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I.  What  is  meant  by  a  law. — II.  Permissions  are  not  laws. — ^III.  In 
what  respect  they  may  be  considered  fis  laws. — IV.  Why  they  have 
been  thought  to  be  laws. — V.  Laws  either  natural  or  voluntary. — 
y I.  Cause  qf  obligation  to  observe  natural  laws  is  foreign  to  our 
present  inquiry. — VII.  A  short  account  qf  the  cause  of  obligation. — 
VIII.  Voluntary  laws  either  dhine  or  human. — ^IX.  Divine  voluntary 
laws. —  X.  Difference  between  law  qf  nature  and  divine  positive 
laws. — XI.  Humanvoluntarylawsqf  three  sorts.  Civil  law  what. — 
XII.  Human  laws  qf  less  extent  than  dvU  law. — XIII.  Law  qf 
nations. 

I.  A  LAW*  is  a  rule  to  which  men  are  obliged  to  what  is  meant  by 
make  their  moral  actions  conformable.     The  word  law  *  ^*'^- 

has  indeed  a  much  more  extensive  signification:  all  rules,  from  which 
anj  beings  whatsoever  either  will  not,  or  cannot,  or  ought  not  to  de- 
viate, are  so  many  laws  to  them.  The  rules,  which  God  has  set  to  him- 
self to  work  by;  the  rules,  which  brute  creatures  are  led  by  their  in- 
stinct to  obey;  and  the  rules,  which  inanimate  matter  in  its  motions 
and  operations  cannot  but  observe,  are  usually  called  the  laws  of  their 
several  natures.  But  since  it  is  not  our  business,  in  the  following 
work,  to  inquire  into  the  rules,  which  God,  before  all  ages,  has  set 
down  to  himself,  for  himself  to  work  by;  or  into  those,  which  the  in- 
stinct of  brute  creatures  imposes  upon  diem,  or  into  those,  which  ne- 
cessarily determine  the  motions  and  operations  of  inanimate  matter; 
but  into  those  only,  which  men  are  bound  to  observe;  it  was  proper, 
in  defining  the  word  law,  to  restrain  it  to  this  sense.  Neither  are  all 
the  actions  of  men  subject  to  the  natural  law,  which  we  are  inquiring 
aiter;  but  those  only,  which  are  called  moral  actions;  that  is,  those  only, 
in  which  men  have  knowledge  to  euide  them,  and  a  will  to  choose  for 
themselves.  This  is  the  reason  tor  restraining  the  law  still  farther, 
by  defining  it  to  be  a  rule  for  the  moral  actions  of  men.  It  was  neces- 
aary  likewise  to  include  obligation  in  our  notion  of  a  law,  and  to  define 
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it  to  be  a  rule,  which  men  are  obliged  to  observe;  because  all  the  rules, 
which  men  observe,  even  in  their  moral  actions,  are  not  laws.  Couzi- 
sel,  or  advice,  which  they  may  follow  or  neglect  at  their  own  discretion; 
rules  of  convenience  or  prudence,  which  they  may  observe  or  not,  sis 
their  own  inclinations  lead  them;  if  they  are  ever  called  laws,  are  call- 
ed so  improperly. 

Permissions  are  II.  By  making  obligation  a  necessary  part  in  our 
not  laws.  notion  of  a  law,  all*  permissions  are,  as  they  ought  to 
be,  excluded  from  being  laws.  Though  permissions  may  come  from, 
the  maker  of  a  law,  and  may  be  established  by  his  authority,  jet  they 
are  rather  negations  of  law  than  acts  of  it:  instead  of  being  operations 
of  the  law,  they  are  checks  upon  its  operation. 

Permissions  are  of  two  sorts,  they  arise  either  from  the  silence  of 
the  law,  or  from  its  express  declarations.  All  laws  are  understood  to 
permit  such  actions  as  thev  are  silent  about:  we  are  permitted  to  do 
whatever  the  law  does  not  forbid;  we  are  permitted  to  neglect  whatever 
it  does  not  command.  There  can  be  no  question,  whether  such  per- 
missions as  these  are  to  be  called  laws:  for  certainly  the  silence  of  the 
law  can  never  come  within  the  notion  of  law.  And  as  to  the  other 
sort  of  permissions,  those  which  arise  from  express  declarations  of 
the  law;  what  are  they  but  declarations,  that  the  law  is  not  designed 
to  extend  to  the  privileged  case?  Mankind,  if  they  were  under  no  law, 
would  be  at  full  liberty  to  act  in  what  manner  they  pleased.  But 
suppose  a  law  to  be  made  commanding  them  to  do  this,  or  that;  the 
liberty  of  all,  who  are  subject  to  the  authority  of  such  law,  is  then 
restrained,  and  they  are  obliged  to  act  as  the  law  prescribes.  Suppose 
farther  the  same  law  to  declare,  that  such  particular  persons,  or  that  per- 
sons in  such  particular  circumstances,  are  permitted  to  do  otherwise; 
the  effect  of  such  a  declaration  is,  that  the  privileged  person,  or  that 
the  persons  in  the  privileged  circumstances,  are  left  in  the  same  con- 
dition, as  if  no  law  at  all  haid  been  made:  they  are,  notwithstanding  the 
law,  at  liberty  to  act  in  what  manner  they  please.  And  it  is  not  easy 
to  imagine  with  what  propriety  such  a  permission  can  be  called  a  law, 
as  leaves  them  at  their  full  liberty,  and  places  them  in  the  same  con- 
dition, that  they  would  have  been  in,  if  the  law  had  done  nothing 
either  one  way  or  the  other.  Such  a  permission  comes  indeed  from 
the  law-maker,  and  is  established  by  his  authority.  But  then  it  is 
plain  how  his  authority  operates.  Its  operation  is  to  check  the  obli- 
gation of  his  law,  and  to  prevent  its  extending  to  such  persons,  or  to 
such  cases  as  it  would  have  extended  to,  if  he  had  not  checked  it. 

From  what  has  been  already  said,  it  will  appear,  that,  though  we 
distinguish  between  permissions,  which  arise  from  the  silence  of  the 
law,  and  permissions,  which  arise  from  the  express  declarations  of  it; 
yet  both  of  them  are  nearly  the  same  in  their  effect.  The  principal 
difference  between  them  is  in  their  extent.  AH  men  are  at  liberty 
to  act  as  they  please,  where  the  permission  arises  from  the  silence 
of  the  law.  But  they  only  have  this  full  liberty,  to  whom  the  per- 
mission is  granted  by  the  law,  where  the  permission  arises  from  its 
express  declaration.  Perhaps  the  following  instance  may  help  to  make 
this  matter  more  intelligible.    Suppose  the  local  statutes  oi  any  col- 

*  Grot.  Lib.  I.  Cap.  I.  %  IX. 


C.  I.  NATURAL  LAW.  3 

lege  in  either  of  our  univt^rsides  neither  to  have  commanded  nor  for- 
bidden the  fellows  of  such  college  to  enter  into  holy  orders,  but  to  have 
been  whoUj  silent  upon  this  head.  Every  one  will  see,  that  those 
fellows  are  permitted  to  act  in  this  respect,  as  they  please,  and  are  at 
liberty  ^ther  to  enter  into  holy  orders  or  not,  at  their  own  discretion. 
'The  founder  of  the  college,  or  other  person,  who  has  a  right  to  change 
their  statutes,  alters  his  mind,  and  enjoins,  that  they  shall  all  be  m 
holy  orders  at  a  certain  age,  under  the  penalty  of  forfeiting  their  fel- 
lomhips.  They  are  then  no  longer  at  liberty  to  choose  for  them- 
selves, but  must  either  lose  their  fellowships,  or  enter  into  holy  or- 
ders. After  some  experience  this  law  is  found  inconvenient,  and  the 
same  authority,  which  established  it,  repeals  it.  The  fellows  are  then 
at  liberty  again  as  they  were  at  first;  they  are  permitted  either  to  enter 
into  holy  orders  or  not,  just  as  they  please.  And  this  permission  is 
plainly  owing,  not  to  any  new  law,  but  to  a  repeal  of  that,  which 
was  formerly  made.  It  ai-ises  indeed  from  an  act  of  the  law-maker;  but 
it  is  from  such  an  act  as  only  makes  void  what  he  had  done  before. 
But  suppose  him,  instead  of  having  repealed  his  former  law,  to  have 
panted  a  dispensation  to  two  of  the  fellows  to  continue  laymen,  if  they 

{>iease.  Such  a  dispensation  is  a  permission  arising  from  die  act  of  the 
aw-maker:  but  we  cannot  with  any  propriety  call  it  a  law,  in  respect 
of  those  two  of  the  fellows,  to  whom  it  is  granted.  Its  effect  is  plainly 
a  repeal  of  the  law  in  respect  of  them:  and  if  a  repeal  of  a  law,  where 
it  is  universal,  cannot  be  called  a  law;  there  is  no  reason  why  it 
should  be  called  so,  where  it  is  partial.  A  permission  to  all  the  fel- 
lows, arising  from  the  silence  of  the  statutes,  is  plainly  no  law.  A 
permission  to  all  the  fellows,  arising  from  the  repeal  of  the  statutes,  is 
plainly  no  law*  The  only  difference  between  either  of  these  cases,  and 
the  case  of  a  permission  to  two  of  the  fellows,  is,  that  only  these  two 
enjoy  that  liberty  in  this  case,  which  all  of  them  would  have  enjoyed 
in  either  of  die  other.  And  it  will,  I  apprehehd,  be  necessary  to  find 
out  some  other  difference  besides  this,  before  any  satisfactory  reason 
can  be  shown,  why  permissions  arising  from  the  original  silence  or 
total  repeal  of  the  law,  are  not  laws;  but  permissions  arising  from  an 
express  dispensation  or  a  partial  repeal  of  it,  are  to  be  looked  upon  as 
laws. 

ni.  But  though  permissions  do  not  operate  as  laws,  in  what  respect 
in  respect  of  those  persons,  in  whose  favour  they  are  pcnniMions  naay 
granted;  yet  they  have  the  operation  of  laws,  and  ought  j^^^"^'  ^  ** 
to  be  considered  as  laws,  in  respect  of  odiers,  who  are 
bound  not  to  hinder  those  persons  from  the  full  enjoyment  of  that 
liberty,  which  such  permissions  allow.  Thus,  in  the  instance  just  now 
made  use  of,  the  governors  of  the  college  are  bound  by  the  dispensa- 
tion, granted  to  two  of  their  fellows  from  entering  into  holy  orders,  to 
suffer  these  two  fellows  quietly  to  enjoy  their  places  or  fellowships,  not- 
withstanding the  general  statute  obliging  the  rest  of  them  to  be  in 
holy  orders  at  a  certain  time,  under  the  penalty  of  a  forfeiture;  though 
the  fellows,  who  are  thus  privileged,  should  continue  laymen  beyond 
the  time  so  limited.  Permissions  therefore,  though  they  ai-e  not  laws 
in  one  view,  are  laws  in  another  view.  In  respect  of  those  persons,  to 
whom^  or  in  whose  favour  they  are  granted,  they  are  checks  upon  the 
law:  in  respect  of  others,  who,  if  no  such  permission  had  been  granted, 
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might  have  lawfully  hindered  these  persons  in  the  exercise  of  that 
liberty,  which  it  idlows,  they  are  acts  of  the  law.  They  are  not  laws, 
as  far  as  they  allow  a  liberty  of  action:  they  are  laws,  as  far  as  they 
include  the  notion  of  obligation. 

Why  pennisfflons  IV.  One  reason  why  permissions,  even  in  respect 
have  been  thought  of  those  persons,  who  claim  a  liberty  of  acting  in  virtue 
to  be  laws.  ^f  them,  have  been   mistaken  for  laws,  has  probably- 

been,  that  where  they  arise  from  express  declarations  of  the  law,  they 
are  established  by  the  authority  of  the  law-maker.  But  that  his  estab- 
lishment of  them  will  not  be  sufficient  to  give  them  the  nature  of  laws 
will  be  evident,  upon  recollecting  in  what  manner  his  authority  ope- 
rates in  their  establishment.  It  operates  only  so  as  to  check  itself,  and 
to  hinder  the  law  from  extending  so  far  as  it  would  have  extended,  if 
he  had  not  granted  the  dispensation  or  privilege.  And  it  may  be  ques- 
tioned, whether  a  privilege  or  permission,  in  this  view  of  it,  can  be 
properly  said  to  be  established:  unless  we  mean,  that  by  the  grant 
of  such  privilege  the  liberty  of  those  persons  is  established,  which  the 
law  would  have  taken  away,  unless  the  privilege  had  been  granted. 
Another  reason,  why  permissions  have  been  mistaken  for  laws,  is 
that  privileges  and  rights  are  derived  from  them.  And  since  privileges 
and  rights  are  supposed  to  be  positive  things,  it  is  imagined,  that  permis- 
sions, upon  which  they  are  founded,  must  be  looked  upon  as  positive 
acts,  and  not  as  mere  negations  of  law.  But  then  we  must  observe, 
that  if  there  was  no  law  at  all,  there  would  be  no  difference  between 
privileged  persons  and  others;  all  men  would  be  equally  at  liberty  to 
act  in  the  same  manner.  It  is  therefore  the  restraint,  which  the  law  has 
laid  upon  others,  and  not  the  grant  of  any  thing  positive  to  the  privi- 
leged persons,  which  puts  the  difference  between  these  persons  and 
others.  And  a  privilege,  in  this  view  of  it,  can  no  otherwise  be  con- 
sidered as  a  positive  thing,  than  as  it  is  a  reserve  of  that  liberty  in  favour 
of  the  privileged  persons,  which  the  law  has  taken  away  from  others 
not  privileged.  But  such  a  reserve  as  this  is  plainly  no  act  of  the  law; 
it  is  only  a  check  upon  it,  and  hinders  it  from  acting.  Many  of  our 
rights,  it  must  be  allowed,  are  derived  from  permissions.  But  this  can 
be  no  reason  for  esteeming  permissions  to  be  positive  acts  of  the  law: 
unless  the  silence  of  a  law  can  be  called  a  positive  act  of  it.  Since 
as  many  of  our  rights  are  derived  from  permissions,  which  arise  from 
the  silence  of  the  law,  as  from  permissions,  which  arise  from  its  express 
declarations.  A  right  is  indeed  nothing  more  than  a  liberty  of  doing 
certain  actions,  or  of  possessing  certain  things  consistently  with  the 
law.  We  have  therefore  a  right  to  do  such  actions  as  the  law  does  not 
forbid  us  to  do,  and  to  possess  such  things,  as  the  law  does  not  forbid  us 
to  possess.  And  it  seems  impossible  for  any  one  to  conceive,  that  the 
laws  not  forbidding  us  to  do  an  action,  or  to  possess  a  thing,  should 
be  an  act  of  the  law.  This  is  the  case,  where  our  rights  are  founded 
upon  permissions  arising  from  the  silence  of  the  law:  and  it  is  much 
the  same,  where  they  are  founded  upon  what  are  called  positive  grants, 
that  is,  upon  such  permissions,  as  the  law  expressly  declares.  An 
express  declaration  of  what  the  law  allows,  is  no  more  than  an  ex- 
press declaration  of  what  it  does  not  forbid.  In  one  view,  indeed,  a 
permission,  upon  which  any  right  is  founded,  may  be  looked  upon  as 
an  act  of  the  law:  though  in  respect  of  them,  whose  right  it  is,  the  per- 
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mission  is  only  a  negation  of  law,  yet  in  respect  of  others  it  operates 
as  a  law:  because  it  restrains  all  odiers  from  interrupting  them  in  the 
firee  enjoyment  of  what  is  so  permitted. 

V.  *Laws  are  divided  into  two  sorts,  natural  and  vol-  Laws  either  natu- 
untary.  Natural  laws  are  those,  which  mankind  are  ral  or  voluntary. 
obliged  to  observe  from  their  nature  and  constitution.  Voluntary 
laws,  or,  as  they  are  sometimes  called,  positive  laws,  are  those,  which 
mankind  are  obliged  to  observe  by  the  immediate  will  and  appointment 
of  a  superior. 

VL  As  it  is  the*  principal  design  of  the  following  cause  of  obligar- 
treatise  to  trace  out  the  rules,  which   mankind  are  tion   to   obsenre 
obliged  to  observe  from  their  nature  and  constitution;  "*^"^*1  ^^»  "•  ^^ 
there  does  not  seem  to  be  any  great  necessity  for  enter-  ^ntbiquiiy.  ^^^ 
ing  into  the   question   concerning  the  cause  of  our 
obligation  to  observe  these  rules;   a  question  upon  which  moralists 
are  so  much  divided  in  their  opinions.      However  they  may  differ 
about  the  cause  of  obligation,  they  are   agreed   about  the  law,  to 
^wbich  we  are  obliged;  whilst  they  dispute  about  the  reason  of  duty, 
they  concur  in  establishing  the  same  rules  of  duty.     The  moralists 
of  one  sect  derive  our  obligation  to  observe  the  law  of  nature  from  in- 
stinctive affections,  or  an  innate  moral  sense.     Those  of  another  sect 
maintain,  that  all  our  obligations  of  this  sort  arise  from  certain  abstract 
relations  or  fitnesses  of  things.     A  third  sect  are  of  opinion,  that  we 
cannot  be  steadily  and  constantly  obliged  to  the  observance  of  that  law, 
but  from  the  assurance  of  being  made  happy,  for  observing  it,  by  the 
will  and  appointment  of  God.     And  a  fourth  sect  think  it  necessary  to 
join  all  these  principles  together,  in  order  to  render  the  obligation  per- 
fect.    But  all  these  different  sects  agree  in  contending,  that  the  law  of 
nature,  which  we  are  obliged  to  observe,  prescribes  piety  towards 
God;  justice  and  benevolence  in  respect  of  mankind;  and  chastity  and 
temperance  in  respect  of  ourselves.     But  as  the  rules  of  duty  are  the 
proper  subject  of  our  present  inquiry,  and  all  moralists  are  agreed 
about  these  rules,  however  they  may  differ  about  the  cause,  which 
obliges  us  to  the  observance  of  them;  we  might  pass  over  this  question 
entirely,  without  being  liable  to  be  charged  with  neglecting  what  ne- 
eessarily  belongs  to  our  subject:  or  if  we  say  any  thing  about  it,  those 
moralists,  who  are  not  of  the  same  opinion  with  us,  must  own,  that  the 
proper  subject  of  the  following  treatise  is  not  affected  by  it. 

VIL  But  though  it  is  not  necessary  to  speak  at  large  A  short  account  of 
concerning  the  cause  of  moral  obligation,  and  to  enter  ^^,  <»"^  ^^  o^^- 
minutely  into  the  disputes  which  have  been  raised  8*tion. 
upon  that  head;  yet  it  may  not  be  improper  to  say  something  about 
it  I  shall  therefore  endeavour  to  show,  in  as  few  words  as  I  can, 
for  what  reason  We  are  obliged  to  the  duties  of  piety  towards  God, 
of  justice  and  benevolence  in  respect  of  mankind,  of  chastity  and 
temperance  in  respect  of  ourselves.  It  is,  I  suppose,  an  undoubted 
truth,  that  all  men  are  desirous  of  happiness.  And  I  shall  farther 
take  it  for  granted,  that  when  any  practice  appears  to  be  so  con- 
nected with  our  happiness,  that  we  cannot  obtain  the  one  without  fol- 
lowing the  other,  we  are  then  as  strongly  obliged  to  that  practice,  as 

*  Grot  Lib.  I.  Cap.  I.  §  IX, 
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we  can  be.  Whatever  rules  therefore  are,  by  our  own  nature  and  the 
constitution  of  things^  made  necessary  for  us  to  observe,  in  order  to  be 
happy,  these  rules  are  the  law  of  our  nature.  Now  man,  as  an  indi* 
vidual,  unconnected  with  the  creatures  of  his  own  species,  not  joined 
with  them  in  a  common  interest,  having  no  other  provision  or  conveni- 
ency  but  what  his  own  labour  could  produce,  having  no  prudence  but 
his  own  to  contrive  for  himself,  and  having  no  strength  but  his  own  to 
defend  him,  would  be  unable  to  obtain  such  a  degree  of  happiness,  as 
his  nature  prompts  him  to  desire,  and  much  more  unable  to  obtain  such 
a  degree,  as  his  nature  is  capable  of.  It  is  therefore  the  law  of  his  na- 
ture, that  he  should  live  in  society  with  others  of  his  own  species:  by 
which  I  do  not  mean,  that  he  should  merely  live  in  company  with  them, 
as  many  brute  creatiu-es  are  observed  to  herd  together;  but  that  he 
should  join  with  them  in  a  common  interest,  that  he  should  bind  him- 
self to  them  in  such  a  manner  as  to  labour  with  them  for  a  general  good. 
For  without  such  a  connection  of  interests,  he  cannot  make  use  of  a 
joint  or  common  wisdom  to  contrive  for  his  own  good,  nor  of  a  joint  or 
conunon  strength  to  secure  himself  in  the  possession  of  it.  So  that, 
although  his  own  particular  happiness  be  the  end,  which  the  first  prin- 
ciples of  his  nature  teach  him  to  pursue;  yet  reason,  which  is  likewise 
a  principle  of  his  nature,  informs  him,  that  he  cannot  effectually  obtain 
this  end  without  endeavouring  to  advance  the  common  good  of  man- 
kind; but  must  either  be  contented  to  enjoy  his  own  happiness,  as  a 
part  of  the  general  happiness,  or  not  enjoy  it  at  all. 

When  he  discovers  farther,  that  there  is  a  God,  who  made  and  go- 
verns the  world,  to  whose  power  he  owes  his  being,  and  to  whose 
goodness  he  owes  all  the  happiness  that  he  either  does  or  can  enjoy; 
and  when  he  learns  besides,  either  by  the  use  of  his  reason,  or  by  ex- 
press declarations  from  the  maker  and  governor  of  all  things,  that  he  is 
not  to  cease  to  exist,  when  he  passes  out  of  this  present  life,  but  that 
his  being  will  be  continued  to  lum  in  another;  the  same  desii*e  of  hap- 
piness, which  obliged  him  to  pursue  a  general  good,  and  t#  keep  his 
interests  by  this  means  united  to  the  common  interests  of  his  species, 
will  oblige  him  to  observe  all  these  rules  in  his  moral  conduct,  which 
he  finds  to  be  necessary,  in  order  to  secure  the  favour  of  his  maker, 
and  his  own  welfare  in  the  life  after  this.  He  will  plainly  understand, 
that  the  most  effectual  way  to  secure  the  latter  point,  is  to  secure  the 
former;  that  he  is  most  likely  to  obtain  this  future  happiness,  by  putting 
himself  under  the  protection  oif  that  Almighty  Being,  who  is  the  dis- 
poser of  all  things.  Nor  can  he  have  any  hope  of  engaging  the  pro- 
tection of  God,  but  by  endeavouring  to  please  him,  or  by  obeying  his 
will,  as  far  as  he  can  discover  what  his  will  is.  But  since,  from  a  view 
of  what  is  before  him,  it  appears,  that  God  has  made  his  nature  and 
constitution  such,  as  requires  him,  if  he  would  be  happy  here,  to  work 
for  a  general  good,  or  for  the  common  interest  of  his  species;  the  most 
reasonable  conclusion  is,  that  God,  who  made  his  nature  and  constitu- 
tion what  it  is,  expects  him  thus  to  work;  and  that,  by  thus  endeavour- 
ing to  do  the  work,  which  God  expects  him  to  do,  he  takes  the  most 
effectual  method  of  securing  whatever  happiness  can  be  hoped  for 
hereafter. 

But  besides  the  general  desire  of  happiness,  he  finds  within  himself 
certain  appetites,  which  lead  him  to  some  particular  sorts  of  pleas\u*e, 
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and  that  a  part  of  his  happiness,  whilst  he  is  here,  consists  in  the  grati- 
fication of  these  appetites.  But  then  he  finds  likewise,  that,  if  he  in- 
dulges himself  to  excess  in  such  pleasures,  the  excess  is  attended  with 
pains  and  diseases,  and  that,  if  he  gives  himself  up  to  those  pleasures, 
he  becomes  either  useless  or  hurtful  to  his  species.  From  either  of 
these  discoveries  he  may  collect,  that  he  cannot  be  as  happy,  as  he 
naturally  desires  to  be,  or  that  he  cannot  obtain  his  greatest  good,  un- 
less he  takes  care  to  restrain  his  appetites  within  proper  bounds.  For 
since  the  pain  and  diseases,  which  attend  the  too  free  indulgence 
of  them,  arise  from  his  nature  and  constitution,  excesses  of  this  sort 
are  contrary  to  his  nature  and  constitution,  and  consequently  are  con- 
trary to  the  will  of  that  Being,  who  made  his  nature  and  constitution 
what  they  are.  And  since  the  same  excesses  interfere  with  the  com- 
mon good  of  his  species,  by  making  him  either  useless  or  hurtful,  they 
are  upon  this  account  likewise  contrary  to  his  nature  and  constitution, 
which  he  finds  to  be  such,  that  he  cannot  obtain  his  own  particular  hap- 
piBesa  without  endeavouring  to  promote  the  common  happiness  of  hjs 
species. 

Upon  the  whole,  mankind  are  naturally  desirous  of  making  them- 
selves as  happy  as  diey  can;  and  whatever  rules  are  by  their  nature 
and  constitution  made  necessary  for  them  to  observe,  in  order  to  obtain 
this  greatest  good,  are  the  law  of  their  nature.  And  these  rules  have 
been  shown  to  consist, •first,  in  piety  and  reverence  towards  God,  who 
is  the  maker  and  disposer  of  all  things;  secondly,  in  justice  and  bene- 
volence towards  one  another,  or  in  working  for  a  common  interest,  by 
taking  care  to  do  no  harm,  and  by  endeavouring  to  do  good;  and, 
thirdly,  in  restraining  their  appetites  by  chastity  and  temperance,  so  as 
neither  to  hurt  themselves  nor  others,  by  the  improper  indulgence  of 
them. 

In  tracing  out  the  obligation  arising  from  the  law  of  nature,  to  ob- 
serve these  duties,  I  have  taken  the  expectation  of  a  life  after  this  into 
the  account;  without  considering,  whether  we  come  to  the  knowledge 
of  such  a  life  by  the  use  of  our  reason,  or  by  some  express  revelation, 
which  God  has  made  to  us.  Nor  do  I  think  it  necessary  to  enter  here 
into  any  debate  upon  this  head;  because  by  whatever  means  we  are  in- 
formed of  this  fact,  that  there  will  be  a  future  life,  such  a  life  is  equally 
a  part  of  our  nature,  and  of  the  constitution  of  things;  and  all  the  con- 
m  sequences  relating  to  our  practice,  which  can  be  deduced  from  it,  are 
equally  the  la¥rB  of  our  nature.  It  may  perhaps  be  urged,  that  the  law 
of  nature  is  a  law,  which  reason  discovers  to  us,  and  that  upon  this 
account  revelation  cannot  fairly  be  made  the  foundation  of  it.  But 
whoever  is  disposed  to  make  such  an  objection  as  this,  should  consider 
in  what  sense  reason  is  said  to  discover  the  law  of  nature:  it  does  not 
discover  all  the  facts  from  whence  it  deduces  this  law.  Many  of  them 
are  learned  by  our  own  experience,  and  many  more  depend  upon  the 
experience  of  other  men,  and  are  conveyed  to  us  by  their  testimony. 
Whoever  would  be  truly  and  fully  informed  of  the  nature  and  consti- 
tution of  the  human  species,  must  make  use  of  these  means:  and  after 
he  is  thus  informed  of  the  facts,  his  reason  traces  out  from  thence  the 
rules,  which  such  a  nature  and  constitution  obliges  mankind  to  observe. 
The  use  of  reason,  in  tracing  out  those  rules,  will,  as  fiir  as  I  can  see, 
be  precisely  the  same,  whether  he  is  informed  of  the  facts  relating  to 
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the  nature  and  constitution  of  man,  by  his  own  experience  and  the  tes- 
timony of  other  men,  or  whether  he  joins  to  these  helps  the  much  surer 
testimony  of  God. 

Voluntary  laws  ei-  VIII.  •As  voluntary  laws  are  rules  prescribed  to 
ther  divine  or  hu-  mankind,  by  the  immediate  authority  of  a  superior, 
"*^  they  must  necessarily  be  either  divine  or  human:  be- 

cause the  only  superiors,  that  we  know  of,  are  either  God,  who  is  the 
author  of  our  being,  or  such  of  our  own  species  as  have  a  right  to 
direct  our  conduct. 

Divine   voluntaiy      IX.  fDivine  voluntary  laws  are  such  rules  as  we  are 
laws.  obliged  to  observe  by  the  immediate  command  and  au- 

thority of  God.  These  laws  are  either  of  partial  or  of  general  obliga- 
tion; they  are  either  such  as  oblige  only  one  particular  peopfe,  or  such 
as  oblige  all  mankind.  We  know  of  but  one  instance  of  a  divine  vol- 
untary law,  which  was  confined  to  a  single  people;  and  that  is  the  law 
which  God  gave  to  the  Israelites  by  Moses.  It  is  evident,  that  the  po- 
sitive parts  of  this  law  were  never  obligatory  upon  any  people,  except 
the  Israelites:  both  because  the  law  is  addressed  to  them  only;  and  be* 
cause  the  principal  observances  which  it  enjoined,  and  many  of  the 
rewards  which  it  promised,  were  confined  to  the  country  where  they 
lived.  A  voluntary  law  can  oblige  no  £su*ther  than  the  law-maker  in- 
tended that  it  should  oblige:  because  all  the  authority  that  it  has,  is 
derived  only  fi-om  his  will  and  intention:  so  that,  wherever  this  will 
or  intention  stops,  the  obligation  of  the  law  must  stop  with  it.  Now 
the  intention  of  God,  in  giving  the  Mosaic  law,  does  not  appear  to  have 
extended  beyond  the  Israelites;  for  the  law  is  addressed  to  them  alone* 
Hear,  O  Israel,  says  the  legislator,  the  Lord  thy  God  is  one  Lord.  And 
as  the  intention  of  the  law-maker  thus  confined  it  to  that  one  people, 
so  the  matter  of  the  law  and  the  sanctions  of  it  are,  in  many  instances, 
such  as  confine  it  in  the  same  manner.  Some  of  the  feasts  which  it 
appoints,  could  not  be  celebrated;  some  of  the  sacrifices  which  it  c(nu- 
mands,  could  not  be  ofiered;  some  of  the  ceremonies  which  it  pre- 
scribes, could  not  be  observed,  at  any  place,  except  at  Jerusalem.  The 
promises  of  living  long  in  the  land  which  God  had  given  them;  the 
promise,  that  when  all  their  males  went  up  to  Jerusalem  three  times 
in  a  year,  none  of  their  neighbours  should  invade  their  country;  the 
general  promises  that  God  would  bless  them  more  than  any  people,  are 
all  of  them  in  their  own  nature  limited  to  the  Israelites;  and  some  of 
them  are  limited  not  only  to  the  Israelites,  as  a  particular  people,  but 
as  a  people  settled  in  that  particular  country. 

As  this  law  was  never  obligatory  upon  any  other  nation  besides  the 
Israelites,  so,  since  the  preaching  of  the  gospel,  it  is  not  obligatory 
upon  them.  This  was  expressly  declared  by  the  council  of  the  apos- 
tles at  Jerusalem,  and  is  fi-equently  repeated  by  St.  Paul  in  most  of  his 
epistles.  We  are  to  observe,  however,  that  the  Mosaic  law  may  be 
distinguished  into  three  parts;  that  many  of  its  precepts  are  purely 
political,  and  were  designed  to  regulate  and  establish  the  civil  govern- 
ment of  the  Israelites;  that  many  of  its  precepts  are  ceremonial,  and 
were  designed  to  settle  the  outward  forms  of  religious  worship;  but 
that  some  of  its  precepts  are  moral,  and  are  only  parts  of  the  law  of 
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nature.  Now,  whilst  we  affirm  the  Mosaic  law  to  have  been  never 
obligatory  upon  any  besides  the  Israelites,  and  not  to  be  obligatory  at 
present  even  upon  them;  we  must  remember,  that  the  moral  precepts 
of  it  did  always  oblige,  and  still  continue  to  oblige  all  mankind;  not 
because  they  are  parts  of  die  Mosaic  law,  but  because  they  are  tran- 
scripts of  that  natural  law,  which  was,  and  always  will  be,  of  universal 
obligation  to  all  men,  as  being  derived  from  their  nature  and  consti- 
tution. 

Whatever  positive  laws  were  given  either  to  Adam  or  to  Noah,  as 
the  common  parents  of  all  mankind,  would  be  of  universal  obligation, 
if  we  could  come  to  the  knowledge  of  them:  because  the  commands  of 
Crod  to  them,  as  the  representatives  of  the  species,  one  at  the  creation, 
and  the  other  after  the  flood,  necessarily  extend  to  that  whole  species 
which  they  represented. 

All  such  positive  laws,  as  are  contained  in  the  gospel,  are  likewise 
of  universal  obligation:  because  the  author  of  it,  and  they  who  first 
preached  it  by  his  aj^intment  and  under  his  direction,  declare  that 
all  men  are  obliged  to  receive  it. 

There  does  not  seem  to  be  any  occasion  to  prove,  that  we  are  obliged 
to  observe  such  positive  rules  as  God  is  pleased  to  prescribe  to  us, 
since.  His  authority  over  us,  and  his  power  to  make  us  happy  or  misera- 
ble, are  such  apparent  and  effectual  causes  of  obligation,  that  the  most 
diAt  observer  cannot  want  to  have  them  pointed  out  or  enforced. 

X.  Before  we  pass  on  to  the  consideration  of  human  Difieience  be- 
laws,  it  may  not  be  improper  to  state  and  explain  the  twcen  law  of  na- 
difference  between  the  law  of  nature,  and-  the  positive  ^ttivfkw^''*^ 
laws  of  Grod.  *This  difference  will  be  best  understood, 
if  we  consider  what  it  is  which  makes  any  intelligible  distinction  be- 
tween moral  and  positive  duties.  When  the  law  of  Moses,  for  instance, 
forbids  murder,  and  when  it  forbids  die  Israelites  to  eat  the  flesh  of 
sucb  animals,  as  it  determines  to  be  unclean;  what  is  it  which  makes 
one  of  these  a  mora]  and  the  other  a  positive  precept^  This  point  is 
not  at  all  cleared  up  by  saying,  that  one  of  these  is  a  precept  of  the  law 
of  nature,  and  the  other  is  not  so:  for  this,  instead  of  bringing  us  for- 
ward in  removing  the  difficulty,  only  carries  us  back  to  the  place  that 
we  set  out  from.  We  cannot  say,  that  moral  and  positive  duties  are 
distinguished  from  each'  other  by  the  different  audiority  which  estab- 
lishes them:  because  the  same  God  who  binds  us  to  the  observance  of 
the  law  of  nature^  binds  us  likewise  to  the  observance  of  his  own  po- 
sitive laws.  Neidier  can  we  say,  that  they  are  distinguished  from  one 
another  by  the  different  sanctions  upon  which  they  are  established: 
because  happiness  to  those  who  obey  them,  is  the  common  sanction  of 
duties  of  both  sorts.  This  is  plainly  the  case,  both  in  the  gospel  and 
in  the  law  of  Moses;  where  moral  and  positive  duties  are  enjoined  un- 
der like  penalties.  We  cannot,  therefore,  look  for  the  difference  of 
these  two  sorts  of  duties  here;  unless  we  will  maintain  that  every 
Bioral  duty  becomes  a  positive  one,  whenever  God  is  pleased  to  estab- 
lish such  moral  duty  by  any  express  promise  of  a  reward  to  them  who 
perform  it. 

The  principal  mark  of  difference  is  to  be  found  in  the  matter  of  the 
duties.    The  actions  of  men  are,  in  their  own  nature,  either  good,  or 
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bad,  or  indifferent.     Such  actions  as  in  themselves,  or  of  natural  con- 
sequence, tend  to  promote  a  common  interest,  or  to  prevent  a  common 
harm,  are  called  morally  good:  they  make  a  good  part  in  the  behaviouir 
or  morals  of  those  person's  who  do  them;  because  they  are  productive 
of  good  or  happiness  to  mankind*     Such  actions,  as  in  themselves,  or 
of  natural  consequence,  tend  to  hinder  a  common  good,  or  to  produce 
a  common  harm,  are  morally  bad:  they  make  a  bad  part  in  the  morals 
or  behaviour  of  those  persons  who  do  them.     Such  actions  are  indiffer- 
ent, as  do  not  affect  the  general  good  or  welfare  of  others,  either  one 
way  or  another;  such  as  in  themselves,  or  of  natural  consequence^ 
neither  prevent  harm  nor  do  good;  neither  prevent  good  nor  do  harm. 
The  law  of  nature,  as  has  been  shown  already,  enjoins  all  those  actions 
which  are  morally  good,  and  forbids  all  those  which  are  morally  bad. 
By  this  means  the  former  become  duties,  and  the  latter  crimes.     And 
if  God,  in  any  express  revelation  of  his  will  to  mankind,  has  been 
pleased  to  recite  any  part  of  the  law  of  nature,  and  to  establish  it  bj 
any  new  sanctions;  still  the  nature  of  the  duties  so  recited  and  estab* 
lished  continues  the  same;  and  the  actions  thus  enjoined,  being  morally 
good,  are  called  moral  duties.     But  when  any  actions,  which  are  in- 
different in  themselves,  are  commanded  or  forbidden  by  any  express 
revelation  of  God's  will;  those  actions,  likewise,  which  God  thus  com- 
mands, become  duties;  and  those  actions  which  he  forbids,  become 
crimes:  however,  as  the  actions  in  themselves,  or  in  their  own  nature, 
affect  the  common  good  of  mankind  neither  one  way  nor  other,  as  they 
have  nothing  in  them  either  morally  good  or  morally  bad;  this  sort  of 
duties  is  called  positive  duties.     Thus  in  respect  of  G<>d,  fear,  and 
love,  and  reverence,  are  moral  duties;  because  thev  tend  to  promote  a 
common  good,  since  the  obligations  that  we  are  under  to  work  for  this 
end,  depend  upon  our  knowing  it  to  be  his  will  that  we  should  so  work; 
and  unless  we  fear,  and  love,  and  reverence  him,  his  will  would  not 
appesu*  to  be  a  law  to  us.     But  the  particular  forms  or  ceremonies;  the 
particular  times  and  places  appointed  for  expressing  these  sentiments,  • 
are  of  a  positive  nature.     Temperance  and  charity,  as  they  tend  to  pro- 
mote a  common  good,  or  to  prevent  a  common  harm,  are  moral  duties. 
But  any  extraordinary  restraints  upon  our  appetites,  which  have  not 
such  a  tendency,  are  duties  of  a  positive  sort.     In  short,  since  all  such 
actions  as  are  good  in  themselves,  in  the  sense  already  explained,  are 
called  virtues;  and  all  such  as  are  bad  in  themselves,  are  called  vices; 
we  may  say,  in  general,  that  all  virtues  are  moral  duties,  and  all  vices 
are  moral  crimes;  or  that  virtue  and  vice  are  the  matter  either  of  the 
law  of  nature,  or  of  God's  moral  law,  which  enjoins  the  former,  and 
forbids  the  latter.     But  such  actions,  as  are  indifferent  in  themselves, 
such  as  in  their  own  nature  are  neither  virtuous  nor  vicious,  are  the 
proper  matter  of  God's  positive  law;  they  become  duties  when  he  com- 
mands them,  or  crimes  when  he  forbids  them. 

I  would  not  be  understood  to  mean,  that  the  observance  of  God's 
positive  commands  does  not  at  all  affect  the  general  good  of  mankind, 
after  he  has  been  pleased  to  give  those  commands;  or  that  the  common 
interest  is  not  concerned,  whether  they  are  observed  or  neglected. 
There  is  certainly  thus  much  of  morality  even  in  all  positive  duties; 
that  any  habitual  neglect  of  them  is  inconsistent  with  the  fear,  and  love, 
and  reverence,  which  are  due  to  God,  and  which  are  the  surest  estab- 
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lishment  of  the  whole  law  of  nature:  so  that  they,  who  pretend  to 
despise  all  positive  duties,  as  if  they  were  of  little  or  no  importance, 
would  do  well  to  consider,  that  they  may  justly  be  looked  upon  as  ene- 
mies to  the  general  good  of  mankind;  in  as  much  as  they  lessen  the 
authority  of  God,  and  weaken  the  firmest  support  of  all  moral  virtue. 

From  the  difference  between  the  moral  and  the  positive  laws  of  God, 
in  respect  of  the  matter  of  those  laws,  another  mark  of  difference 
arises  in  respect  of  the  means  by  which  we  do  or  may  arrive  at  the 
knowledge  of  them.  The  moral  law  of  God  commands  all  such  ac- 
tions BB  in  themselves,  or  of  natural  consequence  are  productive  of 
general  good,  and  forbidsall  such  as,  in  themselves,  or  of  natural  con- 
sequence, are  productive  of  general  harm.  Now  the  experience  and 
the  reason  of  mankind  may  discover  this  natural  difference  between 
virtue  and  vice,  or  between  good  and  bad  actions:  and  consequently  it 
is  possible,  in  the  nature  of  the  thing  itself,  for  mankind,  by  the  use 
of  their  reason,  to  trace  out  the  rules  of  moral  duty.  But  then  in  re- 
spect of  positive  duties,,  which  consist  of  such  actions  as  are  in  their 
own  nature  indifferent,  or  of  such  actions  as  do  not  appear  to  us  to  be 
productive  of  either  good  or  harm  to  mankind,  our  reason  can  be  no 
guide  to  us.  For  certainly  reason  can  never  distinguish  the  duties 
nt>m  the  crimes,  without  some  express  declaration  of  the  will  of  the 
law-maker,  where  nothing  but  his  will  makes  any  apparent  difference 
between  those  actions  which  are  commanded,  and  those  which  are 
fiH'bidden. 

Though  I  have  here  said,  that  it  is  possible  for  mankind,  by  the  use 
of  their  reason,  to  trace  out  the  rules  of  moral  duty,  I  would  not  be 
understood  to  intimate,  that,  in  respect  of  our  moral  duties,  all  revela- 
tion is  useless.  In  respect  of  these  duties,  revelation  may  and  does 
answer  very  useful  and  necessary  purposes.  In  the  nature  of  the 
thing  itself,  such  actions  as  are  moral  duties,  may  be  distinguished  from 
such  as  are  criminal:  because  there  is  a  natural  difference  between 
them.  But  then  as  this  difference  consists  in  the  good  or  harm  which 
arises  from  our  actions;  long  experience,  close  attention,  and  accurate 
reasonings  are  necessary  to  discover  it.  So  that  however  possible  it 
may  be  in  the  nature  of  the  thing  itself,  for  mankind  to  trace  out  the 
rule  of  moral  duty,  without  the  assistance  of  revelation,  it  is  in  fact 
very  unlikely  that  they  should  do  it  without  some  such  assistance. 
The  life  of  any  one  man  is  too  short,  his  observations  too  few,  his  atten- 
tion too  much  taken  up  with  other  matters,  to  search  into  the  nature 
and  consequences  of  sdl  human  actions,  and  by  general  reasonings  to 
establish  a  rule  of  duty.  This  would  be  the  case,  supposing  we  were 
all  of  us  to  employ  ourselves  in  this  inquiry  with  as  much  diligence  as 
the  circumstances  of  human  life  would  admit  of.  Even  upon  this  sup- 
position, we  must  have  recourse  to  the  experience  and  reasonings  of 
diose  who  have  gone  before  us.  But,  in  general,  we  have  neither 
diligence  nor  skill  enough,  to  go  through  such  an  inquiry:  the  bulk 
rf  mankind  would  never  find  out  their  duty  if  they  were  not  taught 
It;  they  would  never  give  themselves  the  trouble  of  looking  for  it,  u  it 
was  not  laid  plainly  before  them.  In  this  instance,  therefore,  revela- 
tion will  be  useful  in  respect  of  moral  duties.  It  will  help  to  teach 
the  rule  of  duty,  even  to  those  who  are  the  most  diligent  inquirers; 
because  as  the  knowledge  of  God  is  infinitely  superior  to  our  own,  his 
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declarations  about  the  nature  and  consequence  of  our  actions  will  be  a 
s\u*er  guide  to  us*  than  our  own  experience  and  reasonings  can  be. 
And  wherever  he  has  been  pleased  to  point  out  our  duty  to  us,  neither 
want  of  leisure  nor  want  of  skill  can  prevent  us  from  seeing  it.  This^ 
then,  is  the  first  use  of  express  revelation  in  respect  of  moral  duties. 
It  assists  the  learned  in  their  inquiries,  and  instructs  the  ignorant;  who, 
without  such  instructions,  WQuld  have  known  little  or  nothing  of  it. 
But  such  a  revelation  is  of  use,  not  only  in  publishing  the  rule  of  dutj, 
but  more  especially  in  establishing  the  obligations  of  mankind  to  ob- 
serve this  rule,  by  instructing  them  in  the  full  knowledge  of  God  and 
themselves,  by  informing  them  what  their  true  condition  is  at  present, 
and  by  what  means  the  wisdom  and  goodness  of  God  designs  to  lead 
them  to  happiness  hereafter.  But  I  am  entering  too  far  into  the  pro- 
vince of  theology,  and  must  ask  the  reader's  pardon  for  this  digression. 
Human  volunttiy  XI.  *Human  voluntary  laws  are  of  three  sorts;  either 
kwairf*  three  sorts,  the  civil  law,  or  a  law  of  less  extent,  which  is  not 
laws  what  derived  fi-om  the  civil  power;  or  a  law  of  greater 
extent  than  the  civil  law.  The  civil  law  is  a  rule  established  by 
the  civil  power,  to  which  the  subjects  of  any  nation,  who  are 
under  the  authority  of  its  civil  power,  are  obliged  to  conform  their 
behaviom*.  By  the  civil  power,  we  mean  that  power  which  governs 
what,  in  Latin,  is  called  civitcis;  in  English,  a  state,  a  nation,  or  a  civil 
community.  And  by  a  nation,  or  civil  community,  we  mean  a  complete 
or  perfect  society  of  men  who  are  in  possession  of  their  personal  liber- 
ties, and  have  united  themselves  into  one  body  for  the  purposes  of  se- 
curing their  rights,  and  of  promoting  a  common  interest.  The  name 
civil  law  is  now  almost  appropriated  to  the  civil  law  of  the  Roman  em- 
pire; as  this  has  long  been  called  so  by  way  of  eminence,  whenever  we 
speak  of  the  civil  law,  we  are  supposed  to  mean  this.  But  whenever 
I  have  occasion  to  speak  of  this  law,  I  shall  call  it  the  Roman  law,  and 
shall  use  the  words  civil  law^  in  the  most  extensive  sense,  for  the  law 
of  the  land  in  each  particular  nation  or  country,  that  is  for  the  law, 
which  the  civil  power  in  that  nation  or  country  has  established. 
Human  law  of  less  XIL  fHuman  voluntary  laws,  which  are  of  less  ex- 
extent  than  the  tent  than  the  civil  law,  and  are  different  from  it,  as  not 
civu  law.  being  derived  from  the  same  power,  are  the  rules  which 

any  one,  who  has  authority  over  others,  different  from  civil  authority, 
prescribes  to  those  whom  he  has  a  right  to  command.  Such  are  the 
rules  which  the  master  of  a  family  prescribes  to  his  children,  or  to  his 
servants.  The  obligation  of  this  sort  of  laws  does  not  extend  so  far  as 
the  obligation  of  civil  laws;  for  the  former  extends  only  to  the  £Emdly 
of  which  the  father  or  the  master  is  the  head;  the  latter  generally  ex- 
tends to  all  the  members  of  the  civil  community.  Or  if  in  any  instan- 
ces the  obligation  of  the  civil  law  seems  to  be  confined  within  narrower 
limits;  yet,  even  in  these  instances,  we  may  plainly  distinguish  it  from 
the  law  that  we  are  now  speaking  of;  if  we  only  attend  to  the  authority 
from  whence  the  law  is  derived.  Thus  military  law,  though  it  is  con- 
fined to  the  army,  is  to  be  reckoned  a  part  of  the  civil  law,  because  it 
is  derived  from  the  civil  power.  The  particular  laws  of  any  body  cor- 
porate,  which  is  but  a  part  of  the  civil  community,  differs  from  the 
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civil  law  only  as  a  part  differs  from  the  whole;  because  the  power, 
which  such  a  body  corporate  has  to  make  laws  for  itself,  is  granted  to 
it  by  the  civil  government. 

XIII.  The  law  of  nations  is  a  law  of  greater  extent  L»v  of  nations. 
than  the  civil  law,  and  is  not  derived  from  the  civil  power.  By  the 
lamr  of  nations,  we  mean  such  rules  as  nations  or  civil  societies  are 
obliged  to  observe  in  their  intercourse  with  one  another.  There  are 
several  points,  relating  both  to  civil  laws  and  to  the  law  of  nations, 
iv'hieh  want  to  be  explained.  But  our  business  in  this  chapter  was 
only  to  give  the  reader  a  general  notion  of  laws,  to  show  him  the 
several  sorts  into  which  laws  may  be  divided;  and  to  bring  him  ac- 
quainted with  the  general  matter  of  the  law  of  nature.  Such  points 
as  relate  to  civil  laws,  or  to  the  law  fk  nations,  shall  be  explained  in 
their  proper  place. 


CHAPTER  II. 

OF  RIGHTS  AND  OBLIGATION. 


I.  The  word  right  sametimea  signifies  a  law. — ^11.  The  same'  ward 
som^imes  means  a  quaUty  in  actions. — ^III.  It  commonly  means  a 
quaUty  in  persons, — ^I V.  Rights  perfect  and  imperfect. — V.  Obliga- 
tion md  right  are  corrdatives. — YI.  Two  maxims  of  natural  law 
explained. — VII.  What  actions  are  void. — V III.  Rights  are  natural  or 
aA>entiiious. — ^IX.  Rights  are  aUenable  or  unalienable. — ^X.  Things 
are  corporeal  or  incorporeal. 

L  Thk  word  ^right  is  used  in  three  different  senses.  The  word  right 
Sometimes  it  signifies  a  law.    Indeed,  in  our  own  Ian-  ?""**?J®*    "P"" 

Stage,  the  word  has  very  seldom  this  meaning;  per-  ^^  *  *"^* 
ps  it  is  used  in  this  sense,  when  we  say  that  natural  right  requires 
us  to  keep  our  promise,  or  that  it  commands  restitution,  or  that  it  for- 
bids murder*  ont  the  Latin  word  juSy  which  is  supposed  to  answer 
to  our  English  word  right,  is  very  commonly  made  use  of  in  that  lan- 
guage in  the  same  sense  as  the  word  ter,  to  signify  a  law. 

IT.  fThe  word  rieht  sometimes  means  that  quality  in  The  woid  righi 
our  actions,  by  which  they  are  denominated  just  or  right  ■ometunes  means  a 
ones.  Though  I  think  this  quality  is  more  usually  9»^  «  "ctions. 
called  the  rectitude,  than  the  right  of  our  actions.  The  definition, 
which  I  have  here  been  giving  of  right  when  it  is  used  for  the  quality 
of  an  action,  is  the  same  tnat  Grotius  has  siven.  And  we  may  observe 
upon  it,  that  our  author,  when  he  thus  defines  it,  does  not  inform  us 
what  this  quality  is.  But  if  we  call  it  rectitude  instead  of  calling  it 
right  J  we  shall  soon  be  able  to  inform  ourselves  what  it  is,  and  wherein 
it  consists.  The  rectitude  of  an  action  can  be  nothing  else  but  its  con- 
formity or  consistency  with  some  rule:  particularly  in  morality,  it  is 
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the  conformity  or  consistency  of  our  actions  with  such  laws  as  we  are 
bound  to  observe.  It  is  from  this  conformity  or  consistency  of  our  ac- 
tions with  the  law,  that  they  are  denominated  lawful,  or  just,  or  right. 
In  explaining  what  is  meant  by  the  right  or  rectitude  of  actions,  I  have 
made  use  of  the  two  words  conformity  and  consistency;  because  if  I 
had  used  only  the  former  word,  the  reader  might  have  been  led  to 
imagine  that  no  actions  are  just  or  right  ones,  but  such  only  as  the  law 
commands.  Whereas,  in  truth,  not  only  such  actions  as  are  conforma- 
ble to  what  the  law  commands,  but  such  likewise  as  are  consistent  with 
it,  or  are  not  forbidden  by  it,  have  all  the  rectitude  that  is  necessary  to 
niake  them  just  or  right  ones:  for  whatever  actions  are  lawful,  are  just 
or  right;  and  it  is  plain,  that  all  actions  are  lawful  which  the  law  does 
not  forbid. 

All  our  actions,  in  reference  to  laws,  are  divided  into  such  as  are  du* 
ties,  such  as  are  crimes,  and  such  as  are  indifferent;  those  actions  which 
the  law  forbids,  are  crimes;  those  which  it  commands,  are  duties;  and 
those  are  indifferent  about  which  it  is  silent,  so  as  neither  to  forbid  nor 
command  them.  This  latter  sort  of  actions  the  law  allows  of;  and  such 
allowance  is  sufficient  to  make  them  lawful.  And  as  every  action  is 
called  lawful,  if  it  is  not  unlawful,  so  every  action  is  called  just  or 
right,  if  it  is  not  unjust  or  wrong. 

It  is  no  unusual  mistake  to  imagine  that  such  actions  only  are  to  be 
esteemed  just  as  the  law  commands.  And  if  what  has  been  said  al- 
ready is  not  sufficient  to  guard  against  this  mistake,  and  to  show  the 
difference  between  the  notions  of  duty  and  rectitude,  or  between  such 
actions  as  we  are  obliged  to  do,  because  the  law  commands  them,  and 
such  as  are  simply  just,  because  the  law  does  not  forbid  them;  we  may 
observe,  further,  that  the  word  ju^^ice  itself,  though  it  seems  to  mean 
a  positive  quality  in  actions,  frequently  means  a  negative  one;  or  that 
actions  are  denominated  just  rather  from  what  is  not  in  them,  than  from 
what  is.  Such  actions  are  unjust  as  have  the  quality  of  doing  harm, 
or  preventing  good:  and  such  actions  are  just  as  have  not  this  quality. 
When,  therefore,  we  say  that  the  law  of  nature  commands  us  to  be  just, 
the  meaning  is,  lliat  it  forbids  us  to  do  harm,  or  to  prevent  good.  And 
consequently,  our  actions  are  as  just  as  this  part  of  the  law  of  nature 
requires,  provided  we  are  careful  to  avoid  what  the  law  forbids.  So 
that,  in  this  view,  our  actions  are  just,  not  only  when  they  are  such  as 
the  law  commands;  but  when  they  are  such  as  the  law  is  silent  about 
or  does  not  forbid. 

The  word  righi  III-  *By  right  we  commonly  mean  that  quality  in  a 
commonly  means  person,  which  makes  it  just  or  right  for  him  either  to 
sons?*^^  "*  P^  possess  certain  things,  or  to  do  certain  actions.     In  this 

sense  we  use  it,  when  we  say  that  a  man  has  a  right  to 
his  estate,  or  a  right  to  defend  himself.  By  saying  that  he  has  a  rightj 
it  plainly  appears  that  we  conceive  this  right  to  be  some  quality  which 
belongs  to  him,  or  is  inherent  in  his  person.  Now,  in  this  definition, 
Grotius,  instead  of  describing  the  quality  itself,  has  only  described  the 
effect  of  it;  instead  of  informing  us  what  it  is,  and  wherein  it  consists, 
he  only  tells  us  what  it  does,  that  it  makes  a  man's  actions  or  his  pos- 
session just     However,  we  may  easily  discover  what  this  quality  is, 
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if  we  will  only  ask  ourselves  what  it  is  which  makes  our  actions  and 
our  possessions  just^  The  obvious  answer  to  this  question  is,  that  our 
actions  or  our  possessions  are  just,  where  they  are  consistent  with  law: 
and  consequently  the  right  which  any  person  has  to  do. an  action,  or  to 
possess  any  thing,  is  nothing  more  than  his  power  of  doing  this  action, 
or  possessing  this  thing  consistently  with  law. 

Right  and  moral  power  are  expressions  of  like  import.  A  man's 
natural  power  extends  to  every  thing  which  his  strength  enables  him 
to  perform,  whether  the  law  allows  of  it  or  not.  But  his  moral  power 
extends  to  such  things  only  as  his  strength  enables  him  to  perform  con- 
sistently with  law.  For,  in  a  moral  sense,  or  in  reference  to  such 
rules  as  a  man  is  strictly  obliged  to  observe  in  his  behaviour,  he  is  not 
supposed  to  have  any  more  power  than  what  the  ^w  allows  him  to 
exercise.  • 

IV.  ^Rights  are  divided  into  two  sorts,  perfect  and  Rights  perfect  and 
imperfect.  He  would  be  but  an  indiiSlerent  casuist,  who,  imperfect 
in  explaining  the  distinction  between  these  two  sorts  of  rights,  should 
only  tell  us  that  perfect  riehts  are  those  which  may  be  asserted  with 
rigour,  even  by  employing  rorce  to  attain  the  execution,  or  to  secure  the 
exercise  of  them,  in  opposition  to  all  such  as  should  attempt  to  resist 
or  disturb  us:  but,  when  reason  does  not  allow  us  to  use  forcible  me- 
thods, in  order  to  secure  the  enjoyment  of  the  rights  which  she  grants 
us,  then  these  rights  are  imperfect  ones.  If  a  man  had  any  doubt  con- 
cerning some  particular  right,  whether  it  was  perfect  or  imperfect;  and 
was,  upon  making  inquiry  of  his  casuist,  to  receive  only  this  descrip- 
tion of  the  two  sorts  of  right;  instead  of  being  resolved  as  to  his  pre- 
sent doubt,  he  would  only  be  led  to  another;  he  would  be  sure,' upon 
receiving  this  answer,  to  doubt  whether  the  right  was  such  an  one  as 
might  be  supported  with  rigour,  and  by  the  use  of  force  or  not;  and  his 
casuist  would  never  be  able  to  give  him  any  reasoi\able  satis&ction  in 
this  point,  till  he  has  given  a  farther  and  clearer  explanation  of  the  dis- 
tinction between  the  two  sorts  of  right  than  this  before  us. 

We  may,  perhaps,  see  the  distinction  between  perfect  and  imperfect 
rights  more  clearly,  if  we  observe,  that,  where  the  things  which  we 
have  a  right  to  possess,  or  the  actions  which  we  have  a  right  to  do,  are 
or  may  be  fixed  and  determinate,  the  right  is  a  perfect  one:  but  where 
tiie  things  or  the  actions  are  vague  and  indeterminate,  the  right  is  an 
imperfect  one.  If  a  man  demands  his  property,  which  is  withheld 
from  him,  the  right  that  supports  his  demand  is  a  perfect  one;  because 
the  thing  demanded  is,  or  may  be,  fixed  and  determinate.  But  if  a 
poor  man  asks  relief  of  those  from  whom  he  has  reason  to  expect  it, 
the  right,  which  supports  his  petition,  is  an  imperfect  one;  because  the 
relief,  which  he  expects,  is  a  vague  and  indeterminate  thing.  As  far 
as  the  bargain  between  a  master  anfl  his  servant  has  determined  the 
servioe  which  the  latter  owes,  and  of  course  the  command  which  the 
former  has  a  ri^t  to  give,  the  master's  right  to  command  is  a  perfect 
one.  But  though  a  parent  has  a  right  to  expect  esteem  and  reverence 
from  a  son  that  is  of  full  age;  yet  as  the  measures  of  esteem  and  rever- 
ence which  the  son  then  owes  to  the  parent,  are  not  fixed  and  deter- 
minate, the  right  of  the  parent  is,  in  this  instance,  an  imperfect  one. 
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If  this  account  of  the  matter  does  not  appear  satis&ctory,  we  may 
consider  it  in  another  light.  Where  no  law  restrains  a  man  from  car* 
rjing  his  right  into  execution,  the  right  is  of  the  perfect  sort  Bat 
where  the  law  does  in  any  respect  restrain  him  from  carrying  it  into 
execution,  it  is  of  the  imperfect  sort.  Or,  in  other  words,  our  right  is 
a  perfect  one,  where  we  can  carry  it  into  execution,  without  breaking 
in  upon  the  right  of  other  men;  but  it  is  an  imperfect  one,  if  the  rights 
of  other  men  stand  in  the  way  of  it;  so  that  we  cannot  carry  it  into  ex- 
ecution without  breaking  in  upon  them.  Thus  I  have  a  perfect  right 
to  defend  my  life  against  those  who  have  no  right  to  take  it  away.  I 
have  a  perfect  right  to  make  use  of  such  means  as  are  necessary  for  my 
defence;  where  flie  law  does  not  prescribe  the  means  to  be  made  use 
of.  I  have  a  perfect  right  to  keep  my  property;  since  my  possessfon 
of  what  is  my  own  does  not  violate  the  rights  of  any  other  man.  When 
my  property  is  withheld,  my  right  to  recover  it  is  a  perfect  one;  be» 
cause  no  law  restrains  me,  or  no  person  has  any  right  to  hinder  mc; 
from  recovering  it  My  poverty  may  give  me  a  right  to  expect  relief 
from  them  that  I  have  deserved  well  o^  but  I  cannot  carry  this  right 
into  execution  without  breaking  in  upon  the  right  which  they  have  to 
their  own  property;  the  law,  therefore,  restrains  me  from  carrying  it 
into  execution,  and  the  right  is  an  imperfect  one.  If  I  am  well  quali- 
fied for  any  office  of  trust  and  profit  in  a  civil  society,  especially  if  I  am 
better  qualified  for  such  office  than  my  competitors,  I  have  a  right  to 
expect  It:  but  this  rieht  is  only  an  imperfect  one;  because  the  office  be- 
injin  the  disposal  of  the  gov^ors  oHhe  society,  I  cannot  carrj  mj 
right  into  execution  without  breaking  in  upon  their  right  to  dispose  df 
it  as  they  please;  and  the  same  law  which  gives  them  the  disposal  of 
it,  hinders  me  from  carrying  my  right  into  execution. 
Obfigmtioii  Mid  V-  Obligation  and  right  are  correlative  terms:  where 
right  are  corrdii^  any  person  has  a  right,  some  one  or  more  persons  are 
^^^  under  an  obligation  which  corresponds  to  that  ri^t: 

and,  on  the  contrary,  where  any  person  is  under  an  obligation,  some 
other  person  or  persons  have  a  right  which  corresponds  to  that  obliga- 
tion. If  the  right  is  a  perfect  one,  so  is  the  correspondent  obligation: 
if  the  right  is  an  imperfect  one,  the  obligation  is  so  too. 

This  might  serve  for  the  explaining  the  distinction  of  obligations 
into  perfect  and  imperfect  As  a  man's  right  to  his  life  is  a  perfect 
one,  we  may  be  sure,  if  we  know  this,  that  the  obligation  not  to  take 
it  from  him  is  a  perfect  obligation.  As  the  proprietor  has  a  perfect 
right  to  demand  his  goods  of  us,  when  we  happen  to  be  in  possession 
of  them,  we  are  under  a  perfect  obligation  not  to  withhold  them.  We 
are  obliged  to  relieve  the  indigent;  but  our  obligation  is  of  the  imper- 
fect sort,  because  they  have  only  an  imperfect  right  to  expect  relief. 
When  we  have  the  disposal  of  places  of  trust  or  profit,  we  are  obliged 
to  give  them  to  the  most  deserving:  but  this  obligation,  in  respect  of - 
those  who  are  most  deserving,  is  an  imperfect  one;  because  thetr  right 
to  the  places,  which  they  ask  for,  is  of  the  imperfect  sort 

But,  perhaps,  we  may  be  able  to  distinguish  between  perfect  and  im- 
perfect obligations,  wiuout  attending  immediately  to  the  rights  which 
answer  to  them,  by  observing,  that  me  obligations  which  arise  out  of 
negative  precepts  of  the  law,  are  perfect;  and  that  those  which  arise 
out  of  affirmative  precepts,  are  imperfect.    For,  since  the  matter  of 
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negative  precepts  is  precise  and  determinate,  such  precepts  allow  of 
no  liberty  at  all;  they  take  away  the  whole  moral  power  of  actine,  and 
consequently  produce  a  perfect  obligation.  But  the  matter  of  a&rma* 
tive  precepts  is  not  so  precise  and  determinate:  such  precepts  are  to  be 
complied  with  as  we  have  proper  opportunities;  and  our  judgment  is 
to  direct  us  as  to  the  opportunities:  whilst,  therefore,  they  direct  us 
hovr  to  behave,  they  allow  some  liberty  of  choosing;  and,  upon  that 
account,  the  obligation  {H*oduced  by  them  can  only  be  imperfect.  The 
la'w  says — ^Thou  shalt  do  no  murder.  The  obligation  here  is  of  the 
perfect  sort;  for  the  matter  of  the  law  is  so  precise  and  determinate,  as 
to  leave  no  moral  power  of  acting.  The  law  says — Honour  thy  father 
and  thy  mother.  The  obligation  here  is  imperfect;  because,  as  the  mat- 
ter of  the  law  is  not  precise  and  determinate,  instead  of  leaving  no 
power  of  acting,. it  supposes  us  to  have  such  a  power,  and  directs  us 
noir  to  make  use  of  it  as  we  have  opportunity. 

From  what  has  been  said  already  concerning  the  nature  of  justice, 
that  it  consists  in  doing  no  harm  to  others,  it  appears  that  the  precepts 
of  justice  are,  all  of  them,  negative  ones;  inncl,  consequently,  that  all 
of  the  obligations  of  justice  are  of  the  perfect  sort.  But  as  kindness 
ana  favour  consist  in  doing  good,  the  precepts  of  benevolence  are  af- 
firmative, and  upon  that  aecoXint  the  obligations  to  any  of  those  duties, 
by  which  any  kindness  or  favour  is  done,  are  imperfect  ones. 

VL  There  are  two  maxims  of  natural  law,  which  are  two  maxims  of 
often  applied  very  injudiciously,  and  which  want  there-  natural  law  ex- 
fare  to  be  explained.  One  of  these  maxims  is.  That  no  ?^^^ 
ri^t  can  be  founded  on  an  injury.  The  other  is.  That  what  could  not 
be  done  lawfully,  is  valid  after  it  is  done.  To  understand  the  meaning 
of  diese  two  general  rules,  and  the  proper  application  of  them,  it  will 
be  necessary  to  observe,  that  some  actions,  which  are  contrary  to  law, 
are  not  only  wrong,  but  void;  that  is,  the  law  considers  them  as  if  they 
nev^*  had  beem  done,  as  to  any  moral  effect  that  might  have  been  pro- 
duced by  diem:  but  some  actions,  which  are  contrary  to  law,  are  only 
simply  wrong;  diey  ought  not  to  have  been  done;  but  afier  they  are 
over,  they  produce  the  same  moral  effect  as  if  they  had  been  right. 
Where  the  obligation  o(  the  law  is  perfect,  such  acts  as  are  contrary 
to  it,  are  void;  or  no  moral  effect  is  produced  by  them.  The  law  says^ 
Thou  shalt  not  steal.  The  obligation  is  of  the  perfect  sort;  and  upon 
diat  account  the  act  of  theft,  as  to  any  effect  which  the  possession  of 
goods  might  have  produced,  is  void;  the  thief  gains  no  property  in  the 
gooda  which  he  has  stolen.  The  reason  of  this  is  plain:  in  the  use  of 
our  natural  power  we  can  break  the  law;  but  since  the  obligation,  as  it 
is  a  perfect  one,  has  taken  away  the  moral  power  of  acting,  the  law 
does  not  suppose  us  to  have  any  power. left,  and  consequently  does  not 
suppose  any  thing  to  have  been  done  with  any  effect,  where  we  have 
made  use  of  such  natural  power.  Now  an  injury,  properly  so  called, 
is  a  breach  of  justice;  that  is,  it  is  a  breach  of  a  perfect  obligation,  and 
the  production  of  a  right  is  a  moral  effect  But  since  no  breach  of  a 
perfect  obligation  can  produce  any  moral  effect,  it  follows  that  no  right 
can  be  produced  by  an*  injury.  -  Where  the  obligation  of  th^  law  is 
imperfect,  such  acts  as  are  done  contrary  to  it,  are  simply  wrong,  and 
are  commonly  not  void,  but  produce  their  proper  effects  as  if  they  had 
been  right.     The  law  says.  Obey  your  parents.     A  son  of  full  age 
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contracts  himself  in  marriage,  contrary  to  the  commands  of  his  parent: 
such  a  contract,  though  it  is  unlawful^  is  valid.  The  reason  is,  because 
imperfect  obligations  do  not  take  away  a  man's  power  of  acting,  but 
only  direct  him  in  the  use  of  it.  And  when  the  law  supposes  a  power 
of  acting,  it  cannot  suppose  nothing  to  have  been  done,  where  such 
power  has  been  made  use  of.  The  act  therefore  is  commonly  not  void, 
but  will  obtain  its  proper  effect.  Thus  we  see  that  these  two  general 
rules,  though  at  first  sight  they  may  appear  inconsistent  with  one 
another,  are  both  of  them  true  w;hen  they  are  properly  applied.  The 
former  rule.  That  no  right  can  be  founded  on  an  injury,  is  to  be  ap- 
plied to  cases  of  perfect  obligation.  The  latter.  That  what  was  unlaw- 
ful to  be  done,  is  valid  after  it  has  been  done,  is  applicable  only  to 
those  cases  where  the  obligation  is  imperfect. 

What  actioni  are  VII.  *We  have  already  seen,  that  such  actions  &  are 
▼Old.  contrary  to  any  precepts  of  natural  law,  where  the  pre- 

cept is  of  perfect  obligation,  are  void;  but  that  such  as  are  contrary  to 
precepts  of  imperfect  obligation,  though  they  are  wrong,  are  however 
commonly  valid.  I  say  commonly  valid,  because  in  some  cases,  even 
such  actions  as  these  are  void.  The  way  to  know  whether  actions, 
that  are  contrary  to  a  law  of  imperfect  obligation,  are  void  or  not,  is  to 
consider  the  effect  of  them.  If  the  effect  is  consistent  with  the  law, 
then  the  act  is  valid;  because  as  the  obligation  was  imperfeiet,  there 
was  a  moral  power  in  the  agent;  the  act  therefore  does  not  want  a  valid 
foundation:  and  because  the  effect  is  consistent  with  the  law,  by  the 
supposition,  the  law  will  not  hinder  its  effect.  But  if  the  effect  is 
illegal,  as  well  as  the  act,  then,  notwithstanding,  there  seems  to  be  no 
defect  of  moral  power  on  the  part  of  the  agent,  yet  thetuct  will  be  so 
far  void  as  not  to  produce  any  effect:  because  the  effects  cannot  proceed 
or  take  place  where  the  law  disallows  them.  The  law  says.  Honour 
thy  father  and  thy  mother.  The  obligation  is  imperfect.  But  yet,  in 
virtue  of  this  precept,  the  marriage  of  a  son  with  his  mother  will  be 
void;  because  the  effect  of  such  a  contract  is  as  inecmsistent  with  the 
law  as  the  act  is.  The  superiority  which  such  a  marriage  would  give 
to  the  son  over  his  mother,  is  inconsistent  with  the  honour  which  the 
law  requires  him  to  pay  to  her.  This  may  be  expressed  otherwise. 
What  is  done  contrary  to  a  precept  of  imperfect  obligation  will  be  void, 
if  the  validity  of  the  act  would  discharge  us  from  the  obligation  of  such 
precept  for  the  future.  Thus  the  law  says,  as  above,  Honour  thy  father 
and  thy  mother.  A  man  vows  that  whatever  he  gives  to  his  father  or 
his  mother  out  of  his  substance,  shall  immediately  be  consecrated  to 
God,  so  as  to  make  it  unlawful  for  them  to  use  it,  or  to  receive  benefit 
from  it.  Such  a  vow  as  this  is  a  Void  one,  notwidiatanding  the  precept 
with  which  it  is  inconsistent,  is  only  of  imperfect  obligation.)  The 
general  reason  is,  because  the  validity  of  it  would  make  void  a  precept 
of  the  law  of  natare^  And,  consequently,  as  no  man  can  have  a  mbral 
power  of  releasing  himself  from  that;  law,  no  man  can  have  a  moral 
power  of  doing  any  act  which  will  make  that  law  void,  or  .which,  if  it 
was  to  obtain  its  effect,  would  for  the  future  release  him  from  Ihe^ObL^ 
gation  of  observing  that  law. .  So  that,  in  reality,  even  in  these  ifistanf) 

•  •••  f  i.ai 
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ces,  as  in  those  wfa^re  we  transgress  a  precept  of  perfect  obligation,  th^ 
act  is  void  from  a  defect  of  moral  power  in  the  agent. 

YIII.  Another  (Uvision  of  our  rights  is  into  natural  Rights  are  natund 
and  adventitious.  Those  are  called  natural  rights  which  or  adveDtitious. 
belong  to  a  man  bjr  the  gift  of  nature;  those  which  belong  to  him 
originally,  without  the  intervention  of  any  human  act.  Adventitious 
rights  are  such  as  presuppose  some  act  of  man  from  which  they  ai*ise, 
and  upon  which  they  originally  depend.  The  rights  which  a  man  has 
to  his  life,  to  his  liberty,  to  his  healthy  to  freedom  from  pain,  to  the  in- 
tegrity ot  his  body,  to  his  good  name,  &c.  are  natural  ones.  Property, 
or  the  right  which  he  has  to  his  goods,  either  moveable  or  immoveable, 
sovereignty,  or  the  right  which  he  has  to  command  others  of  his  own 
species,  and  many  more  of  the  like  sort,  which  arise  from  some  previ- 
ous bargain  or  contract,  either  express  or  tacit,  are  adventitious  ones. 
But  though  some  of  our  rights  are  thus  called  adventitious,  and  are  by 
this  means  distinguished  from  natural  rights;  we  must  not  imagine  that 
f>nly  Hie  natural  rights  of  mankind  are  under  the  protection  of  the  law 
of  nature;  or  that  it  is  no  offence  against  the  law  of  nature  to  violate 
such  adventitious  rights*  This  law  equally  forbids  the  violation  of  our 
rights  of  either  sort:  such  things  as  we  acquire  consistently  with  the 
law  of  nature,  are  as  much  pur  own,  as  if  nature  had  given  us  them 
originally:  as  much  causeless  harm,  that  is,  as  much  injustice,  is  done 
to  a  man,  by  causelessly  taking  from  him  what  he  has  fairly  ac(]uired  a 
right  to,  as  by  causelessly  taking  from  him  what  he  had  a  right  to  by 
nature.  And,  since  the  law  of  nature  equally  forbids  every  instance 
of  injustice j, it  forbids  not  only  the  violation  of  men's  natural  rights, 
hut  of  their  adventitious  ones  too., 

iX.  Some  of  our  rights  are  alienable,  others  are  un-  Rights  are  aliena- 
dienahle..'  Those  rights  are  alienable  which  the  law  ble  or  unalienable. 
does  not  forfoi^  us  to  part  with.  Those  only  are  unalienable  which  we 
caimot  part  with  consistently  with  the  law.  There  seems  to  be  no 
other  foundation,  for  such  a  distinction  of  our  rights,  but  this.  I  know 
not  how  any  one  can  show  that  any  of  our  rights,  either  natural  or  ad- 
ventitious, are  unalienable;  unless  he  can  produce  some  law  which 
forbids  our  parting  with  such  right  Certainly  where  a  man's  right  to 
possess  a  thing,  or  to  do  an  action,  is  absolute,  or  is  not  restrained  or 
limited  at  all  foy  the  law;  he  may  part  with  it,  if  he  pleases,  either  by 
giving  it  up  entirely,  or  by  transferrins  it  to  some  other  person.  An 
absolute  right  is  otherwise  unintelligible:  since  the  power  of  doing  as 
we  please,  makes  up  the  whole  notion  of  such  a  right.  This,  there- 
fore, may  be  laid  down  as  a  general  and  fixed  rule,  that  none  of  our 
rights  are  unalienable  but  such  as  are,  in  some  respects,  restrained  and 
limited  by  law. 

X.  Before  we  go  t>n  to  consider  the  several  rights  of  Things  are  either 
mankind,  and  the  manner  of  acquiring  them;  it  may  be  corporeal  or  incor- 
of  use  to  us  to  observe,  that  things,  in  the  science  of  poreaL 
natural  law,  are  divided  into  corporeal  and  incorporeal.  Our  senses 
will  best  inform  us  what  things  are  corporeal;  for  such  things  are  called 
corporeal  as  are  the  objects  of  our  senses.  Of  this  sort  are  a  man's 
cattle,  his  house,  his  furniture,  his  lands,  his  implements  of  husb^^idry^ 
his  money,  &c.  Incorporeal  things  are  such,  as  cannot  be  seen  or 
handled;  they  consist  of  rights,  and  no  real  thing  exists  without  us,  con- 
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formable  to  that  idea  of  tliem,  which  is  in  the  mind:  only  for  better 
dispatch)  we  frequently  speak  of  our  rights  as  if  they  were  real  things. 
Thus  sovereignty  is  spoken  of  as  if  it  was  a  real  thing;  though  there 
is  no  corporeal  existence  which  answers  to  our  idea  of  it:  it  consists 
wholly  of  a  right  to  do  certain  actions,  or  to  give  and  enforce  certain 
commands.  An  advowson,  which  is  a  right  of  presentation  or  eoUatiou 
to  a  churchy  is  an  incorporeal  thing.  An  ecclesiastical  .benefice  is  it- 
self an  incorporeal  thing;  there  is  no  real  thing  existing^  which  answers 
to  the  whole  notion  of  it;  it  consists  not  only  in  a  right  to  receive  cer* 
tain  pro&tSy  but  in  a  right  likewise  to  do  certain  actions. 

Our  rights  being  divided,  *a8  above,  into  rights  to  possess  certain 
tilings,  and  rights  to  do  certain  actions,  we  will  go  on  to  consider  them 
under  Uiese  two  general  heads. 


CHAPTER  III. 

OP  PROPERTY. 

h  Property  what. — II.  Thinga  not  appropriated  originaUy, — III.  In 
the  community  qf  goodSy  a  right  to  use  e^ppUee  the  pUce  df  pro^- 
perty. — ^lY .  Incorifoeniencea  arising  from  a  community  qf  goods, — 
v.  Property  remedies  these  inconveniences. — VI.  A  conjecture  about 
the  first  author  qf  property. — VII.  Property  arose  from  eompad. — 
VIII.  This  contact  is  either  division  or  occupancy.' — ^IX.  Property 
now  only  to  be  <icqmred  by  occupancy. — X.  Mr.  Locke's  cpimonex' 
amined. — XI.  Making  a  thing  introduces  no. property  but  by  occu^ 
pancy.-^XII.  Acquisitions  are  either  original  or  derivatioe. — ^XIII. 
Property  either  general  or  particular. — ^XIV.  How  far  property 
ceases  by  derdiction  ct>  extinction  qf  the  proprietors. 

Property  whit  J.  Our  fright  to  things  is  either  such  an  one  as  ia 
common  to  us  with  all  mankind,  or  such  an  one  as  is  peculiar  to  our- 
selves. Some  things  belong  to  us,  because  they  belong  to  the  species 
in  general,  and  to  us  among  the  rest.  Other  things  belong  to  us  by 
such  a  right  as  excludes  aU  the  rest  of  the  species  from  having  any 
thing  at  M  to  do  with  them.  Such  an  exclusive  right  to  things  is  call- 
ed property.  Where  things  are  thus  fully  our  own,  or  where  all 
others  are  excluded  from  meddling  with  them,  or  from  interfering  in 
any  manner  about  them;  it  is  plain  that  no  person,  besides  the  proprie- 
tor, who  has  this  exclusive  right,  can  have  any  claim  either  to  use 
them,  or  to  hinder  him  from  disposing  of  them  as  he  pleases.  So  that 
property,  considered  as  an  exclusive  right  to  things,  contains  not  only 
a  right  to  use  those  things,  but  a  right  to  dispose  of  them  either  by  ex- 
changing them  for  other  things,  or  by  giving  them  away  to  any  other 
person,  without  any  valuable  consideration  in  return,  or  even  of  throw- 
ing them  away,  which  is  usually  called  relinquishing  them. 

•  See  ^  III.  I  Otot  I/ib.  II.  C&p.  II.  ^  I. 
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IL  It  does  not  appear  that  the  •Author  of  Nature,  Things  not  appro- 
when  he  provided  for  mankind  such  things  as  are  ne-  pmted  originally. 
ceasarj  for  the  support  or  comfort  of  life,  appropriated  particular  things 
to  particular  persons,  or  gave  to  any  one  a  right  to  any  part  of  this  pro- 
Tiaion  exclusive  of  the  rest  of  the  species.     The  world  which  we  in- 
habit, the  trees,  herbs,  and  fruit,  which  the  earth  produces;  the  soil 
itself,  from  whence  they  are  produced,  the  inferior  animals,  such  as 
birds,  beasts,  and  fishes^  which  supply  us  with  food,  or  labour  for  us, 
or  elothe  us,  or  serve  for  our  pleasure,  were  given  to  all  alike.     As  the 
Author  and  Giver  of  these  things  stands  in  the  same  relation  to  all 
mankind;  bis  gifts,  as  far  as  reascm  can  judge,  must  belong  to  all  alike: 
nor  ean  we  conceive  any  of  them  to  belong  originally  to  any  part  of 
ibe  species  or  to  any  individual  exclusive  of  the  rest;  unless  we  could 
find  tnat  he  had  made  some  express  division  and  assignment  of  them. 
Now  as  reason  can  never  eollect  such  an  express  or  positive  division 
and  assignment,  so  neither  does  revelation  teach  us  that  any  such  was 
made,  either  from  the  beginning  of  the  world,  or  in  any  subsequent 
period  of  it,  by  the  Lord  of  all  things.     We  therefore  conclude^  that 
all  things  belonged  originally  to  all  mankind  in  common,  and  that  the 
exelusive  right  of  property  was  introduced  by  some  act  of  man. 

III.  If  things  had  continued  in  this  state  of  commu-  i^  ^  communi^r  of 
aity,  they  would  have  been  used  and  enjoyed  by  us  goods,  a  rif^t  to 
only  as  we  had  occa3ion  for  them:  each  person  might  ^"^  supplies  the 
have  taken  out  of  the  joint  stock  as  much  as  he  wanted,  P**^^  of  property. 
and  no  more;  and  might  have  applied  to  his  own  purposes  what  he 
had  ao  taken,  as  long  as  he  wanted  it,  and  no  longer.  ler  these  com-' 
Bion  goods  are  his  in  no  other  respect,  and  for  no  other  purposes,  but 
to  supply  his  wants;  and  they  belong  to  the  rest  of  mankind  in  the 
same  respect,  and  for  the  same  purposes,  as  much  as  they  belong  to 
him.  These  purposes,  therefore,  limit  his  claim  to  them;  since  all  his 
claim  is  only  to  use  what  he  has  occasion  for.  And  consequently  he 
ean  have  no  right  to  take  more  than  is  necessary,  or  to  keep  what  he 
has  so  taken  longer  than  is  necessary.  Whilst  things  continued  in  this 
state  of  community,  the  general  claim  of  all  mankind  to  use  what  they 
wanted,  so  fiu*  supplied  the  place  of  property,  that  each  individual, 
diough  he  could  not  accumulate  possessions,  had  an  opportunity  of  fur- 
nishing himself  with  the  necessaries  of  life,  and  even  with  the  conve- 
niences of  it  too;  provided  no  person  had  any  occasion  ^for  what  he  had 
taken  beyond  what  was  barely  necessary. 

From  hence  we  may  understand,  that  a  man  might  possibly  be  injur- 
ed in  respect  of  these  common  goods,  even  though,  by  the  supposition 
of  their  being  common,  he  had  no  exclusive  right  of  property  in  any 
of  tfaem,  but  only  a  claim  in  common  with  the  rest  of  mankind  to  use 
what  he  wanted.  If  they  belong  to  him,  as  they  belong  to  the  rest  of 
mankind,  they,  who  hinder  him  from  using  what  he  wants,  when  they 
do  not  want  it  themselves,  do  him  a  causeless  harm;  he  has  a  right  in 
common  with  them  to  use  what  he  wants,  and  they  take  his  right  from  him. 

IV.  Such  a  community  of  goods  as  we  have  been  inconveniences  a. 

r  iking  of,  would  necessarily  become  inconvenient  as  nsin;^  from  a  com- 
wants  <rf  mankind  increased,  and  as  the  Iqve  of  jus-  ^^^^^  ^^  goods. 

•  Grot  Lib.  H.  Cap.  II.  %  U. 
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tice  and  equity  decayed  amongst  them.  The  wants  oC  mankind  were 
increased  by  polishing  their  manners,  and  by  introducing  amongst  them 
a  civilized  and  elegant  way  of  living.  Savages,  who  could  be  content- 
ed to  live  in  caves,  to  clothe  themselves  with  bark  or  skins,  and  to  feed 
upon  nuts  or  acorns,  or  such  other  fruits  as  the  earth  produces  without 
much  culture,  would  have  but  few  wants,  and  these  wants  would  be 
easily  supplied.  But  when  men  are  civilized  and  improved  in  their 
way  of  living,  they  must  have  convenient  houses,  useful  furniture, 
warm  and  clean  clothing,  and  their*  food  must  be  prepared  and  dressed 
for  them  before  they  can  eat  it.  -  This  increase  of  wants,  arising  from  a 
civilized  and  improved  way  of  living,  would  not  be  perceived,  if  nature 
furnished  us  with  as  plentiful  a  supply  for  these  wants  as  for  the  ordi- 
nary wants  of  a  savage.  But  materials  to  supply  such  wants  as  these, 
are  not  to  be  met  with  every  where:  nature  has  given  us  some  of  them 
so  sparingly,  that  it  requires  much  industry  to  collect  them;  and  even 
those,  which  are  collected  most  readily,  are  not  fit  for  use  till  they  are 
improved  and  manufacturcfd  with  much  art  and  labour.  So  that,  even 
in  these  instances,  where  materials  are  plentiful,  provisions  would  be 
scarce,  if  there  were  not  able  heads  to  contrive,  and  a  number  of  hands 
to  work. 

But  the  increase  of  numbers  will  be  an  additional  increase  of  the 
wants  of  mankind.  Whatever  way  of  life  they  may  be  in,  the  greater 
their  numbers  are,  the  greater  plenty  of  provisions  they  will  have  oc- 
casion for.  The  same  quantity  of  materials,  or  the  same  improvements 
which  would  produce  plenty,  if  there  were  but  few  men  to  consume 
what  is  provided,  would  be  too  scanty  to  supply  the  demands  of  a  mul- 
titude. When  the  wants  of  mankind,  compared  with  the  provisions  for 
supplying  them,  were  thus  increased,  it  would  become  not  only  inconve- 
nient, but  inconsistent  too  with  their  peace  and  quiet,  to  continue  joint 
partners  of  all  things,  as  of  a  common  stock  belonging  equally  to  all. 
For  when  the  wants  of  diem  all,  in  such  a  scarcity  of  provisions,  could 
not  be  supplied  at  once;  when  more  men  came  at  the  same  time  to  have 
occasion  for  the  same  thing,  which  could  not  however  answer  the  pur- 
poses of  more  than  one  of  them:  in  such  a  state  of  community,  where 
each  has  the  same  claim  to  what  all  of  them  want,  and  but  one  of  them 
can  enjoy,  disputes  and  quarrels  would  be  endless. 

This  inconvenience  would  become  more  pressing,  if  mankind  failed 
in  the  practice  of  equity  and  benevolence  towards  one  another.  Few 
would  be  willing  to  labour  for  the  improvement  of  a  common  stock, 
where  others  are  to  enjoy  in  common  with  themselves  the  produce  of 
their  contrivance  and  industry;  and  few,  even  of  them  who  were  least 
able  or  least  inclined  to  work,  would  be  willing  to  take  up  with  the 
rude  and  uncultivated  supplies  of  nature,  or  be  contented  to  use  am) 
enjoy  nothing  but  what  they  had  cultivated  and  improved  themselves. 
Thus,  on  the  one  hand,  the  want  of  such  benevolence  as  might  incline 
us  to  labour  for  the  good  of  the  species;  and,  on  the  other  hand,  the 
want  of  such  equity  as  might  dispose  us  to  be  satisfied  with  the  fruits 
of  our  own  industry,  would  increase  those  disputeaand  quarrels  which 
a  scarcity  of  provisions  had  begun. 

Property  remedies  V.  The  most  efiectual  way  of  securing  the  peace  of 
those  inconvenien-  mankind,  in  these  circumstances,  is  by  introducing  an 
^^^  exclusive  property.     As  by  this  means  the  extent  of 
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each  person's  claim  is  ascertained,  and  the  particular  share  out  of  the 
general  stock,  which  belongs  to  him,  is  settled;  be  can  have  no  just 
grounds  of  quarrelling  with  others  for  taking  more  than  they  ought  to 
have,  whilst  they  let  his  property  alone:  and  they,  on  the  other  hand, 
can  have  no  pretence  to  hinder  him  from  using  and  enjoying  what  he 
has  a  right  to  use  and  enjoy  exclusive  of  them.  If  his  share  is  large 
enough  to  supply  him  virith  the  conveniencies  and  elegancies  of  life, 
those  who  are  more  scantily  supplied,  have  no  just  reason  to  complain 
that  they  are  injured:  and  if  the  share,  which  is  allotted  to  him  out  of 
the  general  stock,  will  afford  him  no  more  than  the  necessaries  of  life, 
he  must  content  himself^  as  well  as  he  can,  with  this  small  provision; 
because  he  knows  that  he  can  claim  no  more.  This,  then,  is  one  ad- 
vantage of  an  exclusive  right  above  a  community  of  goods;  that,  though 
it  may  sometimes  be  a  question  amongst  several  claimants,  which  of 
them  has  the  right;  yet  these  questions  will  seldom  arise:  and  even 
when  they  do  arise,  they  will  admit  of  a  decision:  no  two  persons  can 
have  full  property  in  the  same  thing;  because  the  property  of  one  ef- 
fectually excludes  the  claim  of  the  other.  Whereas,  in  a  state  of  com- 
munity where  all  have  an  equal  right  to  the  same  thing,  it  would  be  a 
continual  question  which  claimant  should  use  or  enjoy  the  matter  in 
dispute:  nor  could  such  a  question  be  easily  decided;  because  neither 
of  the  claimants  could  set  forth  such  a  right  as  would  effectually  over- 
rule the  pretensions  of  his  competitor.  But  there  is,  besides  this, 
another  considerable  advantage  arising  from  the  introduction  of  pro- 
perty. Such  an  exclusive  right  assigns*  to  each  person  the  part,  or  ma- 
terials, in  which  he  is  to  labour;  and  makes  the  improvements  produced 
by  his  art  and  industry,  entirely  his  own.  Men  will  be  more  ready 
to  make  improvements  when  they  are  morally  sure  of  enjoying  them, 
than  they  would  be,  if  others,  who  are  unwilling  to  work,  had  any 
claim  upon  the  fruits  of  their  labour.  These  seem  to  be  the  reasons 
which  determined  mankind  to  change  their  right  to  things  from  a  com- 
mon claim,  which  belonged  to  all  alike,  into  an  exclusive  claim  of  par- 
ticular property. 

VI.  If  we  look  into  the  history  of  the  first  ages  of  x  conjecture  a^ 
the  world,  as  it  is  recorded  by  Moses,  in  the  book  of  bout  the  fint  au- 
Genesis,  we  may  there,  perhaps,  meet  with  some  ac-  *^^'  ^^  property. 
count  of  the  first  inventor  of  property.  Supposing  the  reasons  for  in- 
troducing this  change  to  have  been  rightly  assigned,  we  should  look 
fi>r  the  origin  of.  property  amongst  them  whose  wants  were  the  greatest; 
who  were  most  scantily  provided  for,  and  who  were  least  akelv  to 
practise  the  duties  of  benevolence  and  equity  towards  one  another. 
All  these  circumstances  concur  in  the  posterity  of  Cain.  Their  *an- 
cestor  bad  killed  his  brother;  and  his  fears,  least  the  rest  of  mankind 
should  punish  this  crime  upon  him  and  his  posterity,  induced  him  and 
his  family  to  unite  themselves  together,  and  to  build  a  city  for  their 
defence..  By  living  in  society,  their  manners  were  polished,  and  a  re- 
fined way  of  living  was  introduced  amongst  them.  This  seems  to  be 
evident;  becaiise  we  find 'that  they  were  the  inventors  of  arts  and  sci- 
ences, both  of  such  as  are  useful,  and  of  such  as  administer  to  pleasure. 
Tubal-cain  was  the  instructor  oi^  every  artificer  in  brass  and  iron;  and 

•  Genes.  IV.  8, 17,  21,  22. 
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Jabal  was  the  father  of  all  such  as  handle  the  harp  and  organ.  This 
family  had  separated  themselves  from  the  rest  of  mankind,  and  were 
shut  up  together  within  a  narrow  district:  where,  if  there  had  been 
but  a  few  of  them,  and  they  had  been  contented  with  coarse  fare  and  or- 
dinary clothing,  they  would  have  found  it  difficult  enough  to  supply 
themselves.  But  the  difficulty  was  rendered  greater,  not  only  by  their 
elegance  and  luxury,  but  by  the  constant  increase  of  their  numbers. 
We  have  no  reason  to  imagine  that  this  family  had  any  great  sense  of 
duty:  it  is  much  more  likely,  that,  as  they  lived  with  a  bad  parent,  the 
influence  of  his  example  had  indisposed  them  to  observe  the  rules  of 
equity  and  benevolence  in  their  behaviour  towards  one  another.  Here, 
therefore,  we  are  to  look  (ox  the  beginning  of  property,  or  of  an  ex* 
elusive  right  to  things.  And  the  sacred  historian  informs  us  accord- 
ingly, that  *  Jabal  was  the  father  or  inventor  of  possession.  Our  trans- 
lators render  it,  <^  such  as  heme  cattle.  But  Jabal  could  not  be  the 
first  who  taught  how  to  bring  up  and  take  care  of  cattle:  because  we 
read  that  Abel  had,  before  this  time,  been  engaged  in  this  employment. 
The  original  word  signifies  poeaessums  of  any  sort,  acquired  in  any 
manner,  and  is  not  necessarily  confined,  as  our  translators  confine  it 
here,  to  possessions  of  cattle.  If,  therefore,  we  render  this  passage,  a3 
it  ought  to  be  rendered,  that  Jabal  was  the  inventor  of  possessions; 
there  will  be  some  appearance  of  reason  for  conoluding  that  he  was  the 
first  projector  of  particular  property.  fAbel  is  indeed  said  to  be  a 
keeper  of  sheep,  and  Cain  to  be  a  tiller  of  the  ground:  but  it  is  not 
necessary  that  each  of  these  should  have  had  property  in  his  respective 
department;  since  they  might,  either  by  their  own  choice,  or  by  their 
father^s  appointment,  undertake  to  cultivate  these  two  different  pai*t8 
of  the  common  stock. 

Property  arose  VII.  But  let  US  return  from  this  digression.  ^We 
from  compact  have  seen  by  what  reasons  mankind  were  led  to  intro- 
duce such  an  exclusive  right  as  we  call  property,  and  are  to  inquire, 
in  the  next  place,  in  what  manner  it  could  be  introduced  consistently 
with  justice.  The  common  claim  which  all  men  originally  had  to  all 
things,  is  taken  away  by  the  introduction  of  property,  as  far  as  this  ex- 
clusive right  extends.  Where  one  man  has  a  right  to  exclude  all  others 
from  the  use  or  enjoyment  of  a  thing,  they  cannot  possibly  have  any 
claim  of  common  right  to  use  and  enjoy  it.  Now  it  would  be  incon- 
sistent with  justice  to  deprive  them  of  their  common  right  without 
their  consent.  Property,  therefore,  could  not  be  introduced,  consist- 
ently with  justice,  unless  mankind  consented  to  it,  either  expressly  or 
tacitly.  But  if  they  lawfully  might,  and  actually  did,  give  such  con- 
sent; that  is,  if  their  common  right  was  alienable,  and  they  agreed  to 
alienate  it;  no  injury  was  done  to  them  by  the  introduction  of  pro- 
perty. There  is  no  reason  to  say,  that  this  conunon  right  is  unaliena- 
ble: there  is,  indeed,  no  law  of  nature  which  commands  the  introduc- 
tion of  property;  but  neither  is  there  any  that  restrains  men  from  giving 
up  their  common  claim,  for  the  benefit  of  any  one  who  has  a*mind  to 
appropriate  to  himself  what  would  belong  to  all  in  comtnon,  unless  they 
had  parted  with  their  claim. 

*  Gen.  IV.  20.  fGen.  IV.  3.  #  Grot  Lib.  H.  Cap.  H.  %  n. 
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Yin.  When  mankind  were  few  in  number,  and  lived  This  compact  is 
together  in  the  same  place,  they  could  easily  meet  in  either  division  or 
oraer  to  divide  their  common  stock,  and  to  assign  to  occupancy. 
each  other  his  proper  share  by  express  consent,  agreement,  or  compact. 
But  after  their  numbers  were  increased,  and  they  were  settled  in  dif- 
ferent parts  of  the  world,  very  distant  from  one  another,  it  became  im- 
possible for  all  of  them  to  meet  together.     This  method,  therefore,  of 
introducing  property,  by  express  consent,  was  rendered  impracticable. 
Some  consent,  however,  has  been  shown  to  be  necessary  to  make  the 
introduction  of  property  consistent  with  justice;  and  a  tacit  one  would 
be  sufficient  for  that  purpose.     Such  a  tacit  consent  is  called  occupancy. 
Indeed  occupancy  is  but  one  part  of  the  act  which  is  called  by  this 
name;  but  as  ft  is  the  leading  part,  it  has  given  its  name  to  the  whole 
act.     What  a  man  seizes  upon,  with  a  design  to  make  it  his  own,  or  to 
appropriate  it  to  himself,  wilt  become  fairly  his  own,  or  will  be  made 
fals  propferty;  when  the  rest  of  mankind,  as  far  as  they  have  an  oppor- 
tunity of  observing  him,  understand  what  his  design  is,  and  show  by 
their  behaviour,  in  not  molesting  him,  that  they  agree  to  let  his  design 
take  effect.    If  they  know  his  intention,  and  do  not  interrupt  or  con- 
tradict itj  when  they  have  it  in  their  power,  they  tacitly  consent  to  it. 
A  man's  bare  intention  of  acquiring  property  in  a  thing,  is  not  enough 
to  make  it  his  own,  till  that  intention  is  known:  for  without  the  con- 
sent of  mankind  no  property  can  be  gained  justly;  and  there  can  be  no 
Sound  for  presuming  that  they  consent  to  what  they  know  nothing  of. 
ow  the  act  of  occupancy  is  the  outward  mark  by  which  his  intention 
is  made  public.     And  this  act  is,  therefore,  understood  to  give  him  pro- 
perty; because  if  the  rest  of  mankind,  that  is,  if  the  joint  partners, 
who  had  before  a  right  in  common  with  him  to  the  thing  which  he  has 
seized,  do  not  upon  this  notice  of  his  intention,  assert  that  common 
ri^t,  they  are  presumed  to  part  with  it.     However,  before  a  right  of 
property  can  proceed  upon  the  act  of  occupancy,  one  circumstance  is 
necessary;  which  is,  that  the  thing  seized  upon  should  be  certain  and 
determinate.     No  consent  of  mankind  can  be  presumed  to  be  given  to 
what  the  occupant  designs,  any  farther  than  that  intention  is  or  may  be 
known  to  them.     And  if  the  thine  seized  upon  is  uncertain  and  indefi- 
nite, the  act  of  occupancy  leaves  his  intention  doubtful  and  obscure; 
the  rest  of  mankind  do  not  understand  what  it  is;  and  their  consent 
cannot  be  supposed  to  reach  any  farther  than  their  knowledge. 

Upon  the  whole,  then,  property,  as  we  have  seen  already,  cannot  be 
introduced  consistently  with  justice,  unless  by  the  common  consent  of 
mankind.  The  consent  which  is  necessary  for  this  purpose,  might 
either  be  given  expressly,  when  all  mankind  could  meet  together,  f  and 
such  an  agreement  is  called  division,)  or  else  it  may  be  presumea,  in 
consequence  of  the  future  proprietors  having,  without  molestation, 
taken  and  kept  possession  of  the  thing  which  he  intends  to  make  his 
own;  and  such  a  tacit  agreement  is  called  occupancy. 
IX.  But  though  either  division  or  occupancy  might  Property  can  now 

S've  property  in  the  first  ages  of  the  world,  when  all  only  be  acquired 
e  joint  commoners  could  meet  together;  the  way  of  ^y  occupancy, 
introducing  property,  by  division,  is  now  at  an  end.     The  great  num- 
bers of  mankind,  and  their  remoteness  fi*om  one  another,  have  render- 
ed it  impossible  for  them  all  to  meet  and  to  divide  the  common  stock 
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of  goods,  or  such  parts  of  the  common  stock,  as  have  not  jet  been  ap- 
propriated. There  is,  therefore,  at  present,  no  other  method  left  ibr 
beginning  property  but  occupancy  only;  all  things  which  were  not  ap- 
propriated formerly,  must  now  be  appropriated  by  occupancy,  or  not 
at  all. 

Mr.  Locke's  op'm-  X.  Mr.  Locke  agrees  with  Grotius,  that  occupanejr 
ion  examined.  is  the  foundation  of  private  property.  But  then  he  does 
not  consider  occupancy  in  the  same  light  that  Grotius  considers  it,  as  a 
tacit  agreement  between  the  joint  owners  of  the  common  stock  and  the 
future  proprietor.  In  his  opinion,  things  which  originally  belonged  to 
all  mankind,  in  common,  became  the  property  of  the  first  occupant; 
because,  as  he  has  a  property  in  his  own  person,  and  consequently  in 
the  labour  of  his  body,  or  in  the  work  of  his  hands,  by  removing  any 
thing  out  of  the  state  in  which  nature  placed  it,  he  has  mixed  his  own 
labour,  or  a  personal  act  of  his  own,  with  it;  and  by  thus  joining  to  it 
something  which  is  his  own,  he  makes  it  his  property.  For  this  labour 
being  the  unquestionable  property  of  the  labourer;  no  man,  but  he, 
can  have  a  right  to  what  that  is  once  joined  to:  at  least,  where  there  is 
enough,  and  as  good  left,  in  common  for  others.  Thus,  whilst  he  agrees 
with  Grotius  in  words,  they  differ  widely  from  one  another  when  the 
sense  of  their  words  is  explained. 

I  design  to  examine,  at  large,  his  application  of  what  is  here  advanced. 
But,  before  we  do  that,  let  us  stop  awhile  and  inquire,  whether  his 
first  principles  are  true.  As  every  man  has  a  property  in  his  own  per- 
son, the  labour  of  his  body  and  the  work  of  his  hands  are  properly  his. 
Now  the  labour  of  a  man's  body  or  the  work  of  his  hands,  may  mean 
either  the  personal  act  of  working,  or  the  effect  which  is  produced  by 
that  act.  In  the  first  sense,  it  must  be  allowed  that  a  man's  labour  is 
properly  his  owm:  he  has  a  right  to  exert  his  strength  in  what  manner 
he  pleases,  where  he  is  under  no  restraint  of  law.  But  it  does  not 
follow  from  hence,  that  the'  effect  of  his  labouring,  or  that  the  work  of 
his  hands,  in  the  other  sense  of  these  words,  must  likewise  be  properly 
his  own.  He  has,  you  may  say,  mixed  his  own  labour  with  what  he 
removes  out  of  that  state  in  which  nature  had  left  it:  but  will  you  con- 
clude, that  by  thus  joining  to  it  his  act  of  working,  he  has  made  it  his 
own.^  In  order  to  strengthen  such  a  conclusion,  it  would  be  necessary 
to  show  that  the  labour  of  one  man  can  overrule  or  set  aside  the  right 
of  others.  If  I  knowingly  employ  myself  in  working  upon  the  mate- 
rials of  my  neighbour,  however  I  may  have  mixed  a  personal  act, 
which  is  my  own,  with  his  property,  this  will  never  give  me  a  reason- 
able claim  to  his  materials.  You  may  urge,  that  the  cases  are  not  par- 
allel; because  the  materials,  now  in  question,  are  not  the  property  of 
any  one;  and,  consequently,  that,  by  working  in  such  materials,  we 
may  gain  property  in  them;  though  we  could  not  gain  it  by  the  like 
act,  where  the  materials  were  appropriated  before.  But  the  cases  are 
parallel,  as  far  as  the  point  before  us  requires.  It  is  allowed,  that  the 
materials  do  not  belong  to  any  person  by  an  exclusive  right  of  property; 
but  then  they  belong  to  all  mankind  of  common  right.  And  if  mixing 
my  labour  with  the  materials  of  an  individual  will  not  make  these  ma- 
terials mine,  in  opposition  to  his  exclusive  right,  I  know  not  how  any 
act  of  the  same  kind,  or  the  mixing  my  labour  with  materials  which 
belong  to  all  mankind,  should  make  them  mine,  in  opposition  to  their 
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common  right.  As  setting  aside  the  right  of  an  individual,  without 
his  consent,  is  an  injury  to  him;  so  setting  aside  the  common  claim  of 
mankind,  ivithout  their  consent,  is  an  injury  to  them:  and  if  an  injury 
cannot  be  the  foundation  of  a  right  in  one  case,  it  will  not  be  very  easy 
to  prove  that  a  like  injury  may  be  the  foundation  of  a  right  in  the 
other  case. 

Mr.  Locke  has  applied  these  principles  to  explain  the  introduction 
of  property  both  in  moveable  and  immoveable  goods.  And  if  we  go 
on  to  examine  what  he  says  upon  the  subject,  we  shall  find  that  he  has 
mistaken   the  exercise  of  a  common  right,  for  the  exclusive  right  of 

Eroperty.     "•He  that  is  nourished,"  says  this  writer,  "by  the  acorns 
e  picked  up  under  an  oak,  or  the  apples  he  gathered  from  the  trees  in 
the  wood,  has  certainly  appropriated  them  to  himself;  no  body  can  deny 
but  the  nourishment  is  his.     I  ask,  then,  When  did  they  begin  to  be 
his?  when  he  digested?  or  when  he  eat^  or  when  he  boiled?  or  when 
he  brought  them  home?  or  when  he  picked  them  up?     And  it  is  plain, 
if  the  Arst  gathering  made  them  not  nis,  nothing  else  could.     That  la- 
bour put  a  distinction  between  them  and  common:  that  added  something 
to  them,  more  than  nature,  the  common  mother  of  all,  had  done;  and 
80  they  became  his  private  right.     And  will  any  one  say  he  had  no 
right  to  those  acorns  or  apples,  he  thus  appropriated,  because  he  had 
not  the  consent  of  all  mankind  to  make  them  his?     Was  it  robbery  thus 
to  assume  to  himself  what  belonged  to  all  in  common?"     The  answer 
here  is  obvious.     When  those  acorns  or  apples  are  become  a  part  of 
his  body,  we  may,  if  we  please,  say  that  they  are  his:  but  the  right 
which  he  then  has  in  them,  is  the  same  which  he  has  in  his  whole  per- 
son; and  is  no  inore  to  be  called  a  right  of  property,  in  the  sense  that 
we  use  this  word,  when  we  apply  it  either  to  moveable  or  immoveable 
goods,  than  the  right  which  a  man  has  in  his  leg  or  his  arm,  can  be 
called  by  this  name.     When  he  gathered  tliem,  or  when  he  boiled 
them,  he  had  likewise  a  right  in  them;  but  it  was  just  such  a  right  as 
any  one  else  might  have  had:  a  right,  as  one  of  the  joint  commoners,  to 
use  as  much  out  of  the  general  stock  as  he  had  occasion  for.     It  is  by 
no  means  necessary  either  to  allow,  on  the  one  hand,  that  he  had  ah 
exclusive  right  of  property  in  them;  or,  on  the  other  hand,  to  contend 
that  it  was  robbery,  thus  to  assume  to  himself  what  belonged  to  all  in 
common.     There  is  a  middle  opinion  between  these  two,  which  is  the 
opinion  already  mentioned;  that  when  he  gathered  them,  and  was  eat- 
bg  them,  he  exercised  his  common  right  of  using  and  enjoying,  out  of 
the  joint  stock,  what  his  occasions  called  for.     Though,  therefore,  we 
contend  that  he  could  not  acquire  an  exclusive  right  of  property  in 
them,  or  in  any  thing  else,  without  the  consent  of  mankind,  either  ex- 
press or  tacit;  yet  there  is  no  fear  of  his  being  starved  whilst  he  is 
waiting  for  this  consent;  because,  in  the  mean  time,  the  exercise  of  his 
common  right  will  sufficiently  provide  for  his  subsistence. 

That  it  is  this  common  right  which  a  man  exercises  when  he  sepa- 
rates a  thing  for  his  own  use,  and  claims  to  use  it  because  he  has  so 
separated  it,  will  appear  from  the  limitation  which  Mr.  Locke  himself 
fits  upon  what  he  calls  property  when  it  is  thus  acquired.  "  fOod 
has  ^ven  us  all  things  richly,  is  the  voice  of  reason,  confirmed  by  in- 

*  Locke's  Works,  Vol.  H.  page  181.  f  Locke  ut  sup. 
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spiration.  But  how  far  has  he  given  it  us?  To  enjoy.  As  much  as 
any  one  can  make  use  of,  to  any  advantage  of  life,  before  it  spoils,  so 
much  he  may,  by  his  labour,  fix  a  property  in:  whatever  is  beyond 
this,  is  more  than  his  share,  and  belongs  to  others.  Nothing  was  made 
by  God  for  man  to  spoil  or  destroy."  But,  certainly,  to  tauke  no  more 
than  we  want,  or  no  more  than  we  can  make  use  of,  before  it  will  be 
spoiled,  is  a  limitation  unknown  to  property:  it  belongs  only  to  the  ex- 
ercise of  a  common  right  in  a  joint  stock,  where  no  one  of  the  common- 
ers has  an  exclusive  right  to  keep  but  all  and  each  of  them  have  a 
joint  ri^t  to  use. 

But  fib-.  Locke  endeavours  to  take  off  this  limitation,  and  to  show  us 
by  what  means,  upon  the  same  principles,  property  might  be  accumu- 
lated. ^^  *The  greatest  part  of  things  really  useful  to  the  life  of  man, 
and  such  as  the  necessity  of  subsisting  made  the  first  commoners  of  the 
wcH-ld  look  after,  as  it  doth  the  Americans  now,  are  generally  things 
of  short  duration;  such,  as  if  they  are  not  consumed  by  use,  will  decay 
and  perish  of  themselves:  gold,  silver,  and  diamonds,  are  things  that 
fiuicy  or  agreement  hath  put  the  value  on,  more  than  real  use,  and  the 
necessary  support  of  life.  Now  of  those  good  things  which  nature 
hath  provided  in  common,  every  one  had  a  right  to  as  much  as  he  could 
use  and  property  in  all  he  could  effect  with  his  labour;  all  that  his  in- 
dustry could  extend  to,  to  alter  from  the  state  nature  had  put  it  in,  was 
his.  He  that  gathered  a  hundred  bushels  of  acorns,  or  apples,  had 
thereby  a  property  in  them;  they  were  his  goods  as  soon  as  gathered. 
He  was  only  to  look  that  he  used  them  before  they  spoiled,  else  he 
took  more  than  his  share,  and  robbed  others.  And,  indeed,  it  was  a 
foolish  thing,  as  well  as  dishonest,  to  hoard  up  more  than  he  could  make 
use  of.  If  he  gave  away  a  part  to  any  body  else,  so  that  it  perished 
not  uselessly  in  his  possession,  then  he  made  use  of  it  And  U  he  also 
bartered  away  plums  that  would  have  rotted  in  a  week,  for  nuts  that 
would  last  good  for  his  eating  a  whole  year,  he  did  no  injury;  he  wast- 
ed not  the  common  stock;  he  destroyed  no  part  of  the  portion  of  goods 
that  belonged  to  others,  so  long  as  nothing  perished  uselessly  in  his 
hands.  Again,  if  he  would  give  his  nuts  for  a  piece  of  metal,  pleased 
with  its  colour,  or  exchange  his  sheep  for  shells  or  wool,  for  a  spark- 
ling pebble  or  a  diamond,  and  keep  them  by  him  all  his  life,  he  invaded 
not  the  rights  of  others;  he  might  heap  up  as  much  of  these  durable 
things  as  he  pleased;  the  exceeding  the  bounds  of  his  just  property 
not  lying  in  the  largeness  of  his  possessions,  but  the  perishing  of  any 
thing  uselessly  in  it.''  But  this  writer  seems  here  to  take  for  granted 
the  point  in  question.  We  contend,  and  he  allows,  that  the  right  of 
him  who  gathered  acorns  or  plums,  extends  no  farther  than  to  such  a 
quantity  of  them  as  he  can  use  before  they  are  spoiled:  and  in  showing 
how  this  limitation  may  be  removed,  he  reasons  as  if  there  was  no  such 
limitation.  How  else  should  he,  who  had  collected  more  plums  than 
he  could  use  before  they  were  spoiled,  or  more  sheep  than  he  wanted 
to  clothe  or  to  feed  himself,  barter  away  the  plums  for  nuts  which 
would  keep  the  year  round,  or  for  metal  that  would  keep  as  long  as  he 
lived?  The  very  notion  of  bartering  implies  property.  Our  author, 
therefore^  must  suppose  the  man  to  have  property  in  what  would  spoil 
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before  he  can  use  it;  or  else  he  could  not  suppose  him  to  barter  it  away: 
that  is,  since  this  contrivance  of  bartering  was  introduced,  to  show  how 
property  might  be  accumulated,  or  to  tfiJkc  off  the  limitation  of  appro- 
priating no  more  than  can  be  used  whilst  it  is  good;  in  order  to  apply 
this  contrivance,  he  must  suppose  the  limitation  to  be  taken  off  already, 
and  the  man  to  have  property  in  plums  or  sheep,  which  he  does  not 
"want,  and  which  he  could  not  use  before  they  would  perish  in  his 
hands.  Indeed,  if  mankind  would  consent  and  submit  thus  to  barter 
one  with  another,  this  consent  would  be  sufficient  to  take  off  the  limi- 
tation, and  to  introduce  a  true  right  of  property.  For  if  I  knowingly 
and  willingly  bargain  with  another  about  my  own  goods,  which  are  in 
his  possession,  as  if  they  were  his,  this  act  of  mine  may  well  be  con- 
strued as  a  tacit  consent  to  make  them  his.  And  if,  in  like  manner, 
mankind  would  bargain  with  one  another  about  goods  which  belonged 
to  all  in  common,  as  if  they  were  the  property  of  the  possessor,  they 
tacitly  give  up  their  claim  to  those  goods,  and  so  they  become  his  pro- 
perty. But  property,  when  introduced  after  this  manner,  is  introduced 
by  consent  of  parties,  and  not  by  the  labour  which  the  possessor  or  oc- 
cupant has  employed  in  separating  the  things  which  he  possesses  from 
the  common  stock. 

In  Mr.  Locke's  opinion,  property  in  immoveable  goods,  such  as  the 
earth  or  soil,  is  acquired  in  the  same  manner  and  is  governed  by  the 
same  measure  as  property  in  moveable  goods.  ^^  *As  much  land  as  a 
man  tills,  plants,  improves,  cultivates,  and  can  use  the  product  of,  so 
much  is  his  property.  He,  by  his  labour,  does,  as  it  were,  inclose  it 
from  the  common."  But  what'  is  this, again,  but  the  exercise  of  a  com- 
mon right,  instead  of  such  an  exclusive  right  as  property  is.  For  not 
to  insist  here  upon  the  limitation  of  having  property  only  in  so  much 
land  as  we  can  use,  let  us  try  the  effects  of  this  right,  and  see  whether 
fhey  are  the  same  with  the  effects  of  property.  Suppose  then,  that  the 
man,  after  he  has  for  some  time  tilled  the  land  and  cultivated  it,  was 
either  by  age  or  sickness  to  become  incapable  of  tilling  and  cultivating 
it  any  longer:  if  the  mixing  his  labour  with  it  was  his  whole  title  to  it; 
when  his  labour  ceases,  his  title  to  the  land  must  cease  with  it;  the 
land  can  be  his  no  longer  than  he  can  cultivate  it;  and  when  he  is  dis- 
abled for  labouring,  he  cannot  sell  or  let  it  to  any  other  person:  that  is, 
it  was  his  to  labour  in,  but  not  his  to  dispose  of  as  he  pleases;  and  con- 
sequently his  right  could  only  be  a  right  to  use,  and  not  an  exclusive 
right  of  property.  This  Mr.  Locke  might  have  been  sensible  of,  if  he 
had  attended  to  his  own  reasoning.  ^^  tHe,"  says  this  author,  ^^  that 
b  obedience  to  the  command  of  God  to  improve  the  earth  to  the  bene- 
fit of  life,  tilled  and  sowed  any  part  of  it,  thereby  annexed  to  it  some- 
thing that  was  his  property,  which  another  had  no  title  to,  nor  could, 
without  injury,  take  from  him.  Nor  was  this  appropriation  of  any 
parcel  of  land,  by  improving  it,  any  prejudice  to  any  other  man,  since 
there  was  still  enough  and  as  good  left,  and  more  than  the  yet  unpro- 
vided for  could  use.''  If  then  his  title  to  the  land  which  he  occupies, 
rests  upon  this  principle,  that  there  was  enough  for  others,  besides 
what  he  had  taken  for  his  own  use,  it  is  plain  that,  unless  there  had 
been  enough  for  others,  his  title  would  not  have  been  a  good  one:  and 
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from  hence  it  follows,  that  all  his  title  is  no  more  than  a  common  right 
to  use  what  he  wants,  and  not  an  exclusive  right  of  property;  because 
the  right  of  property  does  not  at  all  depend  upon  the  convenience  of 
others. 

To  strengthen  this  opinion,  concerning  the  introduction  of  property, 
and  to  answer  an  objection  which  has  been  hinted  at  already,  Mr.  Locke 
compares  the  value  of  labour  with  the  value  of  land;  in  order  to  show 
that  the  property  which  a  man  has  in  his  labour,  when  he  has  mixed 
that  labour  with  the  land,  overbalances  the  value  of  the  land  with  which 
it  is  so  mixed.  "  *Nor  is  it,''  says  he,  "  so  strange,  as  perhaps  before 
consideration  it  may  appear,  that  the  property  of  labour  should  be  able 
to  balance  the  community  of  land.  For  it  is  labour,  indeed,  that  puts 
the  difference  of  value  on  every  thing;  and  let  any  one  consider  what 
the  difference  is  between  an  acre  of  land  planted  with  tobacco  or  sugar, 
sown  with  wheat  or  barley;  and  an  acre  of  the  same  land  lying  in  com- 
mon without  any  husbandry  upon  it,  and  he  will  find  that  the  improve- 
ment of  labour  makes  the  far  greater  part  of  the  value.  I  think,  as  he 
goes  on,  it  will  be  but  a  very  modest  computation  to  say,  that  of  the 
products  of  the  earth,  useful  to  the  life  of  man,  nine-tenths  are  the  ef- 
fects of  labour:  nay,  if  we  will  rightly  estimate  things  as  they  come  to 
our  use,  and  cast  up  the  several  expenses  about  them,  what  in  them  is 
purely  owing  to  nature  and  what  to  labour,  we  shall  find  that  in  most 
of  them  ninety-nine  parts  in  a  hundred  are  wholly  to  be  put  on  the 
account  of  labour."  But  we  may  ask  in  return,  what  the  value  of 
pure  labour  is  when  considered  merely  as  the  personal  act  of  the  la- 
bourer? If  neither  the  timber  of  his  plough,  nor  the  horses  that  draw 
it,  nor  the  meat  which  they  eat,  nor  the  manure  which  he  lays  upon 
his  land,  nor  the  grain  with  which  he  sows  it,  are  his  own,  what  will 
you  rate  his  labour  at?  Certainly  you  rate  it  much  too  high,  if,  upon 
compiaring  it  with  the  value  of  the  land,  you  set  it  at  ninety-nine  pai'ts 
in  a  hundred,  or  even  at  nine  parts  in  ten.  But  you  will  suppose  all 
these  materials  to  be  his  own.  I  ask,  therefore,  how  he  gained  pro- 
perty in  them?  You  answer,  by  his  labour;  and  explain  this  labour  to 
be  only  the  act  of  taking  them,  or  separating  them  from  the  common 
stock.  Now  this  labour  is  of  little  or  no  value  at  all;  and  consequently 
you  cannot  say,  in  this  instance,  that  the  common  right  of  mankind  is 
overbalanced  by  the  labour  of  the  occupant.  And  if,  in  one  instance, 
a  labour,  which  is  worth  nothing  when  compared  with  the  thing  ac- 
quired, will  give  the  occupant  property,  then  we  can  have  no  reason 
to  imagine  that  it  is  the  high  rate  of  labour,  when  compared  with  the 
value  of  land,  which  so  overbalances  the  common  right  of  mankind  to 
the  land  as  to  give  the  labourer  an  exclusive  right  to  it.  You  have 
only  dazzled  our  eyes  with  this  high  account  of  the  value  of  labour; 
since  you  must,  in  order  to  give  it  so  high  a  value,  suppose  property 
to  have  been  introduced  beforehand  by  a  labour  which  is  of  little  or  no 
value  at  all.  We  may  go  one  step  farther.  The  property  of  labour, 
you  say,  overbalances  the  community  of  land:  because  the  value  of  it, 
when  compared  with  the  value  of  land,  is  worth  ninety-nine  parts  in 
a  hundred.  Now  if,  by  saying,  that  the  property  of  labour  overbalan- 
ces the  community  of  land,  you  only  mean  that  labour  is  worth  much 
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more  than  uncultiyated  land,  we  might  allow  it.  But  if  you  mean, 
that,  because  the  value  of  labour  is  so  much  greater  than  the  value  of 
land,  the  labour  of  one  man  will  overrule  or  set  aside  the  common 
claim  of  all  mankind,  we  must  deny  it.  For  suppose  the  labour  of 
him  who  cultivates  the  land,  to  be  worth  ninety-nine  parts  in  a  hun- 
dred of  the  whole  value  of  the  land  after  it  is  cultivated,  all  that  could 
be  due  to  the  labourer,  upon  this  supposition,  would  be  no  more  than 
the  produce  of  his  own  labour:  the  ninety-nine  parts  which  belong  to 
him,  would  not  swallow  up  the  hundredth  part  which  he  had  originally 
no  exclusive  right  to.  This  hundredth  part,  that  is,  the  land  itself, 
must  therefore  still  remain  in  common  as  it  was  before;  he  might  labour 
in  it  again,  if  he  pleased,  as  one  of  the  joint  commoners,  but  he  would 
have  no  property  in  it.  Let  us  try  this  reasoning  in  another  instance. 
The  landlord,  as  we  call  him,  or  the  owner  of  the  soil,  after  property 
has  been  introduced,  has  an  exclusive  right  to  some  certain  quantity 
of  land;  suppose,  for  instance,  to  an  acre  which  bears  twenty  bushels 
of  wheat:  the  tenant  ploughs  and  sows  this  land;  and  besides  the  mere 
personal  act  of  labour,  he  uses  his  own  materials  in  cultivating  the 
land.  Now  the  labour  of  the  occupier  puts  the  chief  value  upon  the 
land,  and  without  this  labour  it  would  be  worth  little;  for  it  is  to  this 
that  we  owe  all  its  useful  production.  For  whatever  the  straw,  bran, 
bread,  &c,  of  that  acre  of  wheat  is  worth  more  than  the  product  of  an 
acre  of  as  good  land,  which  lies  waste,  is  all  the  effects  of  labour. 
You  see  then  how  much  the  property  of  labour  overbalances  the  pro- 
perty of  land.  But  no  one  will  be  led  to  conclude  from  hence,  that 
because,  according  to  this  reckoning  in  the  value  of  an  acre  of  land, 
ninety-nine  pai*ts  in  a  hundred  are  owing  to  the  labour  of  the  occupier, 
the  property,  which  he  has  in  his  own  labour,  will  swallow  up  the 
property  which  the  landlord  has  in  the  soil;  and  that  the  land,  because 
he  has  cultivated  it,  will  for  the  future  become  his  own.  But  if  the 
right  of  property  in  the  soil,  which  in  estimating  the  value  of  land,  is 
but  one  pait  in  a  hundred,  is  not  overruled  or  set  aside  by  the  over- 
balance in  the  value  of  labour,  I  can  see  no  reason  why  the  same  over- 
balance should  be  supposed  to  set  aside  the  common  claims  of  mankind 
to  land  which  was  never  appropriated.  Let  the  right  be  what  it  will, 
whether  it  is  a  right  of  property  or  of  common  claim,  if  an  overbalance 
in  the  value  of  the  labour,  which  is  joined  to  it,  will  not  swallow  up 
one  of  them,  no  good  reason  can  be  given  why  it  should  swallow  up 
the  other. 

XL  The  most  natural  claim  to  a  thing  seems  to  arise  Making  a  thing 
from  our  having  made  it:  for  no  one  appears  to  have  so  produces  no  pro- 
peculiar  a  right  in  it  as  he  who  has  been  the  immediate  perty  but  by  occu- 
cause  of  its  existence.  This  opinion,  if  it  was  true  in  P*"^^' 
the  full  extent  of  it,  would  overturn  our  general  position,  that  division 
and  occupancy  are  the  only  ways  of  introducing  property.  But  *it  is 
to  be  observed,  that  when  we  make  a  thing  we  do  not  produce  the  ma- 
terials: these  existed  before,  and  all  that  we  do  is  to  give  a  new  shape 
or  form  to  them.  Now  the  materials  out  of  which  a  thing  is  made, 
are  either  our  own  property,  or  they  are  the  property  of  some  other 
person;  or  they  are  the  property  of  no  one,  but  are  in  common  to 
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all.  If,  before  we  made  the  thing,  the  materials  were  our  own,  it 
is  plain  that,  by  making  the  thing,  we  do  not  introduce  any  new  or 
original  claim,  but  only  continue  our  former  claim.  The  materials 
were  our  own  before  the  thing  was  made;  and  nothing  else  is  our 
own  afterwards:  they  are  still  the  same  materials,  but  only  in  a 
different  shape.  If  the  materials  were  the  property  of  some  other  per- 
son, the  maker  of  the  thing  has  naturally  no  claim  to  them,  unless  he 
makes  amends  to  the  owner  of  them,  or  unless  the  owner  voluntarUy 
gives  them  up.  For  it  would  be  an  injury  to  the  owner  of  such  mate- 
rials to  take  away  his  property  without  his  consent.  But  if  the  mate- 
rials were  in  common,  before  the  thing  was  made;  that  is,  if  they  were 
not  the  property  of  any  one,  then  by  making  a  thing  out  of  them,  pro- 
perty is  introduced:  because,  in  this  case,  the  maker  is  the  first  occu- 
pant. As  far,  therefore,  as  specification,  or  the  making  a  thing,  differs 
from  occupancy,  it  does  not  produce  property:  and  whenever  it  does 
produce  property,  it  obtains  this  effect  only  because  it  implies  oc- 
cupancy. 

Acquisitions  are  XII.  When  I  say  that  property  can  be  no  otherwise 
either  original  or  acquired  but  by  division  or  by  occupancy,  I  must  be 
derivatiTe.  understood  to  mean,  that  original  acquisitions  can  be 

made  in  no  other  way.  Our  acquisitions  of  property  are  divided  into 
original  and  derivative.  Original  acquisitions  are  such  as  introduce 
or  begin  property  in  things,  which  were  before  in  common  or  had  no 
owner.  Derivative  acquisitions  are  such  as  convey  the  property  of 
things  from  one  man  to  another:  the  things  which  are  said  to  be  alien- 
ated by  the  old  proprietor,  are  derivatively  acquired  by  the  new  one, 
*  We  may  observe  by  the  way,  that  original  acquisitions  are  made  not 
only  of  such  things  as  never  had  an  owner,  but  of  such  things  likewise 
as  have  had  an  owner,  and  by  the  ceasing  of  his  property  are  become 
common  again.  Derivative  acquisitions  are  but  continuations  of  the 
same  property  in  a  different  person.  When,  therefore,  the  property 
in  a  thing  has  ceased  or  been  interrupted,  the  thing  returns  into  the 
common  stock;  and  whoever  acquires  it  afterwards,  begins  or  introduces 
a  new  property  in  it,  just  as  if  it  had  never  before  been  in  property 
at  all. 

Property  either  XIII.  fProperty  is  of  two  sorts,  either  general  or 
general  or  parti-  particular.  By  general  property  is  ^here  meant  the 
^^^^'  right  which  a  body  of  men  have  to  a  thing,  exclusive 

of  the  rest  of  mankind:  and  by  particular  property  is  meant  the  same 
exclusive  right  in  an  individual.  General  property  is  acquired  by  a 
general  occupancy,  or  by  occupancy  in  the  gross.  A  number  of  men, 
uniting  themselves  into  a  collective  body,  are  seeking  for  a  place  to 
settle  in;  and  finding  a  large  tract  of  land  uninhabited,  they  seize  upon 
it,  and  settle  there.  By  such  an  act  of  occupancy  the  whole  country 
becomes  the  property  of  this  body  of  men.  Though  no  single  pei^on 
in  the  body  has  a  right  to  exclude  any  other  single  person,  in  the  same 
body,  from  the  use  of  any  spot  within  the  whole  tract  of  land  so  seized 
upon;  yet  all  and  each  have  an  exclusive  rieht  to  the  whole,  and  to 
every  part  of  it,  in  respect  of  all  other  individuals,  who  are  not  mem- 
bers of  this  body,  and  in  respect  likewise  of  all  other  collective  bodies 
whatsoever. 
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After  such  a  general  property  has  been  introduced  in  the  whole  tract 
of  land,  where  this  body  of  men  has  settled,  something  farther  is  re- 
quisite to  give  the  individuals,  of  which  the  body  is  composed,  particular 
property  in  the  several  parts  of  this  tract.  This  particular  property  is 
introduced  either  by  express  division  and  assignment,  or  else  by  parti- 
cular occupancy;  that  is,  either  the  body  by  express  agreement  divides 
the  i^hole  country  into  parcels,  and  assigns  to  each  individual  the  par- 
eel,  ^which  is  to  be,  and  which  is  thus  made  his  own;  or  else  the  body 
allows  the  individuals  to  seize  upon  such  spots  or  parcels  of  land  as 
they  like  best,  and  gives  them,  or  rather  allows  them  to  have,  an  exclu- 
sive right  to  these  spots  or  parcels  so  seized  upon. 

XI\ .  ♦Property  in  goods  ma^  cease  two  ways.  It  how  fip  property 
eeases  when  the  owners  relinquish  their  right  without  ceases  by  derelic- 
transferring  it  to  any  one:  and  it  ceases  likewise  when  ^*°"»  op  by  extinc- 
the  owners  are  extinct;  that  is,  when  no  person  is  left  prietow.  *  ^^^ 
who  has  any  right  to  the  goods.  Property  in  goods 
ceases  by  the  owners'  dereliction  of  them:  because,  as  no  one  else  had 
any  exclusive  right  in  them,  upon  his  dereliction  or  quitting  his  claim, 
no  one  at  all  has  any  exclusive  right  in  them;  and  consequently  they 
become  common  to  all  alike.  Property  in  goods  ceases  when  the  own- 
ers of  them  are  extinct;  because  property  and  a  proprietor  are  relative 
terms,  so  that  one  of  them  cannot  subsist  without  the  other:  property 
is  the  exclusive  right  which  a  person  has  to  such  goods  as  are,  upon 
account  of  this  exclusive  right,  called  his  own  or  his  property:  if,  there- 
fore, the  persons  who  had  such  right  cease  to  exist,  the  goods  are  no 
longer  the  property  of  any  one. 

It  is  possible,  however,  that  goods  which  are  relinquished  by  their 
owners,  or  goods  which  cease  to  have  any  particular  owner,  may  not 
so  br  become  common  as  that  any  person  who  pleases,  is  at  liberty  to 
seize  upon  them,  and  by  such  occupancy  to  gain  property  in  them. 
Where  a  body  of  men  have  seized  upon  a  tract  of  land  in  the  gross, 
and  have  by  such  occupancy  acquired  a  general  property  in  it;  if  the 
individuals  of  which  this  body  is  composed,  acquire  private  or  particu- 
lar property  afterwards  in  the  several  parts  of  this  land,  either  by  an 
express  division  and  assignment  made  by  the  collective  body,  or  by 
particular  occupancy  with  the  allowance  and  consent  of  such  body,  then 
upon  the  dereliction  or  failure  of  these  particular  owners,  the  land  re- 
turns into  the  state  in  which  it  was  before  those  individuals  had  acquir- 
ed particular  property  in  it;  that  is,  it  again  becomes  the  general  pro- 
perty of  the  collective  body.  No  person,  therefore,  is  at  liberty  to 
seise  upon  such  parcels  of  land  as  have  thus  ceased  to  be  in  private 
property:  because^  though  they  have  no  particular  owners,  they  have 
still  a  general  owner;  the  collective  body  has  the  same  exclusive  right 
to  them  that  it  had  before  any  of  the  individuals  acquired  private  pro- 
perty in  them. 

This  principle  does  not  naturally  extend  to  moveable  goods.  Though 
Ae  land,  and  such  immoveable  goods  as  adhere  to  it,  or  may  be  con- 
sidered as  parts  of  it,  were  originally  seized  upon  by  the  collective 
body,  an4  are  therefore  matter  of  general  property,  yet  each  individual 
nay  well  be  supposed  to  have  acquired  property  in  many  sorts  of 

•  Grot  Lib.  IL  Cap.  DL.  5  I. 


34  INSTITUTES  OF  B.  I. 

goods  before  he  settled  with  the  collective  body  upon  that  particular 
tract  of  land.  What  plate  or  jewels,  what  money  or  clothes  he  brought 
with  him,  are  his  own;  they  are  not  parts  of  the  land,  and  can  scarce 
be  supposed  to  have  been  acquired  with  it.  If  he  had  catched  and 
tamed  cattle  for  his  use,  his  right  to  his  sheep,  or  horses,  or  oxen,  which 
he  had  so  catched  and  tamed,  is  not  derived  from  the  collective  body; 
these  goods  were  his  own,  not  only  before  he  settled  with  such  body, 
but  perhaps  even  before  he  joined  himself  to  it.  Whep,  therefore, 
such  goods  as  these  are  relinquished  by  their  owners;  or  when  the 
owners  of  them  fail,  if  the  collective  body  of  which  they  were  mem- 
bers, has  any  general  claim  to  the  goods;  that  is,  if  these  goods  become 
the  property  of  such  collective  body,  so  as  not  to  be  free  for  anjr  person 
that  pleases  to  sei^e  upon  them  and  make  them  bis  own;  this  effect  must 
be  produced  either  by  the  consent  of  the  several  owners,  or  else  it 
must  arise  accidentally  from  the  claim  which  the  body  has  to  the  land* 
All  foreigners,  that  is,  all  who  are  not  members  of  this  body,  are  ex- 
eluded  from  seizing  upon  such  moveable  goods  as  have  no  owner,  and ' 
are  found  upon  that  land  in  which  the  body  lias  general  property:  be- 
cause they  have  no  right  to  come  upon  the  land  for  this  or  for  any  other 
purpose  of  their  own  without  leave.  So  again,  when  any  parcel  of 
land  is  returned  to  the  public,  upon  the  failure  or  dereliction  of  the 
private  or  particular  owners,  such  moveable  goods  as  have  likewise  no 
owner,  and  are  found  upon  that  parcel  of  land,  will  become  the  pro- 
perty of  the  public:  because,. as  they  have  property  in  the  land,  no  in- 
dividuals, even  though  they  are  members  of  the  public,  can  claim  to 
come  upon  it  in  order  to  seize  upon  those  goods,  and  by  such  occupancy 
to  make  them  their  own.  But  where  moveable  goods,  having  no  owner, 
are  found  upon  land  which  has  an  owner,  if  the  owner  of  the  land, 
being  likewise  a  member  of  the  collective  body,  may  not  seize  them 
so  as  to  make  them  his  property  by  occupancy,  he  must  be  precluded 
by  some  express  law  of  that  body.  If  this  law  is  considered  merely 
as  a  positive  one,  the  justice  of  it  is  to  be  defended  upon  the  principle 
already  mentioned,  of  its  being  established  by  the  consent  or  a^eemc^t 
of  the  several  individuals:  or  it  may  be  considered  as  declarative,  that 
the  public  grants  out  its  general  property  in  the  land  to  individuals 
with  this  reserve,  that  whatever  moveable  goods,  having  no  owner,  are 
found  upon  it,  they  shall  be  seized  for  the  use  of  the  public,  and  not 
of  the  individuals. 


CHAPTER  IV. 

OF  THE  LIMITATIONS  OP  PROPERTY. 


I.  Property  limited  in  respect  of  continuancej  us€y  or  diepoeal. — IL 
Limitations  arise  from  the  proprietor,  or  from  some  other  person. — 
III.  lAmitations  in  respect  of  cofn^t^avaance. — IV.  Services  or  limtto- 
tions  in  respect  qf  %ise. — Y.  Limitations  in  respect  qf  disposal. 

Property   limited      I.  FuLL  property  in  a  thing  is  a  perpetual  right  to 

l?«!l!5!l*^  ^L^  wse  it  to  any  purpose,  and  to  dispose  of  it  at  pleasure, 
timunce,  use,  or  _^  .  ^  X     f  .  .'      ..         c  zf  '  \.         •  i^x  a 

Property,  in  the  strict  notion  of  it,  is  such  a  right  to  a 
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tiling  as  excludes  all  persons,  except  the  proprietor,  from  all  manner 
of  claim  upon  it.  No  person  therefore  can,  consistently  with  such  a 
right,  take  the  thing  from  him  at  any  time,  or  hinder  him  in  the  free 
use  of  it^  or  prevent  him  from  disposing  of  it  as  he  pleases.  If  any 
other  person  can  claim  either  to  take  the  thing  from  him  at  any  certain 
time,  or  to  hinder  him  at  all  in  the  free  use  of  it,  or  to  prevent  him 
from  disposing  of  it  as  he  pleases,  he  has  not,  in  these  respects,  an  ex- 
eluMTe  right  to  it;  that  is,  his  exclusive  right  or  property  in  the  thing 
is  80  &r  Umited.  These  then  are  the  limitations  to  which  property  is 
subject;  they  are  limitations  in  respect  of  its  continuance,  or  in  respect 
of  die  use  of  what  we  have  property  in,  or  in  respect  of  the  disposal 
of  it. 

n.  A  man's  property  niay  be  limited  in  any  of  these  Limitatiotts  arise 
respects  either  by  his  own  act,  or  by  the  act  of  some  either  from  the 
other  person.  He  limits  it  by  his  own  act,  if  he  con-  ^^^^^^  ^"^^ 
sents  either  expressly  or  tacitly  to  give  any  one,  besides  ^^  °  ^  ^^^ 
himself,  any  claim  upon  what  is  his.  If  this  is  done  by 
express  consent,  we  call  it  a  grant.  If  it  is  ^one  by  tacit  consent,  we 
caU  it  usage  or  custom.  His  property  is  limited  by  the  act  of  anodier, 
though  not  indeed  wholly  without  his  own  consent;  if  he  receives  a 
thing  by  gift  or  by  purchase,  and  the  person  from  whom  he  receives  it 
makes  it  over  to  him  under  limitations.  The  act  of  the  person  who 
makes  the  thing  over  to  him,  is  principally  considered;  because  the 
limitations  are  made  at  the  motion  and  discretion  of  that  person:  but 
yet  his  own  consent  concurs  with  this  act;  for  he  was  at  liberty  to  have 
refused  accepting  the  thing  under  those  limitations,  if  he  had  thought 
proper. 

III.  If  lands  are  granted  to  a  man  for  a  term  of  years.  Limitations  in  re- 
with  full  power,  whilst  that  term  lasts,  to  use  or  to  alien*  »pcct  of  continu- 
ate  them;  he  has  property  in  these  lands,  but  not  full  ^^^' 
property;  he  has  an  exclusive  right  to  use  and  dispose  of  them,  but 
this  right  is  limited  in  respect  of  its  continuance.  If  a  man  grants 
away  the  reversion  of  his  estate,  and  this  grant  is  to  take  place  at  his 
death;  he  limits  his  property,  in  respect  not  only  of  its  disposal  but  of 
its  continuance  too,  by  his  own  act.  Indeed  his  property  might  have 
ceased  at  his  death,  though  he  had  made  no  such  grant;  yet  if  it  had 
not  been  made,  there  are  natural  ways  by  which,  if  he  pleased,  he 
mi^t  have  continued  this  property  in  other  persons,  even  after  his 
death,  to  an  indefinite  time. 

IV.  Limitations  in  respect  of  the  use  of  things,  in  Services  or  limits^ 
which  we  have  property,  are  called  services.  If  the  tions  in  respect  of 
owner  of  a  thing  has  not  the  full  and  free  use  of  it  to  ^^' 

himself;  that  is,  if  any  other  person,  notwithstanding  his  property  in 
it,  can  claim  either  to  use  the  thing,  or  to  hinder  him  from  using  it 
in  what  manner  he  pleases,  the  thing  is  then  said  to  be  charged  with  a 
service  due  to  the  person  who  has  such  a  claim. 

It  may  not,  perhaps,  be  thought  foreign  to  our  present  purpose,  to 
take  notice  of  the  effects  produced  by  some  of  those  services  which 
the  goods  of  one  man  may  owe  to  another.  Services  may  be  divided 
into  two  sorts,  personal  and  real.     ^Indeed  all  services,  when  we  con- 
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aider  them  as  rights,  belong  to  persons:  but  then  some  of  them  belong 
to  a  person  considered  simply,  or  merely  as  a  person;  and  these  are 
what  we  call  personal  services,  to  distinguish  them  from  others  which 
belong  to  a  person  not  considered  simply,  or  merely  as  a  person,  but  as 
a  person  possessed  of  some  particular  thing.  This  latter  sort,  though 
they  belong  to  a  person,  as  well ,  as  the  former,  yet  because  they  do 
rem  aequi^  follow  the  possession  of  a  thing,  are  called  real  services. 

*The  principal  personal  service  is  usufruct,  or  use  and  profits,  which 
is  a  right  to  use  the  property  of  another  and  to  enjoy  the  advantages 
arising  from  it,  without  impairing  the  substance  of  the  thing  so  used 
and  enjoyed.     The  fruits  or  advantages  of  a  thing,  which  is  a  man's 
own,  naturally  belong  to  the  owner  of  it:  he  may  therefore,  if  he 
pleases,  grant  them  away,  provided  they  can  be  separated  from  the 
thin^  itself;  and  yet  still  retain  a  right  to  the  disposal  of  the  thing; 
that  IS,  to  the  disposal  of  the  substance  of  it,  which  is  all  that,  after 
such  a  grant,  belongs  to  him.     But  it  is  to  be  observed,  that  this  limi- 
tation of  property,  which  is  called  usufruct,  can  take  place  only  in 
such  goods  as  can  be  used  without  beine  consumed;  such  as  lands, 
houses,  slaves,  horses,  books,  &c.     For  in  uings  which  are  necessarily 
consumed  in  the  using,  the  substance  and  the  use,  or  the  property  and 
usufruct,  if  we  may  so  call  it,  are  inseparable  from  one  another.  There 
seems,  however,  to  be  something  like  a  right  of  use  and  profits  differ- 
ent from  property  in  these  things,  which  shows  itself  whenever  they 
are  lent.     If,  when  wine,  or  grain,  or  money  are  lent,  the  full  property 
in  them  was  transferred  by  the  lender  to  the  borrower,  a  loan  of  such 
things  as  these  would  not  differ  from  a  gift.     And  yet,  in  the  mean 
time,  if  the  borrower  had  no  sort  of  property  in  the  substance  of  the 
thing  made  over  to  him,  he  could  not  use  what  he  has  borrowed;  be- 
cause the  use  and  substance  are  so  united  to  one  another,  that  no  use 
can  be  had  of  such  things  without  breaking  into  the  substance  itself. 
Under  the  article  of  contracts  this  matter  will  be  fully  explained.     At 
present  it  will  be  sufficient  to  observe,  that  where  things,  which  cannot 
oe  used  without  being  consumed,  are  lent,  the  borrower  has  a  property 
in  the  things  ipade  over  to  him  by  the  lender:  but  then  this  property 
is  not  full  and  absolute:  it  is  limited  in  respect  of  time.     His  property 
continues  only  during  the  lender's  pleasure,  if  no  particular  time  of 
payment  has  been  fixed:  but  if  there  is  a  fixed  time  for  payment,  then 
the  property  continues  till  that  time  comes.     The  other  sorts  of  per- 
sond  services,  such  as  bare  use,  dwelling,  work  of  slaves,  as  the  Roman 
law  explains  them,  are  only  more  restrained  instances  of  usufruct: 
and  any  of  these  are  limitations  in  respect  of  use  upon  the  property  of 
him  whose  goods  owe  such  services:  tie  cannot  have  the  full  and  free 
use  of  them,  where  others  have  any  claims  of  this  sort  upon  them,. 

Real  services  due  to  any  person  upon  account  of  some  estate  which 
belongs  to  him,  are  certain  advantages  which  the  estate  of  another  owes 
to  his:  and  the  other,  whose  estate  owes  such  service,  is  limited  as  to 
his  property  in  respect  of  the  use  of  it.  For  if  any  person,  besides 
himself,  may  lawfully  claim  to  use  what  belongs  to  him,  or  if  he  may 
be  lawfully  hindered  by  any  other  person  in  using  it  himself,  he  can- 
not, in  either  case,  be  supposed  to  have  the  full  and  free  use  of  it 
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These  seirices  are  divided  into  services  of  city  estates,  and  services  of 
country  estates:  But  under  the  notion  of  city  estates,  the  Roman  law 
includes  not  only  such  as  are  actually  in  a  city,  but  likewise  all  build- 
ingSy  wherever  they  are  situated,  which  are  intended  for  the  habitation 
of  mankind,  or  for  the  exercise  of  commerce.  Such  are  the  services 
of  bearing  a  burden,  where  my  neighbour  haB  a  right  of  letting  his 
house  rest  upon  my  wall,  or  my  pillar:  the  service  of  receiving  drop- 
ping crater,  where  he  has  a  right  of  conveying  water  through  spouts 
or  gutters,  into  my  yard:  the  service  of  not  receiving  dropping  water, 
where  he  has  a  right  to  hinder  me  from. turning  such  spouts  or  gutters 
into  Ims  yard:  the  service  of  jutting  or  shooting  out,  where  he  has  a 
right  to  extend  his  buildings  in  such  a  manner  as  to  hang  over  my 
ground:  the  service  of  not  raising  a  building  higher,  where  he,  for  the 

Cofit  or  convenience  of  his  house,  has  a  claim  upon  me  not  to  build 
yond  a  fixed  height:  the  service  of  lights,  where  I  am  obliged  to 
admit  his  making  windows  into  my  yard  or  garden:  the  service  of  not 
hindering  lights,  when  I  can  raise  no  building  upon  my  own  ground, 
so  «8  to  obscure  his  windows:  the  service  of  prospect,  where  I  am 
bound  to  let  my  neighbour  look  freely  into  my  estate:  tfie  service  of 
reeeiving  a  water  course,  where  I  am  bound  to  grant  a  passage  to  water- 
pipes  through  my  house  for  the  benefit  of  his:  the  service  of  sinks, 
where  I  am  bound  for  the  convenience  of  my  neighbour's  house  to  suffer 
his  sink  to  pass  through  my  erounds.  Instances  of  services  due  from 
estates  in  the  country,  are  pam-way,  drift- way,  and  road.  A  path- way 
is  a  right  which  my  neighbour  has  of  walkine  through  my  grounds, 
upon  account  of  some  particular  estate  which  he  is  possessed  of,  and 
with  which  this  right  is  connected.  Drift-way  is  a  like  right,  not  only 
of  walking,  but  lucewise  of  driving  his  cattle  or  carriages  through 
fliem.  And  a  road  is  a  right  of  passing,  going,  walking,  driving,  car- 
rying, or  drawing  through  them,  either  to  a  town,  or  to  some  highway, 
or  to  a  ferry,  or  to  a  bridge,  or  to  some  estate  of  his  own.  In  these, 
and  many  more  instances  of- the  like  sort,  the  use  of  my  property  is 
limited:  I  cannot  do  what  I  will  with  a  thing  which  belongs  to  me;  be- 
cause some  other  person  has  a  claim  upon  me  to  submit  to  an  inconve- 
nience, or  not  to  reap  an  advantage;  which,  if  there  had  been  no  such 
claim,  I  should  not  have  submitted  to,  or  should  have  reaped. 

v.  Though  a  man  cannot  be  understood  to  have  any  Limitation  in  re* 
property  in  a  thing,  when  another  person  has  a  lull  right  "P^c*  of  dispoiaL 
to  msfose  ot  it,  yet  property  may  be  conceived  to  continue,  where  the 
proprietor  has  not  a  right  to  dispose  of  the  thing  as  he  pleases.  This 
seems  to  be  the  case  of  an  estate  which  is  held  in  trust  For  though 
there  is  commonly  another  limitation  of  such  estates  in  respect  of  tne 
use,  by  which  limitation  the  trustee  is  obliged  to  dispose  of  the  profits 
arising  fr^om  them  to  certain  purposes;  yet  are  they  attended,  too,  with 
a  limitation  in  respect  of  the  disposal  of  them,  where  the  trustee  is  no 
iDore  at  liberty  to  dispose  of  the  estate  itself,  at  his  own  discretion,  than 
be  is  to  dispose  of  the  use  and  profits  of  it.  In  the  case  of  pledges,  the 
property  of  the  person,  whose  goods  are  pledged,  is  limited  as  to  the 
disposal  of  such  goods.  Pledges  are  such  goods  as  the  debtor  puts  into 
die  hands  of  Uie  creditor,  or  assigns  over  to  him  as  a  security,  that  upon 
fulure  of  payment,  the  creditor  shall  have  property  in  the  diing  pledg- 
ed.   If  moveable  goods  are  pledged,  they  are  called  pawns;  if  im- 
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moveable  ones^  thej  are  called  mortgages.  In  both  eases  the  -owners' 
property  is  limited  in  respect  of  the  disposal  of  the  things  till  the  debt 
is  paid;  because  the  creditors'  right  of  security  would  be  broken  in 
upon^  if  the  debtor  was  to  dispose  of  it. 


CHAPTER  V. 

OF  OTTR  COMMON  RIGHT  TO  THINGS. 

L  WluU  things  are  sHU  in  common. — ^11.  The  ocean  %$  not  in  property.-^ 
III.  Some  waters  admit  of  property. — IV .  WUd  beasts^  birdSy  and 
fishes  are  in  common  until  taken.— -Y.  The  right  to  take  unldbeasUy 
Sfc.  may  he  restrained  as  to  its  exercise. — YI.  Right  qf  eoctreme  iie- 
cessity  sets  aside  property. — V II.  This  right  is  wbject  to  three  Ikni' 
iations. — VIII.  Right  qf  harmless  profit^  on  what  founded. — ^IX. 
This  right  is  precarious  in  its  exercise. 

What  things  are  I.  *Ali.  things  may  be  divided  into  such  as  are  in 
atill  in  common,  common,  and  such  as  are  in  property.  Such  things  arc 
still  in  common,  as  either  from  their  own  nature  never  could  be  appro- 
priated, or  though  in  their  own  nature  they  might  be  appropriated,  yet 
in  fact  never  have  been.  We  will  consider  the  rights  which  belong 
to  all  mankind,  in  common,  in  respect  of  things  of  each  sort* 
The  ocean  is  not  II.  fThe  ocean,  either  as  to  the  whole,  or  as  to  the 
ia  property.  principal  parts  of  it,  does  not  admit  of  property,  but 

remains  still  in  common  to  all  mankind,  notwithstanding  the  introduc- 
tion of  property  in  other  things.  The  first  reason  that  we  urge  in 
proof  of  this,  is  only  a  moral  or  probable  one.  It  is  not  likely  that 
mankind  should  ever  think  of  gaining  an  exclusive  right  to  the  ocean; 
because  there  was  no  reason  for  it;  no  cause  or  motive  which  might 
induce  them  to  it.  And  though,  where  an  act  appears  evidently  to 
have  been  done,  we  could  never  disprove  the  existence  of  it  by  alleg- 
ing  that  there  was  no  reason  for  doing  it;  yet,  where  it  is  doubtful 
whether  an  act  has  been  done  or  not,  the  conclusion  is  probable  that  it 
never  has  been  done,  provided  no  reason  can  be  found  why  it  should, 
f  Now  the  general  reason  for  appropriating  other  things  is,  that  the  same 
thing  would  not  answer  the  purposes  of  all  the  joint  commoners  who 
might  have  occasion  to  make  use  of  it  at  one  and  the  same  time.  But 
the  ocean,  whilst  it  continues  in  common,  is  not  liable  to  this  inconve- 
nience: it  is  large  enough  to  answer  the  occasions  of  all  mankind,  either 
to  sail  upon,  or  to  fish  in,  or  to  fetch  water  from.  We  therefore  con- 
clude, that  it  was  never  in  the  intention  of  mankind  to  appropriate  it, 
or  to  acquire  an  exclusive  right  in  it;  because  the  generid  reason  for 
acquiring  such  a  right  in  other  things,  could,  in  respect  of  the  ocean, 
have  no  weight  with  them. 

•  Grot  lib.  U.  Cap.  II.  41-  t  <^f^- 1^^  ^  ^l*  ^  See  Chap.  HI.  S  V. 
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We  may  say  the  same  of  large  banks  of  sand,  which  are  sufficient 
to  supply  all  men.  who  want  touse  the  sand,  either  for  ballast,  or  for 
any  other  purpose.  The  same  reasoning  is  likewise  applicable  to  the 
air,  as  far  as  any  use  can  be  made  of  it,  without  making  use  at  the 
same  time  of  the  soil  or  the  water. 

But  besides  this  moral  reason,  arising  from  the  want  of  intention  in 
mankind  to  acquire  ah  exclusive  right  in  the  ocean,  there  is  a  natural 
one,  which  shows  that  no  such  right  ever  could  be  acquired.  *Occu- 
paney  cannot  proceed  so  as  to  give  property,  unless  in  such  things  aa 
are  certain  and  determinate.  The  soil  or  land,  though  the  parts  of  it 
are  in  continuity  or  join  to  one  another,  is  distinguished  into  parcels 
by  hills  or  mountains,  by  brooks  or  rivers:  and  where  these  natural 
boundaries  are  wanting,  parcels  of  it  may  be  distinctly  set  out  by  fences, 
or  plantations,  or  other  artificial  land-marks.  But  the  surfaces  of  fluids 
are,  in  their  own  nature,  so  smooth  and  yielding,  as  not  to  admit  of 
being  distinguished  into  parcels  by  any  such  natural  or  artificial  boun- 
daries. If  tfiey  are  thus  set  out  at  all,  it  must  be  by  the  banks  or 
shores  in  which  they  are  contai'ned.  Now  the  ocean  is  not  contained 
within  banks  or  shores:  for  it  rather  encompasses  the  land,  the  conti- 
nent, as  well  as  what  are  commonly  called  islands,  than  is  encompassed 
by  it  The  natural  uncertainty,  therefore,  of  the  thing,  both  as  to  the 
whole  of  it,  and  as  to  its  principal  parts,  renders  it  incapable  of  being 
appropriated  by  occupancy.  Mariners,  indeed,  and  geographers  divide 
and  set  it  out  by  the  artificial  measure  of  degrees  in  latitude  and  longi- 
tude. But  as  these  are  not  lasting  and  visible  limits,  they  cannot  so 
distinguish  the  ocean  into  parcels,  as  that  one  part  of  mankind  should 
be  able  to  find  out  what  another  part  design  to  make  their  own,  without 
express  information;  and  consequently  they  cannot  make  the  ocean 
capable  of  being  appropriated,  unless  all  the  parties  were  to  meet  and 
enter  into  an  express  agreement  about  settling  the  limits  of  each  other's 
property.  Such  an  agreement  as  this  is  what  we  call  division.  But  if 
property  in  the  ocean  cannot  be  introduced  any  other  way  than  by  di- 
vision, no  property  can  be  introduced  in  it  at  present,  fas  has  been 
shown  already.  And  formerly,  whilst  mankind  were  few,  and  lived 
near  together,  so  that  they  could  readily  meet,  the  ocean,  or  however 
fiff  the  greatest  part  of  it,  was  unknown  to  them,  and  consequently 
could  not,  at  that  time,  be  measured,  divided  and  assigned.  Since, 
therefore,  property  in  the  ocean  could  not  be  introduced  either  by  oc- 
cupancy or  by  division,  the  necessary  consequence  is,  that  it  is  not 
capable  of  being  appropriated  at  all. 

lIL  The  case  of  jirivers,  bays,  streights,  pools,  or  Some  waters  ad- 
lakes,  is  different  from  that  of  the  ocean.  For  though,  "»*  of  prop^y. 
as  fluid  bodies,  thety  are  not  set  out  into  certain  and  determinate  par- 
eels,  by  any  marks  or  limits  upon  their  surface,  yet,  as  they  are  con- 
tained within  banks  or  shores,  which  are  near  to  one  another,  they  are 
by  this  means  made  certain  and  determinate  enough  to  admit  of  pro- 
perty by  occupancy. 

IV.  §Many  thines,  which  in  their  own  nature  admit  y^^  beasts,  biids 
of  occupancy,  so  mat  an  excl\isive  right  to  them  may  and  fishes,  are  in 
be  acquired,  have  yet  in  feet  never  been  appropriated;  oommon  till  taken. 

*  See  Cbap.  m.  ^  VUI.  t^^^  ^^P-  I^*  ^  I^* 
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because  no  one  has  seized  upon  them  for  this  purpose.  Of  this  sort 
are  wild  beasts,  birds  and  fishes,  which  have  never  been  caught;  or, 
after  they  are  caught,  have  escaped  from  us;  islands,  which  are  unin- 
habited, or  such  tracts  of  land,  either  in  islands  or  on  the  continent,  as 
no  person  has  yet  settled  upon. 

As  to  wild  beasts,  birds  or  fishes,  since  they  are  part  of  the  common 
stock,  any  person  may  of  common  right  take  them  for  his  own  use  or 
diversion;  and  occupancy  without  interruption  will  give  him  property 
in  them.  But  then  this  property  is  very  precarious;  because  it  con- 
tinues no  longer  than  possession.  Whenever  such  animals  have  made 
their  escape,  the  natural  presumption,  upon  account  of  their  wildness, 
is,  that  they  can  be  recovered  no  more:  and  consequently  their  former 
owner  must,  in  all  reason,  be  understood  to  give  them  up  or  relinquish 
them.  This  property,  however,  as  precarious  as  it  is,  seems  to  be  more 
than  the  mere  exercise  of  a  common  right  to  take  and  to  use  them: 
because,  if  he,  who  takes  them,  can  make  them  tame,  so  that  by  loss 
of  possession  he  does  not  lose  all  prospect  of  recovering  them,  his  pro- 
perty in  them  will  be  fixed,  even  after  they  have  escaped  from  him; 
and  he  may  claim  them  wherever  he  finds  them.  And  it  farther  ap- 
pears that  the  right  to  such  animals,  when  they  are  taken,  is  more  than 
a  common  right  to  part  of  a  joint  stock;  because  no  reason  can  be  given^ 
in  the  nature  of  the  thing  itself,  why  any  person  may  not  take  more 
such  animals  than  he  wants  for  his  own  use:  and  as  long  as  he  can 
keep  possession,  what  he  has  so  taken  are  his  own  to  dispose  of  in  any 
manner  that  he  pleases.  His  right,  therefore,  whilst  possession  con- 
tinues, is  not  merely  a  right  to  use,  but  an  exclusive  right  of  pro- 
perty. 

The  right  to  take      ^*  But  though  no  reason,  in  the  nature  of  the  thing, 
wild   beasts,  &c.  can  be  given  why  any  person  may  not  lawfully  take  as 

™*to^>s'^*^"*^  many  of  these  wild  animals  as  he  will,  yet  his  right  of 
as      1    exercise,  ^jj^jjg  ^jj^^  ^^  ^jj  j^  limited,  by  a  reason  drawn  from 

the  consideration,  that  other  men  have  property  in  such  things  as  he 
must  make  use  of,  in  order  to  take  them.  No  man  can  hunt,  or  fish,  or 
fowl,  without  using  the  soil  or  the  water.  If,  therefore,  others  have  an 
exclusive  right  to  the  soil  or  the  water,  which  he  has  occasion  to  make 
use  of  in  following  these  diversions;  as  he  cannot  claim  to  use  their 
property,  he  cannot  justly  claim  the  liberty  of  hunting,  or  fishing,  or 
fowling  on  such  lands  or  such  rivers  as  belong  to  them.  It  may,  per^ 
haps,  be  asked  how  he  can  justly  be  hindered  from  exercising  a  right 
which  he  enjoys  by  the  law  of  nature,  a  right  of  taking  and  usin^,  or 
even  of  appropriating  such  animals  as  do  not  belong  to  any  one;  since 
such  a  hindrance  or  interruption  seems  inconsistent  with  the  law  of 
nature?  But  to  this  we  reply,  that  fishing,  hunting,  or  fowling,  are 
originally  matter  of  natural  right;  not  because  the  law  of  nature  com- 
mands them,  but  because  it  does  not  forbid  them.  Now  though  no  act 
of  man  can  take  away  the  liberty  of  doing  what  the  law  of  nature  com- 
mands, yet  there  is  nothing  that  can  prevent  such  act  from  taking  away 
the  liberty  of  doing  what  uie  law  has  left  indifferent;  provided  £e  par- 
ties, to  whom  such  liberty  belongs,  eive  their  consent  to  it.  This,  in 
respect  of  hunting,  fishing,  or  fowhng,  though  it  was  not  done  ex- 
pressly, was  done  tacitly,  and  of  necessary  consequence,  by  the  intro- 
duction of  property  in  the  soil  or  the  water.     For  it  is  unintelligible 
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to  suppose  that  one  man  has  an  exclusive  right  in  the  soil  or  the  water, 
and  jet  that  another  may  use  them,  if  he  pleases,  to  these  purposes. 
To  give  any  other  petson  besides  the  proprietor  such  a  claim  after  pro- 
perty is  introduced,  some  reserve  must  be  shown,  and  an  express  re- 
serve too,  of  this  liberty:  for,  otherwise,  the  common  or  general  liberty 
of  using  the  soil  or  the  water  for  the  purposes  of  hunting,  fishing,  or 
fowling,  is  as  effectually  given  up  by  die  introduction  of  property,  as 
the  general  liberty  of  using  them  to  any  other  purpose  whatsoever. 

y  I.  *It  may  seem  strange,  that  we  should  inquire  Right  of  extreme 
whether  all  mankind  can,  in  any  circumstances,  or  in  necessity  lets  wide 
any  instances,  claim  of  common  right  to  make  use  of  V^P^^- 
such  things  as  are  appropriated  to  particular  persons.  For,  since  pro- 
perty is  an  exclusive  right  to  the  things  appropriated,  it  seems  to  have 
wholly  superseded  these  common  claims  of  mankind.  We  shall,  how- 
ever, find  upon  inquiry,  that  the  &ct  is  otherwise,  and  that  in  some 
circumstances  our  common  right  to  the  use  of  things  remains,  even 
after  those  things  have  been  appropriated  and  have  their  distinct  and 
respective  owners. 

Grotius  maintains,  that  there  are  two  instances  of  such  a  common 
claim:  the  first  he  calls  the  right  of  extreme  necessity;  the  latter  the 
right  of  harmless  profit.  In  support  of  the  risht  of  extreme  necessity 
we  may  urge  with  him,  that  when  mankind  &st  agreed  to  divide  the 
common  stock  amongst  them;  or  when,  afterwards,  they  suffered  any 
one  to  acquire  property  by  occupancy;  if  they  had  been  asked  whether 
they  consented  so  effectually  to  exclude  themselves  from  what  they 
agreed  to  appropriate,  as  never  to  claim  any  use  of  it,  even  though  it 
should  be  absolutely  necessary  to  their  own  preservation.^  It  is  most 
likely  they  would  have  answered,  that  they  intended  no  such  thipg, 
but  agreed  to  the  introduction  of  property  for  the  convenience  of  all, 
and  not  for  the  destruction  of  any.  And  since  the  claim,  which  the 
proprietor  of  a  thing  has  to  it,  depends  upon  the  consent  of  mankind, 
this  claim  must  be  subject  to  all  the  limitations  which  they  designed  to 
lay  it  under,  and  can  extend  no  farther  than  they  designed  it  should 
extend. 

We  may  urge  in  support  of  the  same  right  of  extreme  necessity,  that 
no  compact,  either  express  or  tacit,  could  so  introduce  property  as  to 
be  Unding  without  such  a  limitation.  For,  since  the  right  which  a 
man  has  to  his  life  is  unalienable,  (as  will  appear  hereafter,)  he  cannot 
alienate  the  natural  right  which  he  has  to  the  necessary  means  of  his 
own  preservation.  Htowever,  therefore,  mankind  may  have  consented 
that  particular  things  should  be  possessed  in  property  by  particular 
persons,  yet  in  whatever  respect  such  things  become  absolutely  neces- 
sary for  die  preservation  of  individuals,  they  still  continue  in  common. 
So  that  extreme  necessity  sets  property  aside,  or  makes  it  lawful  for 
persons,  who  labour  under  such  necessity,  to  use  those  things  in  which 
others  have  property,  as  if  the  things  were  still  in  common.  Thus, 
where  ia  man  must  have  starved  otherwise,  it  is  naturally  no  theft  if  he 
takes  victuals  which  is  not  his  own:  because,  though  the  owner  of 
what  is  so  taken  has,  in  respect  of  all  other  men,  an  exclusive  right  to 
it,  he  has  no  such  right  in  respect  of  the  necessitous  person.    You  may 

*  Grotiu%  Lib.  IT.  Cap.  KI.  §  VI. 
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say,  indeed,  that  it  is  not  the  property  of  the  poor  man  who  takes  it; 
which  we  readily  allow.  But  then  we  contend,  that,  in  respect  of  him, 
it  is  not  the  property  of  the  person  from  whom  he  takes  it.  If  it  was, 
you  might  easily  prove  this  act  to  he  theft,  unless  the  owner  consented 
to  his  taking  it:  because  theft  consists  in  taking  away  the  property  of 
another  without  his  consent.  But  you  should  observe,  that  where 
there  is  no  property  there  can  be  no  theft.  And  if,  in  order  to  prove 
the  poor  man's  act  to  be  theft,  you  will  assume  that  the  person  from 
whom  the  thing  is  taken  has  property  in  it,  you  either  take  the  matter 
in  question  for  granted,  or  else  you  are  guilty  of  a  fallacy.  If,  when 
you  assume  that  the  person  from  whom  the  thing  is  taken  has  property 
in  it,  you  mean  that  he  has  property  in  respect  of  the  poor  man;  or 
that,  as  the  owner  has  a  right  to  exclude  all  others  from  the  use  of  the 
thing,  so  he  has  likewise  the  same  right  to  exclude  him,  you  take  the 
matter  in  question  for  granted.  But  if,  when  you  assume  this  in  ge- 
neral5  you  mean  only  that  he  has  property  in  respect  of  all  others,  you 
are  guilty  of  a  fallacy;  you  have  more  in  your  conclusion  than  is  con- 
tained in  your  premises:  you  assume  only  that  he  has  property  in  re- 
spect of  some,  and  conclude  as  if  he  had  property  in  respect  of  all. 

To  this  head  we  may  likewise  refer  the  right  which  wjb  have  in  case 
of  fire,  to  pull  down  our  neighbour's  house  in  order  to  preserve  our 
own;  the  right  which  we  have  to  cut  the  nets  or  cables  of  another  man, 
where  our  own  boat  is  entangled  with  them,  and  must  otherwise  sink; 
the  obligation  on  ship-board,  which  each  person  is  under,  in  a  scarcity 
of  provisions,  to  bring  out  his  own  stock  and  to  leave  it  in  common: 
the  right  which,  in  a  storm,  all  who  are  on  board  have  to  demand  that 
each  person  shall  throw  so  many  of  his  goods  into  the  sea,  as  would 
overburden  the  ship;  and,  lastly,  the  right  which  a  nation  at  war  has 
to  seize  upon  and  garrison  a  place  of  strength,  in  a  neutral  country, 
when  it  is  morally  certain  that  the  enemy  would  otherwise  get  posses- 
sion of  it,  and  by  that  means  be  enabled  to  do  them  irreparable  damage. 
For  though,  in  some  of  these  instances,  the  preservation  of  life  may 
seem  not  to  be  immediately  concerned;  yet,  at  least,  the  reason  upon 
which  Grotius  supports  the  right  of  extreme  necessity,  is  applicable  to 
all  of  them.  It  is  not  probable  that  mankind,  when  they  consented  to 
introduce  property,  should  design  to  extend  that  claim  to  cases  wherein 
such  an  exclusive  right  would  force  them  to  suffer  what  is  beyond  the 
ordinary  patience  of  human  nature. 

The  ri^ht  of  ex-  VII.  •This  right  of  extreme  necessity  is  subject  to 
treme  necessity  is  such  restrictions  as  wiU  keep  it  from  being  abused,  and 
^^ti  *°  *^**  ^^^  being  made  a  pretence  to  encroach  upon  the  pro- 
perty of  others,  where  we  have  no  claim.  The  re- 
strictions are  these  three,  which  follow: 

First,  all  other  methods  are  to  be  tried  as  far  as  the  necessity  will 
allow  of;  such  as  a  request  to  the  owner  or  an  application  to  the  magis- 
trate, before  we  make  use  of  such  things  as  are  the  property  of  another. 
The  reason  of  this  restriction  is  evident.  No  necessity  can  be  called 
extreme,  or  in  effect  there  is  no  necessity  at  all,  where  our  occasions 
or  calls  may  be  answered  by  the  use  of  such  means  as  are  in  our  power. 
Indeed  in  our  own  country,  where  the  civil  laws  have  provided  for  the 

•  Grotius»  Lib.  U.  Cap.  in.  §  VII,  Vin,  IX. 
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poor,  there  can  be  no  necessity  which  the  rigour  of  the  law  will  allow 
to  be  a  sufficient  ground  for  taking  and  using  such  food  or  such  cloth- 
ing as  are  the  property  of  other  persons:  because,  as  the  law  has  made 
a  provision  for  the  supply  of  such  wants,  it  cannot  suppose  them  ever 
to  happen.  And  yet  if,  in  the  execution  pf  the  law,  it  should  appear, 
thai,  notwithstanding  the  legal  provisions  to  the  contrary,  in  some  par- 
ticular instance  such  an  extreme  case  has  happened,  the  magistrate 
would  be  wanting  in  natural  equity  if  he  did  not  mitigate  the  rigour  of 
the.law  against  theft,  as  far  as  he  is  able. 

A  second  restriction  of  this  right  of  extreme  necessity  is,  that  it  fails 
when  the  proprietor  is  under  as  great  necessity  as  the  other  claimant. 
For,  where  the  necessity  is  equal  on  both  sides,  the  claim  of  the  pos- 
sesses is  the  better  of  the  two:  because  the  effect  of  necessity  is  only 
lo  overrule  the  right  of  property,  and  to  make  the  thing  in  question 
common  to  the  parties  concerned.  But  in  the  exercise  of  our  right 
over  such  things  as  are  in  common,  where  the  parties  equally  want  to 
use  them,  the  nrst  occupant  has  the  best  right  to  use  them  first:  and  in 
the  case  now  before  us,  the  possessor  stands  in  the  place  of  the  first 
occupant 

A  third  restriction  is,  that  where  we  have  taken  things  which  were 
not  our  own,  and  have  used  them  in  virtue  of  this  right  of  extreme  ne- 
cessity, we  are  obliged,  if  it  ever  is  in  our  power,  to  make  amends  to 
the  owners  of  them.  This  restriction  seems  to  be  so  inconsistent  with 
the  right  for  which  we  have  been  contending,  that  some  have  imagined 
we  must  either  give  up  the  restriction,  or  give  up  the  right.  If  I  have 
a  right  to  use  the  goods  which  my  necessity  calls  for,  where  can  be  the 
obligation  to  restitution?  since  all  obligations  of  this  sort  imply  that  I 
have  injured  another  by  taking  from  him  what  I  had  no  right  to.  Upon 
supposition  therefore  of  a  right  to  use  such  goods,  there  can  be  no  ob- 
ligation to  make  amends  for  it.  Or  if,  on  the  other  hand,  we  will  con- 
tend that  there  is  an  obligation  to  make  restitution,  we  must  allow  that 
the  person  in  necessity  had  no  right  to  take  and  to  use  the  goods  which 
he  stood  in  need  of.  But  to  this  we  may  answer,  that  a  right  to  take 
and  to  use  such  goods  as  we  cannot  do  without,  and  an  obligation  to 
make  restitution  for  the  exercise  of  that  right,  are  indeed  so  inconsis- 
tent with  one  another,  that  they  cannot  possibly  subsist  at  one  and  the 
same  time.  So  long  as  my  right,  subsists,  I  can  be  under  no  obligation 
to  make  restitution  upon  account  of  my  exercising  that  right.  But 
then  they  are  not  so  inconsistent  as  to  prevent  them  from  subsisting  at 
different  times.  My  right  subsists  as  long  as  the  necessity  continues, 
which  is  the  foundation  of  that  right;  and  so  long  there  is  no  obligation 
to  make  restitution.  But  as  soon  as  my  necessity  ceases,  the  founda- 
tion of  my  right  is  taken  away,  and  consequently  my  right  ceases  with 
it  And  it  is  then,  and  not  till  then,  that  the  obligation  to  restitution 
becins. 

VIIL  *The  right  of  harmless  profit  is  the  right  of  Right  of  hanniew 
using  another  man's  property  for  our  benefit,  where  the  P«>fi^    ^^   ^*^ 
owner  suffers  no  harm  by  our  use  of  it.     This  right   ^'*^^* 
may  be  easily  made  out  in  theory;  but  when  we  come  to  the  exercise 
of  it,  we  shall  find  it  so  precarious  as  to  be  in  effect  no  right  at  all.    To 

*  Grot  Lib.  II.  Cap.  UI.  §  XI,  &c. 
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support  tbiB  right,  we  must  look  back  to  the  general  reason  fur  intro- 
ducing property,  which  was  die  impossibility  that  the  same  thing  should 
at  one  and  the  same  time,  answer  tne  uses  which  all  or  many  might 
have  for  it.  Now  the  claim  of  property,  or  the  exclusive  right  to  a 
thing  extends  no  farther  than  the  intention  of  mankind  extended  when 
they  introduced  it:  and  their  intention  cannot  be  understood  to  have 
extended  any  farther  than  the  motive  or  reason  which  engaged  them  to 
introduce  it.  -Therefore  one  man's  property  in  a  thing  does  not  exclude 
another's  right  of  harmless  profit;  because  this  right  twes  place  in  those 
instances  only  where  the  owner  suffers  no  harm;  that  is,  in  those  in- 
stances only  where  the  thing  will  answer  all  the  purposes  of  the  pro* 
prietor,  notwithstanding  the  use  which  the  other  makes  of  it. 
Such  ri^ht  is  pre-  IX.  Sut  this  claim,  as  well  as  it  may  seem  to  be  es^ 
ctrioui  in  its  exer-  tablished  in  theory,  will  be  found,  as  to  the  exercise  of 
^"^'  it,  to  depend  upon  the  will  and  consent  of  those  who 

have  property  in  the  goods  that  we  have  occasion  to  make  use  of  for 
our  own  benefit.  No  right  of  this  sort  can  be  pretended,  unless  where 
our  use  of  what  is  another  man's  property  will  do  him  no  harm.  But 
the  proprietor  himself  must  determine  how  far  such  use  of  his  goods 
will  be  harmless;  because  his  right  in  the  goods  would  have  no  effect, 
or  would  be  no  right,  if  he  could  not  exclude  us  from  umg  them  when- 
ever we  pretend  that  he  will  receive  no  damage  fi*om  such  use.  If 
therefore  he  is  to  determine  how  far  he  is  likely  .to  suffer  any  harm  by 
the  exercise  of  our  right,  before  we  can  claim  to  exercise  it,  we  cannot 
make  use  of  his  goods  in  virtue  of  such  right,  till  we  have  his  consent. 
This  is  plainly  in  effect  no  better  than  no  right  at  all;  because  where 
there  is  no  pretence  of  a  right  to  use  the  eoods  of  another  man,  we  may 
in  any  instance  lawfully  use  them  if  he  gives  his  consent. 

We  may  be  farther  informed  about  die  precarious  nature  of  this  rights 
as  to  die  exercise  of  it,  if  we  go  on  to  examine  some  of  the  principal  in* 
stances  of  it,  which  Grotiud  has  mentioned. .  Those,  says  he,  who  have 
occasion  for  a  passage  over  our  land,  or  upon  our  rivers,  either  to  seek 
a  new  settlement,  when  they  are  driven  from  their  own  country,  or  to 
carry  on  any  commerce,  or  to  recover  by  a  just  war  what  has  been  tft- 
ken  from  them,  or  for  any  other  lawful  purpose,  have  a  claim  to  such 
passage.  Let  us  see,  therefore,  how  br  such  a  demand  can  be  jusdy 
supported  against  the  proprietor.  A  nation  which  has  jurisdiction  over 
the  soil  or  water,  or  miich  has  property  in  them,  might  object  in  parti* 
cular  to  the  passage  of  an  army,  that  they  are  afraid  of  suffering  some 
irreparable  damage,  if  they  were  to  allow  such  a  number  of  armed  men 
to  come  amongst  mem.  •  To  this  difficulty  Grotius  replies  diat  your  fears 
cannot  take  away  my  right  But  it  is  to  observed,  that  though  such  a 
general  answer  might  be  sufficient  in  other  cases,  yet  it  cannot  remove 
the  objection  which  is  urged  in  the  present  case;  because  no  use  of  my 
property  can  be  called  harmless  to  me  if  it  exposes  me  to  such  losses, 
as  I  should  have  been  in  no  danger  of  suffering  without  such  use.  It 
may  be  true  that  my  fears  cannot  take  away  your  right,  but  then  it  can* 
not  be  true  without  an  exception  of  those  cases  in  which  the  very  being 
of  your  right  depends,  as  this  of  harmless  profit  does  upon  my  security* 
Perhaps,  indeed,  even  in  this  sort  ot  right,  it  might  be  more  proper  to 
sav  that  my  fears  prevent  your  right,  than  that  they  take  it  away.  But 
wnich  ever  of  these  twt>  expressions  is  the  more  proper,  the  effect  is  the 
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aaine:  there  cannot  he  any  right  of  harmless  profit  over  the  property  of 
another  man,  where  the  owner  has  good  reason  to  apprehend  that  he 
shall  be  a  loser  by  the  exercise  of  such  a  right.  Our  author,  howerer, 
urges  &rther,  that  sufiKeient  caution  may  be  given  to  the  owner  to  indem- 
ni^  him  against  any  loss  that  he  may  be  apprehensive  of:  he  may,  in 
the  instance  now  before  us,  insist  that  the  army  shall  pass  in  small  com- 
iiesj  that  the  men  shall  not  be  armed,  that  a  guard  shall  be  hired  for 
im  at  their  expense,  and  that  hostages  shall  be  put  into  his  hands,  as  a 
security  for  their  good  behaviour  in  their  passage.  Now  the  necessity 
^prhich  our  author  allows  there  may  be  for  taking  such  cautions  as  these> 
and  the  right  which  the  proprietor  has  to  insist  upon  them,  plainly 
jvoves  that  without  this  security  there  would  be  no  claim  to  use  his 
property.  But  since  sufficient  caution  is  a  vague  thing,  and  since  the 
]Ht>prietor  alone  can  be  the  judge  what  caution  is  sufficient,  he  has  such 
an  opportunity  of  disappointing  this  right  in  the  exercise  of  it,  as  makes 
the  right  itsefr  not  worth  having. 

Bnt  Orotius  goes  one  step  farther,  and  maintains  diat  men  have  not 
only  a  ri^t  to  demand  such  a  passage  for  themselves,  but  for  their  goods 
too,  when  they  want  to  carry  on  any  trade  or  commerce;  because,  as 
such  an  intercourse  of  any  one  nation  with  any  other  is  for  the  general 
^ood.  of  mankind,  we  can  have  no  ri^t  to  hinder  it.  But  this  reason, 
if  we  allow  it  all  its  weight,  can  only  prove  that  by  hindering  this  in- 
t^eourse  we  shall  not  contribute  so  much  as  we  are  able  to  the  general 
good  of  mankind.  And  if  this  be  all,  the  right  of  passage  is  only  a  de- 
mand of  the  imperfect  sort;  and  they  upon  whom  it  is  made,  are  at  lib- 
erty to  judge  for  themselves  how  far  it  is  convenient  for  them  to  allow 
it  to  take  effect  How  can  we  in  this  instance,  says  our  author,  be  pro- 
perly said  to  sustain  any  damage  by  their  passage,  since  whatever  bene- 
fit we  might  be  able  to  make  by  carrying  on  that  trade  exclusively,  which 
diey  want  to  have  a  share  in,  it  is  such  a  benefit  as  we  could  only  hope 
for,  and  not  such  an  one  as  we  could  claim  of  strict  right.  But,  whether 
die  loss  of  such  a  benefit  can  be  called  in  strictness  of  speaking  a 
damage  or  not,  is  not  worth  inquiring.  Perhaps  it  is  not  properly  a 
damage.  Yet  certainly  if  the  situation  of  our  country  is  such  as  gives  us 
an  opportunity  of  carrying  on  any  branch  of  trade  exclusively,  by  deny- 
ing odiers  the  use  of  our  land  or  the  use  of  our  rivers,  they  cannot  claim 
soeh  use  as  a  matter  of  harmless  profit;  because  whatever  will  make 
our  property  less  beneficial  to  us,  can  never  be  reasonably  looked  upon 
as  harmless  to  us. 

We  are  obliged  likewise,  as  our  author  adds,  to  allow  those  who  are 
psBsing  by  us  to  stop  for  a  while,  and  even  to  build  temporary  huts 
or  fitak  tents,  if  they  have  occasion  to  stop  in  this  manner  for  the  re- 
covery of  their  healm;  for  this  is  to  be  reckoned  amongst  the  harmless 
uses  which  they  may  have  from  our  property.  But  certainly  it  is  not 
nniversally  true  that  such  an  use  of  our  property  will  be  harmless  to 
us.  Suppose,  for  instance,  that  they  should  be  ill  with  die  plague  or 
with  any  other  infectious  distemper;  their  stopping  amongst  us  would 
not  be  harmless.  We  must,  therefore,  be  allowed  at  least  to  have  a 
ri|^t  of  being  satisfied  whether  their  distemper  is  infectious  or  not,  be- 
ibre  they  can  claim  to  stop  for  the  recovery  of  their  health.  And  if  they 
cannot  claim,  till  we  are  satisfied  of  this,  their  right  will  be  so  vague 
and  so  much  in  our  power  that  it  can  only  be  reckoned  amongst  the 
imperfect  ones. 
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CHAPTER  VI. 

OP  DERIVATIVE  ACQinSITIONS,  BY  THE  ACT  OF  MAN. 

L  Derioaiive  acquisiiums  are  of  two  sorts. — 11.  Mutual  and  notified 
consent  of  parties  necessary  in  those  made  by  the  act  qf  man, — ^III. 
An  alienation  may  be  revoked  btfore  acceptance. — IV.  Acceptance 
may  go  btfore  alienation. — V.  Property  may  be  continued  ctfter  death 
by  a  win. — VI.  AlienSy  how  incapable  qf  inheriting  by  vnU, 

Derivative  acqmn-  1.  *  Deri  V  ATI  YE  acquisitions  are  made  either  by  the 
tions  are  of  two  act  of  man  or  by  the  act  of  the  law.  Where  the  proper- 
**"^'  tj  which  one  man  has  in  a  thing,  is  transferred  to  an- 

other, either  the  owner  transfers  it  with  his  own  consent,  and  then  he 
who  acquires  it,  makes  a  deriYatiYe  acquisition  by  the  act  of  man,  or 
else  the  law  takes  the  property  in  the  thing  from  one  of  them  and  gives 
it  to  the  other,  and  then  he  to  whom  it  is  so  given,  makes  a  derivative 
acquisition  by  the  act  of  the  law.  When  the  property  in  things  passes 
from  one  person  to  another  by  the  act  of  the  former,  he  who  so  parts 
with  the  things  is  said  to  transfer  or  alienate  them,  and  he  to  whom  they 
are  so  transferred  is  said  to  acquire  them. 

Mutual  and  notifi-  IL  f  The  proprietor  or  owner  of  a  thing,  when  the 
ed  consent  of  par-  law  does  not  interpose  to  take  it  from  him,  cannot  cease 

dSv^tivel^uii^  *®  ^^v®  ^  rig^*  ^^  it>  ^»^^ss  he  designs  to  part  with  it; 
tions  by^the  act  of  &n  injury  is  done  him  if  it  is  taken  from  him  without  his 
n»n.  own  consent.     On  the  other  hand,  no  property  in  a  thing 

can  be  acquired  without  the  design  or  consent  of  him  who  makes  the 
acquisition;  nothing  can  become  his  own  unless  he  has  a  mind  to  make 
it  so.  From  hence  it  follows  that  in  all  derivative  acquisitions  by  the 
act  of  man,  a  design  or  consent  to  alienate  the  thing  is  necessary  on  one 
part,  and  a  desien  or  consent  to  accept  it  is  necessary  on  the  other  part. 
But  besides  me  mere  consent  of  parties  on  both  sides,  it  is  farther 
necessary  that  this  consent  should  be  sufficiently  made  known  or  signi- 
fied by  some  outward  sign  or  mark,  such  as  words  or  actions  or  both. 
For  a  consent  which  does  not  appear,  can  no  more  fall  under  the  notice 
of  mankind  than  a  consent  which  does  not  exist:  and  consequently  the 
law  of  nature  cannot  allow  that,  in  respect  of  mankind,  a  consent  or  in- 
tention which  rests  in  the  mind  only  and  is  not  sufficiently  declared, 
should  produce  any  effect;  such  intention  being  as  if  it  had  never  been, 
the  property  in  a  thing  can  neither  be  transferred  nor  acquired  by  it. 
An  alienation  may  III.  But  since  the  declared  consent  both  of  the  givej 
be  revoked  before  and  receiver  is  necessary  before  any  derivative  acquisi- 
acceptance.  ^^^  ^^^  y^^  ^^^^  ^^  ^j^^  ^^^  ^f  ^^^  j^  follows  that,  though 

the  giver  has  declared  hb  consent,  and  so  has  done  all  that  was  neces- 
sary on  his  part  towards  alienating  his  property,  yet  such  alienation 
may  be  recalled  at  any  time  before  acceptance  is  declared  on  the  other 
part;  because,  till  acceptance  is  declared,  the  party  to  whom  the  giver 
designed  to  alienate  his  property,  has  no  claim  upon  it.  Perhaps  it  may 
be  thought  that,  notwithstanding  one  of  the  parties  gains  no  claim  to  the 

•  Grot  Lib.  II.  Cap.  VI.  §  I.  f  Grot  ibid.  §  I.  H. 


C.  VI.  NATURAL  LAW.  47 

thing  for  want  of  acceptance,  yet  the  other  party  has,  by  alienating  it 
as  far  as  was  in  his  power,  lost  his  claim  to  it.  But  in  order  to  clear 
up  this  mistake  we  should  take  notice  of  the  difference  between  dere- 
liction and  alienation.  Dereliction  is  the  absolute  giving  up  of  proper- 
ty; so  that  he  who  relinquishes  what  is  his,  loses  his  right  in  it,  though 
no  other  particular  person  acquires  that  right.  But  sdienation  is  the 
giving  up  of  property  for  the  use  or  benefit  of  some  other  particular 
person,  or  in  order  that  this  other  person  may  acquire  property  in  it; 
so  that  if  he,  for  whose  benefit  the  ^ing  was  to  have  been  alienated, 
fdls  of  acquiring  property  in  it,  the  alienation  produces  ho  effect,  or  is 
as  if  it  had  never  been.  He  who  made  the  alienation  had  no  design  of 
quitting  his  claim,  but  in  order  that  a  certain  person  might  acquire  it; 
and  consequently,  if  this  person  either  through  his  own  de&ult  or  by 
any  other  accident  does  not  acquire  it,  his  property  continues  in  him, 
as  it  was  before,  this  being  the  only  purpose  for  which  he  had  any  de- 
sign of  parting  with  it. 

IV.  When  the  property  of  one  man  passes  by  his  Acceptance  may 
own  act  to  another,  the  most  natural  order  is  that  accept-  ^  before  aliena- 
ance  should  follow  alienation.     But  this  order,  though  ^^°' 

it  is  most  natural,  is  not  necessary.  For  acceptance  is  sometimes  under- 
stood to  have  been  made  before  alienation,  so  that  the  transfer  is  com- 
plete immediately  upon  alienation,  and  cannot  justly  be  recalled,  though 
no  acceptance  should  follow  it.  If  I  ask  for  a  thing,  I  am  plainly  will- 
ing to  accept  it;  and  if,  upon  my  asking  it  is  given  me,  the  transfer  is 
complete  without  any  farther  acceptance;  because  I  am  understood  to 
be  still  in  the  same  mind  as  when  I  asked  for  it,  unless  I  expressly  de- 
clare the  contrary. 

V.  From  the  power,  which  a  man  has  of  alienating  Property  may  be 
his  property  in  what  manner  and  upon  what  condition  continued     after 
he  pleases,  it  follows  that  he  may  naturally  prevent  his  ^^^  ^  *  ^^' 
property  from  ceasing  upon  his  death,  *by  making  a  will  and  disposing 
of  it  in  his  life-time. 

He  who  has  full  property  in  a  thing,  may  alienate  it  either  absolute- 
ly or  conditionally.  As  far  as  the  law  restrains  him  from  doing  this, 
lus  property  is  not  full  but  limited.  As  he  may  alienate  it  condition- 
ally, so  likewise  for  the  same  reason,  he  may  choose  his  own  conditions. 
Amongst  other  conditions  which  he  might  have  chosen,  suppose  him  to 
choose  that  the  alienation  shall  so  depend  upon  the  event  of  his  own 
death,  that  whatever  he  says  or  does  towards  alienating  his  property 
shall  be  imderstood  to  be  complete  on  his  part,  when  this  event  happens, 
and  not  before.  The  effect  of  such  a  condition  would  be,  that  he  might 
recall  the  alienation  at  any  time  before  his  death;  because  the  transfer 
is  so  far  from  being  completed  by  any  acceptance  on  the  other  part,  that 
Ae  alienation  itself  is  not  complete  on  his  part  till  this  event  happens. 
And  if  such  a  conditional  alienation  may  be  recalled  at  any  time  before 
his  death,  a  new  disposition  of  the  thing  so  alienated  may  be  made;  he 
may,  notwithstanding  what  he  has  done  already,  make  a  like  conditional 
disposition  of  it  to  any  person  that  he  pleases,  or  he  may  sell  it,  or 
he  may  eive  it  away  absolutely.  It  is  plain,  therefore,  that  if  he  retains 
such  a  right  in  the  thing  after  it  is  thus  conditionally  alienated,  such  an 
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alienation  is  so  Sar  from  being  inconsistent  with  his  prpperty  in  it^  that 
it  does  not  so  much  as  restrain  or  limit  such  property. 

Now  an  alienation  of  the  sort  that  I  have  been  describing,  is  a  will 
or  testament.  For  a  will  is  nothing  more  than  a  conditional  alienation, 
which  is  to  take  place  upon  the  event  of  the  testator^s  death,  without 
affecting  his  property  in  the  thing  disposed  of  till  this  event  happens. 
Supposing,  therefore,  property  to  be  introduced,  the  right  of  making  a 
will  and  of  disposing  of  the  things  in  which  we  have  property,  by  such 
will,  naturally  follows  from  it. 

However,  we  are  to  observe  that  this  right  may  not  only  be  regulated, 
but  may  even  be  taken  away,  either  by  express  compact  or  by  civil  law. 
But,  then,  as  far  as  it  is  either  restrained  or  taken  away,  our  right  of 
property  is  limited:  because,  as  has  been  seen  already,  the  ri^t  €^ 
making  such  a  conditional  alienation  is  necessarily  included  in  the  right 
of  full  property. 

Perhaps  it  may  be  asked,  at  what  time  the  property  in  a  thing,  de* 
vised  by  will,  is  alienated  by  the  testator.  It  does  not  appear  to  be 
alienated  before  his  death,  if  we  have  given  a  true  account  of  the  na« 
ture  of  a  will:  and  it  cannot  be  alienated  after  his  death;  because  after 
he  is  dead,  he  has  no  power  of  acting  at  all,  so  as  to  alienate  his  pro- 
perty, or  to  do  any  thing  else.  Nor  can  we  properly  say  that  it  is 
alienated  at  the  very  instant  when  he  dies;  since  the  will,  which  is  the 
instrument  whereby  he  makes  the  alienation,  was  made  before  that  in- 
stant. The  &ct  is,  that  the  alienation  was  made  before  his  death,  but 
made  conditionally:  he  consented  to  transfer  his  goods  to  the  person 
whom  he  appoints  to  be  his  heir,  upon  condition  of  his  retaining  the 
full  property  in  them  till  the  time  of  his  death,  and  of  the  heirs'  claim 
not  taking  place  till  this  event  happens.  Now  this  latter  condition  sus- 
pends the  effect  of  his  alienation,  or  renders  it  incomplete  till  the  event 
of  his  death:  it  was  indeed  so  far  perfect  on  his  part,  that,  after  the 
will  was  made,  there  was  no  occasion  for  any  farther  act  of  his  to  make 
it  more  perfect;  nothing  was  wanting  but  that  the  event  should  happen 
up<m  which  tiie  heirs'  claim,  given  him  conditionally  before,  was  to 
take  placie  and  become  absolute. 

It  seems,  indeed,  to  be  necessary,  by  the  law  of  nature,  that  the 
heirs'  acceptance,  without  which  he  acquires  no  property  in  the  thing 
devised  by  will,  should  be  made  before  the  testator's  death.  There 
will  otherwise  be  an  interval  of  time  pass  in  which  the  goods  will  have 
no  owner,  and  consequently  will  be  open  to  the  first  occupant.  This 
interval  of  time  is  what  passes  between  the  testator's  death  and  the 
heirs'  acceptance.  The  testator  has  then  no  property  in  the  goods,  be- 
cause he  is  not  in  existence:  and  the  heir  has  no  property  in  them  for 
want  of  acceptance.  The  occupant,  therefore,  who  is  some  third  per- 
son, cannot  naturally  be  said  to  injure  any  one  by  seizing  upon  such 
goods.  From  hence  it  appears,  that  if  a  will  obtains  its  effect,  where 
the  heir  has  not  accepted  before  the  death  of  the  testator,  it  must  either 
be  accidentally,  (because  no  third  person  has  been  before-hand  with 
the  designed  heir  in  seizing  upon  the  goods,)  or  else  the  will  must  owe 
its  effect  to  the  aid  of  some  positive  law,  besides  the  mere  will  or  ap- 
pointment of  the  testator;  which  law  takes  the  custody  of  the  goods 
upon  the  death  of  the  testator,  and  hinders  all  persons  from  seizing 
upon  them,  till  it  appears  whether  the  heir  will  accept  or  not.     We 
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cannot  suppose  the  testator's  will  to  be  of  itself  so  far  binding  upon  all 
mankind,  as  to  become  a  law  to  them,  and  hinder  them  from  seizing 
upon  the  goods  devised  by  it;  since  it  is  well  known  that  this  will  is 
no  law  even  to  the  heir  appointed  in  it,  till  he  has  accepted. 

However,  no  acceptance  of  the  heir,  before  the  testator's  death,  will 
80  far  bind  the  testator  as  to  make  it  naturally  unlawful  for  him  to  make 
another  will  and  appoint  a  different  heir.  For  the  heir  can  accept  only 
upon  such  terms  as  the  testator  offers;  and  the  terms  of  a  will  are,  that 
the  goods  devised  to  you  shall  be  yours  upon  the  event  of  my  death; 
under  this  restriction,  that,  in  the  mean  time,  the  full  property  in  them 
shall  be  mine:  my  design  is  to  retain  a  right  to  dispose  of  them  as  I 
please,  till  the  event  of  my  death  happens;  but  if,  in  the  mean  time,  1 
make  no  other  disposition  of  them,  immediately  upon  that  event  they 
are  yours.  If  the  heir  accepts,  upon  these  terms,  in  the  testator's  life- 
time, though  such  acceptance  is  sufficient  to  make  the  goods  his  pro- 
perty at  the  testator's  death,  without  any  subsequent  acceptance;  yet, 
m  the  mean  time,  the  conditions  annexed  to  the  testator's  alienation 
are  such  as  will  leave  the  goods  in  his  power  to  dispose  of  in  what 
manner  he  shall  think  fit,  as  long  as  he  lives. 

Whenever  I  speak,  hereafter,  of  the  power  of  disposing  of  our 
goods  by  will,  as  naturally  incidental  to  the  right  of  property,  without 
uie  aid  of  civil  laws;  the  reader  must  remember  that  I  mean  a  will 
under  the  circumstances  just  now  described,  where  the  heir  has  ac- 
cepted before  the  testator's  death. 

Vl.  Though  the  right  of  making  a  will  is  incidental  Aliens  how  inc<u 
to  property,  and  consequently  is  coeval  with  it,  yet  such  pable  of  inheriting 
property  in  goods,  as  enables  a  man  to  give  them  away  ^  * 
by  will,  must  be  full  property;  at  least  it  must  not  be  limited  in  respect 
of  the  disposal.  There  is  one  natural  limitation  of  this  sort  not  much 
attended  to,  which  will  prevent  a  will  firom  obtaining  any  effect.  When 
the  occupancy  of  land  and  of  all  its  appendages  was  made  in  the  gross, 
60  that  the  general  property  is  considered  as  vested  originally  in  that 
body  of  men,  by  which  such  occupancy  was  made;  particular  property 
is  derived  from  thence  to  each  individual,  as  he  is  a  member  of  this 
eollective  body.  But  what  belongs  to  a  man,  as  he  is  a  member  of  such 
body,  cannot  be  his  to  dispose  of  to  any  person  who  is  not  a  member 
tf  die  same  body.  He  cannot  transmit  his  property  upon  any  other 
terms  besides  dliose  upon  which  he  received  it:  and  consequently,  as 
die  jM'operty  which  he  has  in  the  land  was  derived  to  him  from  the  com- 
Bninity,  under  the  qualification  of  his  being  a  member  of  it,  he  cannot 
transmit  that  land  to  any  person  who  has  not  the  same  qualification. 
This  is  a  natural  bar  against  an  aliens  inheriting  land  by  will:  the  bar 
may  be  considered  as  arising  rather  on  the  part  of  the  testator  than  on 
the  part  of  the  alien;  it  arises  rather  from  a  limitation  in  the  testator's 
woperty  in  respect  of  his  right  to  dispose  of  the  land,  than  from  any 
incapacity  in  the  alien  to  accept  what  the  other  devises  to  him.  Where 
the  testator  has  full  property,  as  he  has  in  his  moveable  goods,  which 
are  considered  as  of  his  own  original  acquisition,  and  not  as  derived 
bem  the  general  property  of  the  community,  such  goods  are  naturally 
in  his  own  absolute  disposal,  and  he  can  transmit  mem  as  effectually 
to  a  stranger  as  to  one  who  is  a  member  of  the  same  community  with 
himself.     But,  then,  though  such  goods  as  these  are  naturally  in  the 
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-testator's  diiq)osftl,  he  may,  notwithstanding  this,  be  prevented  by  the 
civil  law  from  disposing  of  them  to  an  alidn  at  his  own  discretion.  For 
as  the  community  has  a  general  property  in  the  land  where  such  goods 
are,  it  may  hinder  an  alien  from  coming  to  fetch  them  away  upon  any 
other  terms  than  what  such  community  shall  agree  upon.  The  only 
difference,  then,  in  this  respect  between  land  and  moveable  goods  is^ 
that  an  alien  cannot  naturally  inherit  land  by  will,  unless  some  express 
law  has  been  made  to  enable  the  members  of  the  community  to  trans- 
mit their  land  by  will  to  aliens:  whereas,  they  can  naturally  so  transmit 
their  moveable  goods,  unless  some  express  law  has  been  made  to  the 
contrary. 


CHAPTER  VIL 

OF  DERIVATIVE  ACQUISITIONS  BY  THE  ACT  OF  THE  LAW. 

I.  OrotvuB  supposes  two  sorts  of  derivative  acquisitions  by  the  €uA  qf 
the  law  of  nature, — II.  Derivative  acquisitions  to  satisfy  a  dainiy 
how  made. — III.  The  daim  to  succeed  to  the  goods  of  an  intestate 
depends  upon  conjecture, — lY.  Intestate  successions  need  some  other 
support  besides  the  law  of  nature. — V.  Inheritance  does  not  arise 
from  a  general  consent  of  all  mankind. — VI.  A  regard  to  a  man^s 
personal  duty  is  the  principle  upon  which  intestate  successions  were 
introduced. — VII.  The'natural  order  of  succession  according  to  this 
principle. — VIII.  Children  why  preferred  to  parents  in  intestate  ^wc- 
cessions. — IX.  The  same  principle  governs  the  succession,  where  an 
intestate  leaves  no  children. — X.  Philo  is  mistaken  in  his  interpreta^ 
tion  qf  the  Mosaic  law. — ^XI.  Order  qf  succession  may  be  varied 
by  civU  laws. — XII.  T?ie  succession  qf  children  may  be  cut  off  by 
disherison. — XIII.  Uncertainty  qf  birth  hinders  a  child  from  suc- 
ceeding to  an  intestate  parent,  XIV.  Infants,  ideots  and  madmen^ 
naturally  incapable  of  property. — XV.  Law  of  nations  torongly  ex- 
plained by  Orotius. — XVI.  dustody  qf  the  law  supplies  the  place  qf 
property. 

Giotius  supposes  '•  When  the  property  of  one  man  is  transferred  to 
two  soru  of  deri-  another  by  the  act  of  the  law,  this  is  done  either  by  the 
^^\  th*^"^"f  ^*^  ^^  nature,  or  by  some  positive  law.  Our  subject 
thcUw  ofmluu^f  does  not  require  that  we  should  consider  any  other 

transfers  of  this  sort,  besides  what  are  made  by  the  law 
of  nature. 

^Orotius  maintains,  that  property  is  acquired  derivatively  by  the  law 
of  nature  in  two  instances;  eidier  to  satisfy  some  claim  of  strict  justice, 
or  to  supply  an  heir  to  a  person  who  dies  intestate.  In  the  former  of 
these  instances,  the  acquisition  is  indeed  made  by  the  law  of  nature; 
but  in  the  latter  of  them  we  shall  find  that  it  is  not  made  effectually 
without  the  aid  of  instituted  laws. 

*  GroGus,  Ub.  H.  Cap.  VII.  ^  II. 


_ 


C.  Vn.  NATURAL  LAW.  61 


n.  If  any  person  has  injured  us  by  taking  from  us  Derivative 


acqm- 


wfaat  is. our  own,  or  by  withholding  from  us  what  in  sitions,  to  satisfy  a 
strict  justice  is  due  to  us;  the  law  of  nature  not  only  ^^^^>  ^^^  n»*^e. 
allows  us  to  make  reprisals,  by  seizing  upon  so  much  of  his  goods  as  is 
equivalent  to  what  we  have  lost,  where  we  cannot  recover  the  very 
thing  itself;  but  it  gives  us  property  likewise  in  the  goods  so  taken. 
For  the  law  of  nature  cannot  be  supposed  to  hinder  us  from  prosecuting 
our  just  claims,  or  from  endeavouring  to  recover  what,  by  the  same 
law,  is  due  to  us.  But  we  have  a  claim  upon  him  who  has  thus  taken, 
or  thus  withholds  our  property  from  us,  to  the  value  of  the  thing  de- 
tained. If,  therefore,  we  cannot  come  at  the  thing  itself,  as  we  have 
naturally  a  claim  to  an  equivalent,  the  law  of  nature  will  allow  us  it 
out  of  his  goods.  Now  the  bare  possession  of  what  may  in  itself  be 
of  equal  value  with  the  thing  lost,  is  not  an  equivalent  to  the  injured 
party;  because,  whatever  may  be  the  value  of  the  goods  so  taken,  con- 
sidered in  itself,  yet  the  bare  possession  of  them  cannot  make  amends 
for  the  loss  of  property.  The  claim,  therefore,  cannot  be  satisfied,  un- 
less the  law  of  nature,  besides  allowing  us  to  take  possession  of  goods, 
which  are  worth  as  much  as  what  we  have  lost,  makes  over  to  us  like- 
wise the  property  in  such  goods. 

HI.  The  property  which  any  person  has  in  his  goods,  '^^^  ^^*""  to  sue- 
naturally  ceases  at  his  death;  and  the  goods,  as  having  ^^^  Intlstat^^d^! 
no  owner,  revert  to  the  common  stock;  if  he  has  not  dis-  pends  upon  con- 
posed  of  them  by  will,  that  is,  if  he  has  not  in  his  life-,  jecture. 
time  made  an  eventu^d  alienation  of  them,  or  transferred  the  property 
which  he  had  in  them,  to  some  other  person  whose  claim  takes  place 
immediately  upon  the  event  of  his  death.  *"  When,  therefore,  a  person 
dies  intestate,  (that  is,  without  having  made  any  will  at  all;  or,  at  least, 
any  that  appears,)  whatever  claim  his  relations,  or  any  one  else,  may 
have  to  his  goods,  either  moveable  or  immoveable,  it  can  have  no  other 
foundation  in  nature  but  a  supposition  or  conjecture  that  he  had  dis^* 
posed  of  them  in  his  own  mind;  that  he  had  designed  to  make  them 
over  to  such  claimant,  though  this  design  was  never  declared. 

In  support  of  this  conjecture  it  may  be  urged,  that,  when  a  man  fore- 
sees the  necessity  of  dying,  and  of  being  by  this  means  deprived  of  all 
benefit  or  enjoyment  of  his  goods,  in  his  own  person,  it  is  not  likely 
that  he  would  lose  this  opportunity  of  doing  a  kindness  to  such  other 
persons  as  he  had  a  regard  for,  but  would  suffer  his  goods  to  revert  to 
the  common  stock,  or  to  become  the  property  of  any  one  who  should 
first  seize  upon  them  after  his  death.  The  consequence  from  this  con- 
jecture^  supposing  it  to  be  well  grounded,  would  be,  that  every  man 
does  in  his  own  mind  appoint  a  successor  to  his  property;  that  he  in- 
tends to  convey  his  goods,  when  he  is  prevented  by  death  from  enjoying 
them  any  longer,  to  some  one  or  more  persons  whose  welfare  he  has  at 
heart,  and  to  whom  he  is  desirous  of  showing  all  proper  instances  of 
kindness  and  regard. 

IV.  However,  if  we  suppose  this  conjecture  to  be  i^^g^^^  succes- 
ever  so  well  grounded,  yet  those  persons  who  claim  to  sions  need  some 
inherit  an  intestate's  goods,  must  have  some  other  law  to  other  support  be- 
support  their  claim  besides  the  law  of  nature.  The  "*^J^^^®  ^^  ^^ 
foundation  of  their  claim  is  laid  in  a  supposed  inten- 

•  Grot  Lib.  U.  Cap.  VII.  §  III. 
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tion  of  the  intestate  person,  which  he  never  declared.  But  according 
to  the  law  of  nature,  *a9  has  in  another  case  been  observed  already,  no 
effect  can  be  produced  by  a  mere  inward  design;  the  outward  declara- 
tion by  which  the  design  is  notified,  is  as  necessary  to  make  any  trans- 
fer of  goods  valid,  as  the  design  or  intention  of  transferring  them.  An 
intention  which  does  not  appear,  can  no  more  fall  under  the  notice  of 
mankind,  and  is  therefore  no  more  regarded  by  the  law  of  nature,  than 
an  intention  which  does  not  exist. 

fEven  where  a  will  has  been  made,  if  there  is  no  acceptance  on  the 
part  of  the  heir  before  the  testator's  death,  it  does  not  produce  its  effect 
without  the  aid  of  positive  laws.  Much  less  therefore  can  any  natural 
effect  be  obtained  by  a  mere  conjecture  about  the  design  of  the  deceased; 
where,  as  the  intention  of  the  ancestor  never  was  declared,  it  is  impos- 
sible to  suppose  that  the  heir  had  ever  accepted.  When  a  man  has 
made  a  will,  his  heir,  if  he  knows  of  it,  may  be  ready  upon  the  spot, 
and  though  he  has  not  accepted  beforehand,  may  accept  immediately 
upon  the  testator's  death.  But  when  a  man  dies  intestate,  it  will  com- 
monly be  uncertain  for  some  time,  whether  a  concealed  will  may  not 
appear  which  no  one  knew  of;  and  during  this  interval,  if  no  positive 
law  takes  the  goods  into  its  custody,  any  person  may  seize  upon  them, 
and  by  such  occupancy  may  gain  property  in  them;  since  during  that 
interval  they  have  no  owner.  Nay,  the  conjecture  itself,  upon  which 
the  whole  supposed  claim  to  inherit  the  goods  of  an  intestate  person  de- 
pends, is  too  precarious  to  be  the  foundation  of  any  right,  if  there  was 
no  other  objection  to  it.  We  may  say  on  the  one  hand,  that  a  man  could 
scarce  be  supposed  willing  to  have  his  goods  become  common  to  all 
mankind,  or  pass  into  the  hands  of  a  stranger,  when  he  has  an  opportu- 
nity to  dispose  of  them  for  the  benefit  of  those  whom  he  loved.  But 
then  we  may  say  on  the  other  hand  with  equal  probability,  that  his  ne- 
glecting to  dispose  of  his  goods  amongst  his  relations  or  friends,  when 
he  had  it  in  his  power,  is  a  sign  that  he  did  not  care  whether  they  were 
so  disposed  of  or  not. 

Since  then  the  claim,  which  any  person  may  be  supposed  to  have  to 
the  goods  of  one  who  dies  intestate,  depends  upon  a  very  uncertain  con- 
jecture; since  this  conjecture  is  such  an  one  as  for  want  of  having  been 
declared,  the  law  of  nature  takes  no  notice  of;  and  since,  even  if  the 
law  of  nature  should  take  notice  of  it,  yet  for  want  of  acceptance  the 
goods  might  be  seized  upon  by  some  other  person,  before  this  law  could 
convey  the  property  in  them  to  the  relations  of  the  intestate,  recourse 
must  be  had  to  some  other  law  in  order  to  make  out  the  claim  of  his  re- 
lations to  inherit  his  goods. 

It  may  perhaps  be  imagined  that  a  man's  obligation  to  maintain  his 
children  extends  itself  to  his  goods,  so  as  to  give  .them  a  natural  right 
to  such  goods  after  the  death  of  their  parent,  though  he  dies  intestate. 
But  it  is  plain  that  the  general  claim  to  inherit  in  intestate  successions 
cannot  depend  upon  this  principle.  If  this  was  the  foundation  upon 
which  the  claim  of  inheritance  depends,  such  claim  could  extend  no 
farther  than  to  his  children:  his  brothers  or  sisters,  his  uncles  or  aunts, 
or  any  other  of  his  relations  in  what  degree  soever,  could  have  no  place 
in  the  intestate  succession.     But  since  where  a  man  dies  without  chil* 

•  See  Chap.  VI.  ^  U.  f  Sec  Chap.  VI.  ^  V. 
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dren,  the  claim  of  inheritance  is,  in  use  and  practice,  extended  to  his 
other  relations;  we  maj  he  sure  that  this  claim  is  supported  upon  some 
other  principle,  and  not  merely  upon  the  duty  which  a  parent  owes  to 
his  children.  We  may  go  one  step  farther.  The  claim  of  the  children 
themselves,  where  there  are  any,  to  inherit  the  goods  of  their  intestate 
parent,  cannot  depend  solely  upon  the  duty  of  the  parent  to  maintain 
them.  Their  claim  reaches,  at  least  in  use  and  practice  it  is  supposed 
to  reach,  to  all  his  goods;  whereas  a  claim  founded  in  the  parent's  obli- 
gation to  maintain  them  can  naturally  reach  to  so  much  only  of  his  goods 
as  may  be  necessary  for  their  maintenance.  If  we  examine  this  obliga- 
tion of  the  parent  still  more  closely,  we  may  perhaps  find  that  it  is  not 
only  insufficient  to  give  the  children  a  claim  to  all  his  goods,  but  even 
to  any  part  of  them.  As  the  parent's  obligation  arises  from  a  personal 
act,  whereby  he  became  the  cause  of  the  children's  existence,  so  it  rests 
upon  the  parent's  person,  and  does  not  directly  affect  his  goods.  A  pa- 
rent is  obliged  to  maintain  his  children,  but  he  is  not  obliged  to  apply  this 
or  that  particular  part  of  his  substance  to  this  purpose;  nor  does  he  hold 
any  of  his  goods  upon  condition  that  he  will  maintain  them.  He  has 
an  absolute  right  in  his  goods,  and  may  sell  them  or  give  them  away, 
and  when  he  has  sold  them  he  may  squander  away  the  money,  nay  at 
his  death  he  may  leave  them  from  his  children  by  will.  If  he  has  strip- 
ped himself  of  his  goods  in  his  life-time,  or  if,  as  may  be  the  case,  he  had 
originally  no  goods,  the  obligation  to  maintain  his  children  would  still 
be  the  same.  It  would  not  indeed  operate  in  the  same  manner,  because 
whilst  we  suppose  him  to  have  goods,  this  obligation  will  affect  them 
indir.ectly;  those  goods  are  then  the  readiest  means  which  he  can  make 
use  of  for  the  discharge  of  his  personal  duty;  but  after  he  has  those 
means  no  longer  in  his  power,  he  must  still  discharge  that  duty,  as  well 
as  he  can,  by  his  labour,  or  by  some  other  means.  But  if  the  obligation 
of  the  parent  to  maintain  his  children  arises  from  his  personal  act;  if  the 
right,  which  he  has  to  his  goods,  is  not  the  less  absolute  for  his  having 
cmldren;  and  lastly,  if  this  obligation  is  the  same,  whether  he  has  any 
goods  or  not,  we  may  reasonably  conclude  that  the  claim  of  the  children 
to  maintenance  is  upon  the  person  of  the  parent,  and  not  upon  his 
goods;  and  the  consequence  will  be,  that  since  they  have  no  direct 
claim  upon  his  goods,  even  during  his  life-time,  their  claim  of  mainte- 
nance can  give  them  no  right  to  his  goods  after  his  death. 

It  is  indeed  very  evident,  that  a  parent  ought  to  do  the  best  that  he 
can  for  the  welfare  of  his  children;  and  consequently,  that  he  does  not 
do  his  duty,  if  he  suffers  them,  through  any  act  or  any  neglect  of  his, 
to  lose  fluch  goods  as  he  had  in  his  disposal,  and  as  he  might  have  se- 
cured to  them  after  his  death.  But  this  duty  is  of  the  imperfect  sort; 
the  children  have  no  strict  right  to  the  goods,  and  what  is  done  contra- 
ry to  this  duty  and  to  their  imperfect  right  will  only  be  wrong  and  not 
void.  However,  when  a  parent  dies  possessed  of  goods,  and  without 
any  just  reason  gives  them  away  from  his  children,  or  causelessly  dis- 
inherits thein,  civil  laws  do  well  to  interpose,  and  set  that  will  aside; 
not  because  the  children  had  naturally  a  strict  right  to  inherit;  for  if 
diey  had,  the  will  would  be  void  of  itself,  without  the  interposition  of 
any  positive  law;  but  the  law,  having  authority  over  the  person  of  the 
parent,  does  well  to  take  care  that  he  shall  in  all  respects  discharge  his 
duty,  or  to  discharge  it  for  him  where  he  has  neglected  it. 
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Inheritance  does  ^'  ^^  ^^^^  already  seen,  that  the  law  of  nature  does 
not  arise  from  the  not  convey  an  Intestate's  goods  to  any  particular  person, 
general  consent  of  but  leaves  them  in  common,  and  subjects  them  to  the 
all  mankind.  claim  of  the  fiist  occupant;  or  that  inheritance  in  in- 

testate succession  is  not  naturally  incidental  to  property.  *But  it  may 
still  be  questioned,  whether  inheritance  has  not  been  introduced  and 
established  by  such  a  general  consent  of  all  mankind,  as  that  which  in- 
troduced and  established  property  itself.  In  order  to  form  a  true  judg* 
ment  upon  this  question,  it  will  by  no  means  be  sufficient  to  consider 
merely  the  claim,  which  the  heir  has  to  the  goods  of  his  ancestor,  where 
both  of  them  are  members  of  the  same  community;  because,  though 
such  heir  in  all  civilized  nations,  should  be  found  regularly  to  claim 
the  goods  of  such  intestate  ancestor,  jet  it  will  be  impossible  to  con- 
clude from  thence,  that  inheritance  is  established  by  any  universal  law 
arising  from  a  general  consent  of  all  mankind.  Each  nation  may  have 
introduced  inheritance  amongst  themselves,  by  their  own  particular 
consent,  though  all  nations,  as  one  great  collective  body  of  individuals, 
have  not  introduced  such  a  claim  amongst  one  another  by^a  general  con- 
sent. To  determine  whether  a  cldm  of  inheritance,  though  such  claim 
wevails  in  all  nations,  was  the  effect  of  a  general  consent  of  all  man- 
kind as  one  collective  body,  or  of  a  particular  consent  of  each  nation  fcx- 
itself,  we  must  consider  how  this  claim  operates,  or  whether  there  is 
any  such  claim  at  all,  when  the  two  parties,  the  claimant  and  the  an- 
cestor, are  members  of  different  communities.  For  certainly  a  claim  of 
inheritance  will  hold  universally,  and  operate  uniformly,  as  well  where 
these  two  parties  are  members  of  different  communities,  as  where  they 
are  members  of  the  same  community;  if  it  was  introduced  by  the  gene- 
ral consent  of  all  mankind,  establishing  an  universal  law  for  all,  and  not 
by  the  particular  consent  or  appointment  of  each  nation  establishing 
laws  for  itself. 

The  method  of  introducing  general  property  in  land,  by  occupancy 
in  the  gross,  will  naturally  prevent  a  stranger,  that  is,  a  person  who  is 
no  member  of  the  community,  in  which  such  property  is  vested,  from 
inheriting  by  will;  and  much  more  will  it  prevent  him  from  inheriting 
by  right  of  intestate  succession.  And  where  there  is  such  a  natural 
bar,  the  consent  of  mankind  must  be  express,  or  at  least  the  general  use 
and  practice  of  mankind  must  be  yerj  clear  and  uniform,  before  we  can 
have  any  reason  to  conclude  such  bar  to  have  been  removed.  But  if 
on  the  contrary  we  find,  as  upon  inquiry  we  should  find,  that  in  many, 
or  rather  in  most  nations,  aliens  or  strangers  are  not  allowed  to  inherit 
land;  the  conclusion  must  be,  that  inheritance,  of  land  at  least,  is  the 
effect  of  civil  laws,  and  not  of  any  positive  law  established  by  universal 
consent. 

The  property  of  individuals  in  moveable  goods,  as  has  been  already 
observed,  is  more  unlimited  in  respect  of  the  disposal  of  it,  than  their 
property  in  land.  But  even  such  goods,  in  respect  of  inheritance,  are 
accidentally  subjected  to  the  community,  in  whose  territories,  that  is 
upon  whose  land,  they  are  found;  the  claimants  can  by  this  accident  be 
hindered  from  fetching  them  away,  unless  upon  such  terms,  as  the  com- 
munity has  established.     Now  if  all  persons,  who  claim  in  an  intestate 
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Buccession  were  to  take  such  goods  as  these,  according  to  the  same  rules, 
in  the  same  order  and  under  the  same  limitations,  in  Whatever  territo* 
ries  these  goods  are  found,  whether  within  the  territories  to  which  they 
themselves  belong,  or  in  any  other  whatsoever;  such  an  uniform  claim 
might  lead  one  to  suspect,  that  it  had  been  introduced  and  established 
by  the  common  consent  of  all  mankind.  But  if,  as  the  fact  is,  the  rules, 
the  order,  and  the  limitations  of  succession  to  moveable  goods,  are  de- 
termined by  the  civil  laws  of  the  community,  within  whose  territories 
such  goods  are  found,  and  the  claimant  must  take  them  in  such  manner 
as  those  laws  appoint,  which  laws  and  which  manner  are  different  in 
different  countries;  the  obvious  conclusion  from  hence  is,  that  the  claim 
of  inheritance  being  under  the  regulations  of  the  civil  law  of  each  com- 
munity, is  not  the  effect  of  uniTersal  agreement,  but  of  civil  law  only. 
Distinct  communities,  as  having  a  general  property  in  the  land  of  their 
respective  territories,  seem  to  have  agreed  in  this  only,  to  take  the  ad- 
vantage, which  such  general  property  gives  them,  of  excluding  all  from 
the  claim  of  inheritance,  unless  they  are  willing  to  derive  this  claim 
from  the  laws  of  the  community,  and  to  enjoy  the  benefit  of  it  as  an  ef- 
fect of  those  laws. 

VJ.  As  far  as  a  man  has  a  right  to  dispose  of  his  goods  in  the  introduction 
by  will,  he  has  an  opportunity  of  doing  good  to  others,  g^^3*^^!^*'J; 
without  any  inconvenience  to  himself;  and  since  it  is  hftdtoaman^er- 
every  person's  duty  to  do  all  the  good  he  can,  whoever  sonal  duly. 
does  not  take  care  at  his  death  to  give  away  what  he  has  in  his  power, 
and  can  no  longer  enjoy  himself,  does  not  discharge  his  duty  so  well  as 
he  ought.  *  If  the  law  in  introducing  and  establishing  intestate  suc- 
cession proceeds  upon  the  principle  of  doing  a  man's  duty  for  him 
where  he  has  neglected  it,  of  taking  care  to  do  that  good  for  him  which 
he  might  have  done  himself,  but  has  not  done;  we  may  trace  out  the 
persons,  who,  in  successions  established  upon  this  principle,  will  natu*- 
rally  inherit  an  intestate's  goods^  and  may  point  out  the  order  in  which 
the  claims  of  ^ose  persons  will  take  place.  Though  the  right  of  inhe- 
riting  is  introduced  and  established  by  positive  institution,  yet  this  in-^ 
stitutioD,  like  all  others,  will  have  a  natural  operation;  and  if  we  know 
tiie  principle,  upon  which  the  institution  proceeded,  we  may  from  thence 
be  enabled  to  judge  what  its  natural  operation  will  be. 

VII.  If  the  law  introduced  intestate  inheritance  mere«  a  num's  children 
ly  with  a  view  to  the  discharging  a  man's  duty  for  him,  s^nd  first  in  the 
where  he  had  neglected  to  discharge  it  himself,  the  per*  ""*^^^°"- 
sons  to  whom  this  principle  will  direct  us,  in  the  disposition  of  an  in- 
testate's goods,  are  they,  to  whom  he  ought  to  have  been  kind.  And  the 
order  in  which  such  persons  are  to  claim,  will  be  determined  by  the 
different  degrees  of  kindness,  which  the  intestate  owed  them. 

fThe  first  duty  of  kindness  which  a  man  owes,  is  to  his  children:  he 
owes  them  the  duty  not  only  of  maintaining  them,  but  likewise  of  doing 
his  best  endeavours  towards  putting  them  into  such  a  condition  as  may 
make  their  life  easy  and  comfortable  to  them.  They  are  the  principal 
objects  of  his  regard,  or  have  of  all  other  persons  the  highest  reason  to 
expect  his  favour  and  bounty.  Indeed,  as  he  was  the  immediate  cause 
of  fheir  coming  into  the  world,  it  can  scarce  be  looked  upon  as  a  mat- 
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tcr  of  favour  and  bounty  in  him,  to  make  them  as  happy  as  he  can, 
whilst  they  continue  in  it:  he  might  rather  very  justly  be  charged  with 
cruelty,  if  be  was  to  do  otherwise.  This  then  being  the  principal  in- 
stance of  kindness  that  every  person,  who  has  children,  is  obliged  to, 
their  claim  to  inherit  his  goods,  upon  the  principle  already  laid  down, 
will  stand  fo-st  if  he  dies  intestate. 

•What  we  say  of  children,  in  the  first  degree  of  descent,  may  like- 
wise be  applied  to  those  of  the  second  or  third  degree,  that  is,  to  a  man's 
grandchildren,  or  great-grandchildren.  Where  the  immediate  parent 
of  such  descendants  is  dead,  and  cannot  inherit  tlie  goods  of  the  grand- 
father or  great-grandfather;  the  children,  upon  their  remote  parent's 
dying  intestate,  inherit  his  goods;  not  only  because  they  stand  in  the 
place  of  their  father,  who  would  have  inherited  if  he  bad  been  alive, 
but  because  it  is  the  duty  of  the  remote  parent,  as  the  remote  cause  of 
their  existence,  to  show  them  all  the  kindness  in  his  power. 
Children  why  pre-  VIIL  f  But  Suppose  it  should  happen,  as  it  sometimes 
ferred  to  parents  does,  that  a  person  who  dies  intestate,  should  leave  chil- 
inintesutesttcces-  dren,  and  that  his  parents  likewise  should  survive  him. 
■^®™'  As  he  owed  a  duty  to  his  children,  so  he  owed  a  duty 

to  his  parents;  his  gratitude  for  the  kindness,  which  he  received  from 
them  in  their  bringing  him  up,  would  oblige  him  to  make  some  return 
of  kindness  to  them;  it  would  in  particular  oblige  him  to  provide  for  them 
as  well  as  he  could;  if  by  age  or  infirmity,  or  any  other  accident,  they 
were  rendered  incapable  of  providing  for  themselves.  But  then  it  is  ta 
be  observed,  that  there  is  a  natural  reason,  why  parents  should  be  left 
out  in  an  intestate  succession,  at  least  where  the  estate  is  of  ancient  in- 
heritance. Such  estates  may  come  to  a  man  from  some  remoter  relation 
by  will;  but  the  usual  course  of  them  is,  that  they  come  to  him  from 
his  parents.  If  therefore  the  rule  for  disposing  of  them,  where  a  man  dies 
intestate,  will  be  most  natural,  when  it  is  most  agreeable  to  the  usual 
course  of  such  estate's;  since  the  general  presumption  is  that  they  came 
from  his  parents,  the  consequence  will  be,  that  in  a  general  rule  for  dis- 
posing of  them,  as  his  parents  cannot  be  supposed  to  be  in  existence,  so 
no  regard  can  be  had  to  them.  This  rule  may,  by  a  reason  taken  from 
the  common  course  of  nature,  be  extended  so  far  as  to  take  no  notice  at 
all  of  a  man's  parents  in  any  intestate  succession,  where  he  leaves  chil- 
dren. In  the  common  course  of  nature  a  man's  parents,  especially  if 
he  has  lived  long  enough  to  have  children  of  his  own,  do  not  usually 
survive  him.  If  therefore  his  parents  are  entirely  left  out  of  an  intes- 
tate succession,  where  he  leaves  children,  it  may  be  upon  a  generid 
presumption,  that  he  has  then  no  parents  in  being. 
The  same  princU  IX.  J  When  an  intestate  person  leaves  no  children, 
El^.-S;I!"?„K!5f  we  are,  in  the  disposition  of  his  goods,  to  consider  whe^ 

succession   where   .t_       xi  ^    t  •      i.     •   i.      'x  °  r  i.  • 

an  intestate  leaves  ther  they  came  to  him  by  inheritance,  or  were  of  his  own 
no  children.  acquisition.     In  either  case  a  regard  to  his  duty,  con- 

sidered as  the  principle  upon  which  the  claim  of  inheritance  was  intro- 
duced, is  to  govern  the  succession  and  to  point  out  who  shall  be  his 
heir.  Such  goods,  as  came  to  him  from  his  ancestors,  laid  him  under 
an  obligation  of  gratitude  to  them,  from  whom  they  came.  If  they  de- 
scended from  his  father,  the  return  of  gratitude  is  due  to  him;  if  from 
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mother,  it  is  due  to  her.  And  yet,  though  the  duty  which  governs 
the  succession,  immediately  respects  his  parents,  some  reasons  already 
assigned  will  serve  to  show  us,  why  they  should  be  excluded  from  in- 
heriting in  their  own  persons;  if  the  inheritance  is  ordered  by  such 
general  rules  as  the  course  oif  nature  would  suggest  to  us.  There  is  a 
natural  presumption,  that  a  man's  parents  do  not  survive  him;  and 
though  such  estates  as  we  are  now  speaking  of,  might  possibly  have 
come  to  him  by  will  from  some  other  ancestor,  and  not  from  his  imme- 
diate parents,  yet  the  more  usual  descent  in  estates  of  ancient  inheri- 
tance, is  from  the  pai*ents  themselves.  And  since  such  general  rules, 
as  are  to  govern  Uiese  successions,  are  to  be  taken  from  what  is  com- 
monly the  case,  it  follows  that  the  parents  of  the  intestate  persons  are 
very  reasonably  left  out  of  the  succession,  where  the  estate  to  be  dis- 
posed of  is  ancient  inheritance,  upon  account  of  the  general  presump- 
tion, that  such  estate  came  from  the  parents,  and  consequently  that  his 
parents  do  not  survive  him.  As  it  is  presumed  therefore  not  to  be  in 
his  power  to  pay  the  debt  of  gratitude  to.  them  in  their  own  persons,  he 
can  only  pay  it  to  their  representatives;  that  is,  to  those  whom  his  pa- 
rents, if  they  had  been  living,  would  have  valued  in  the  next  place  to 
diemselves.  These  representatives  are  the  children  of  his  parents,  or 
his  own  brothers  and  sisters.  The  duty  of  gratitude,  therefore,  which 
he  owed  to  his  paurents,  for  the. estate  of  ancient  inheritance,  received 
from  them,  will  point  out  his  brothers  and  sisters  to  be  his  heirs. 

But  suppose  that  no  brothers  or  sisters  survive  him,  and  consequently 
that  it  is  not  in  his  power  to  make  a  return  to  his  parents  in  the  per- 
sons of  their  representatives;  we  must  then  go  another  step  backwards: 
the  gratitude,  which  he  owed  to  his  ancestors,  for  the  inheritance  de- 
scended from  them,  would  lead  him  to  his  remoter  parents,  to  his  grand- 
fitthers  or  grandmothers.  However  as  there  is  more  reason  to  suppose 
them  to  be  dead  than  his  immediate  parents,  he  could  only  show  his 
gratitude  to  these  remoter  parents  in  the  persons  of  their  representa- 
tives, who  are  his  uncles  or  nis  aunts. 

If  there  are  no  such  representatives  to  take,  in  an  intestate  succes- 
sion, the  obligation  of  gratitude  ceases,  and  estates  of  ancient  inheri- 
tance are  disposed  of  in  the  same  manner  with  estates  of  a  man's  own 
acquisition.  And  we  are  next  to  consider  in  what  manner  the  princi- 
ple of  doing  a  man's  duty  for  him  will  lead  the  law  to  dispose  of  such 
estates  as  these  when  he  dies  without  children. 

*What  a  man  has  acquired  himself  is  not  chargeable  with  any  debt 
of  gratitude,  as  it  did  not  descend  to  him  by  the  favour  of  any  one.  So 
ftat  in  these  circumstances  he  has  no  other  duty  to  regard,  but  that  of 
kbdness  or  good  will  in  general.  Now  the  ties  of  friendship  are  often 
Buch  closer  in  a  man's  own  opinion,  than  those  of  blood;  we  have  often 
a  stronger  inclination  to  be  kind  to  our  friend,  than  to  our  relations. 
But  as  the  connections  of  friendship  are  arbitrary  and  accidental,  whilst 
those  of  blood  are  natural  and  uniform;  the  former  cannot  be  reduced 
to  the  same  rule  or  come  under  the  same  general  notice,  that  the  latter 
do.  Upon  this  account,  whatever  arbitrary  or  accidental  affections  a 
man,  whilst  he  was  alive,  may  have  had  for  his  friend,  the  most  natural 
presumption  is,  that  he  loved  his  relations  better  than  any  one  else,  and 
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that  he  ought  to  have  shown  his  kindness  and  good  will  to  those  in  the 
first  place,  who  were  the  nearest  to  him  by  blood.  These,  therefore, 
upon  the  principle  already  laid  down,  have  the  first  claim  to  inherit 
what  estate  he  has  acquired  himself. 

Philo  is  miataken  ^'  "^^  ^^^  ^^  Moses  says,  *"  Thou  shalt  speak  un- 
in  his  interpreta-  to  the  children  of  Israel,  saying,  if  a  man  die,  and  have 
tion  of  the  Mosaic  no  son,  then  ye  shall  cause  his  inheritance  to  pass  unto 

his  daughter;  and  if  he  have  no  daughter,  then  ye  shall 
give  his  inheritance  unto  his  brethren;  and  if  he  have  no  brethren,  then 
ye  shall  give  his  inheritance  unto  his  father's  brethren;  and  if  his  father 
have  no  brethren,  then  ye  shall  ffive  his  inheritance  unto  his  kinsman, 
that  is  next  to  him  of  his  family.'' 

Philo  maintains,  that  this  law  of  intestate  succession  does  not  exclude 
the  intestate's  father:  f '^  for  it  would  be  senseless  to  imagine,  that  the 
uncle  should  be  allowed  to  succeed  the  brother's  son,  as  a  near  kins- 
man to  his  (athery  and  yet  the  father  himself  be  denied  the  same  privi- 
lege. But  since,  as  this  writei:  goes  on,  the  law  of  nature  appoints  diat 
children  should  be  heirs  to  their  parents,  and  not  parents  to  their  chil- 
dren, Moses  passed  this  case  over  in  silence,  as  ominous  and  unlucky, 
and  contrary  to  all  pious  wishes  and  desires;  lest  the  £sither  and  mother 
should  seem  to  be  gainers  by  the  untimely  death  of  their  children,  when 
they  ought  rather  to  be  afflicted  at  it.  Yet  by  allowing  the  inheritance 
to  uncles,  he  indirectly  admits  the  claim  of  the  parents,  in  order  both 
to  preserve  decency,  and  to  prevent  the  estate  from  going  to  a  stranger." 

He  here  allows,  that  in  the  order  of  nature,  parents  are  excluded 
from  succeeding  to  their  children;  and  this,  one  would  think,  is  a  suffi- 
cient defence  of  the  law  of  Moses.  He  had  however  another  point  uk 
view;  he  did  not  so  much  design  to  defend  the  law,  as  to  explain  it  for 
the  benefit  of  parents,  and  to  show  that  the  law,  though  it  does  not  name 
them,  allows  them  to  succeed  to  the  estates  of  their  children.  But  anj 
one  who  reads  the  passage  here  cited  from  the  law  of  Moses,  and  com» 
pares  it  with  what  occurs  in  the  same  law  upon,  the  like  subject,  will 
find  reason  to  think  that  the  legislator  has  a  particular  view  to  estates 
of  ancient  inheritance.  And  we  have  already  seen,  that  the  general 
presumption  of  such  estates  coming  to  a  man  from  his  parents  is  a  suffi- 
cient ground  for  leaving  the  parents  out  of  the  succession. 

There  is  one  disposition  made  by  this  law  of  succession,  which  dif- 
fers from  the  general  rules,  that  have  been  mentioned  above;  and  that 
is  the  disposition  of  a  man's  inheritance  to  his  sons,  exclusive  of  his 
daughters;  so  that  his  daughters  have  no  claim,  unless  he  dies  without 
sons.  This  part  of  the  law  was  relative  to  the  civil  polity  of  the  Jews; 
and  the  intent  of  it  was  to  obtain  a  purpose,  which  the  legislator  had  in 
view,  of  maintaining  an  equality  of  fortune  amongst  the  people,  by 
keeping  the  same  quantity  of  land  not  only  within  the  same  tribe, 
but  likewise  within  the  same  family.  Now  if  the  daughters  had 
shared  with  the  sons,  they  by  marrying  into  other  famuies  would 
have  carried  a  great  part  of  the  inheritance  out  of  their  own.  The 
law  therefore  postpones  their  claim,  and  only  gives  them  a  claim 
in  case  there  are  no  sons.  And  even  then,  though  it  cannot  obtain 
its  first  intention  of  keeping  the  inheritance  within  the  same  &mi» 
ly,  it  takes  care  to  keep  it  within  the  same  tribe,  by  enjoining,  |  thai 

*  Num.  XXVn.  8,  9,  &c.        f  De  rit  Mot.  HI.  page  689.         i  Num.  XXXVI.  6. 
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such  heiresses  should  marry  to  whom  they  think  best,  only  to  the  fa- 
mily of  the  tribe  of  their  Either. 

jtl.  Though  the  order  of  succession,  which  we  have  order  of  succes- 
been  describing,  is  called  a  natural  one,  yet  it  is  not  for  nonmay  be  varied 
that  reason  so  ued  and. settled,  as  to  make  it  unnatural  ^^  ^^^^  ^^^ 
or  unreasonable  for  civil  laws  to  call  the  relations  of  an  intestate  to  in- 
herit his  goods,  in  a  different  prd^.  If  this  is  a  natural  order  at  all,  it 
is  only  so  upon  these  two  suppositions;  first,  that  civil  laws  have  esta- 
blished intestate  inheritance;  and  secondly,  that  in  such  establishment 
they  proceeded  upon  the  sole  principle  of  taking  care  to  discharge  a 
man's  duties  of  kindness  for  him,  where  he  had  neglected  to  discharge 
them  himself.  But  civil  laws  have  commonly  some  other  principles  m 
▼iew,  besides  this,  such  as  are  relative  either  to  the  civil  polity  of  the 
state  itself,  or  to  the  conditions  upon  which  the  individuals  hold  their 
property.  So  that,  notwithstanding  the  law  may  design  in  general  to 
show  that  kindness  to  an  intestate's  relations,  which  he  ought  to  have 
shown  them,  by  disposing  of  his  fortunes  amongst  them,  a  regard  to  those 
other  principles  may  lead  it  to  dispense  this  kindness  in  a  different  or- 
der from  what  we  have  been  describing.  We  have  just  now  taken  no- 
tice of  an  instance  of  this  sort  in  the  Mosaic  law,  which  though  it  calls 
a  man's  children  to  inherit  in  preference  to  all  others,  as  they  are  the 
persons  to  whom  he  owed  the  chief  regard,  yet  in  view  to  the  design 
of  preserving  the  same  lands  in  the  same  tribe,  and  as  much  as  might 
be  m  the  same  family,  it  postpones  the  claim  of  the  daughters  and  gives 
them  no  share  in  the  inheritance,  where  there  are  any  sons.  Upon  the 
whole,  as  it  is  an  argument  of  a  shallow  insight  into  matters  of  this  sort, 
to  charge  the  civil  \kw  of  any  country  with  beine  arbitrary  and  unrea- 
sonable, where  in  the  order  of  intestate  successions  they  deviate  from 
such  rules  as  would  arise  out  of  that  natural  affection,  wUch  every  man 
is  supposed  to  have  for  his  relations,  according  to  their  nearness  to  him 
in  blood;  so  on  the  other  hand,  no  reasons  that  can  be  assigned  for  such 
deviations  will  be  satisfactory,  unless  they  are  taken  either  from  the 
particular  civil  constitution  of  the  countrv,  and  the  purposes  which  such 
a  civil  constitution  has  in  view,  or  else  from  the  conditions  upon  which 
every  individual  who  is  a  member  of  the  civil  community,  is  supposed 
to  receive  and  to  hold  his  property. 

XII.  *If  a  man  by  any  oublic  or  solemn  act  has  dis*  xhe  mccetnon  of 
inherited  his  children  in  nis  life-time,  this  act  will  na-  children  may  be 
turally  prevent  their  claim  to  his  goods,  where  he  dies  ^*  off  by  disheri- 
intestate.  For  his  declared  intentions  concerning  his  "^'^* 
property  are  in  effect  his  will  or  testament;  so  that  a  child  thus  disin- 
oerited,  has  no  more  claim  to  succeed  to  the  estate  of  his  parent,  than 
he  would  have  had,  if  such  parent  had  expressly  excluded  nim  by  will. 
Such  an  act  of  the  parent  in  his  life-time,  or  such  a  will  made  by  him 
at  his  death,  are  contrary  to  the  duty  of  a  parent,  if  the  child  had  not 
been  guilty  of  any  crime,  which  might  deserve  such  usage.     But  if  the 

S'ent  had  a  full  rieht  to  dispose  of  his  eoods  as  he  pleased,  the  act  of 
herison,  though  it  is  contrary  to  his  duty,  will  not  be  void,  without 
the  interposition  of  the  civil  law.  It  is,  however,  as  we  have  before  ob- 
lenred,  very  reasonable,  that  the  civil  law  should  interpose  in  these 
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cases,  and  set  aside  his  will,  or  make  void  his  act  of  disherison,  so  as  to 
dispose  of  his  estate  in  such  a  manner,  as  he  ought  in  duty  to  have  dis- 
posed of  it  himself. 

Uncertainty  of  XIII.  *There  is  a  second  exception  against  a  child's 
^k^!}    «I!?£*^"    *  succeedine  to  an  intestate  father;  and  that  is,  where  pro- 

cniid    from    siic-  .,  <^        .  ^.         ^i    ^   ^i  i  '    ■» 

ceeding  to  an  in-  P^i*  evidence  18  wanting,  that  the  person  whose  goods 
teaute  parent  are  in  question  was  ifs  father.  Because  if  there  is  not 
sufficient  ground  to  presume  that  the  child  is  his  own,  it  does  not 
appear  to  have  been  his  dutj  to  provide  for  such  child.  Now  the 
ground  for  presuming  the  child  to  be  his  own  is,  that  it  was  born  in 
marriage.  For  since  by  marriage  the  wife  is  placed  under  the  inspec- 
tion, and  is  in  the  custody  of  her  husband,  it  is  reasonable  to  suppose 
that  he  has  kept  all  other  men  from  her,  and  consequently  that  the  chil- 
dren which  she  bears  are  his  own.  Nor  does  it  appear  that  where  the 
law  has  established  a  right  of  inheritance,  such  children  could  claim  in 
virtue  of  their  feithers  acknowledging  them  by  any  public  act,  unless 
the  same  law  had  allowed  of  the  validity  of  such  acknowledgement. 
For  instance,  where  adoption  is  allowed  of,  a  man  might  as  well  adopt 
such  children  born  out  of  marriage  as  any  other  persons;  and  then  the 
effect  of  his  having  adopted  th^m  would  be,  that  they  might  inherit  as 
his  children.  But  where  adoption  is  an  act  unknown  to  the  law,  an 
established  right  of  inheritance  extends  to  them  only,  to  whom,  in  the 
eye  of  the  law,  the  intestate  owed  a  duty;  and  these  are  such  only  as 
are  known,  by  the  legal  evidence  of  a  marriage  with  their  mother,  to 
have  been  his  children. 

Infanta,  ideots  and  XIV.  Now  we  are  speaking  of  the  cl^m  which  chil- 
tnadmen,  naturally  dren  have,  of  succeeding  to  the  estate  of  their  intestate 
incapabit  of  pro-  parent;  it  may  be  proper  to  inquire  how  far  such  chii- 
^^^'  dren,  if  they  are  infants,  and  how  &r  infants  in  general, 

are  capable  of  niaking  a  derivative  acquisition  of  property.  I  say  a  de- 
rivative acquisition,  because  I  suppose  it  to  be  evident,  from  what  has 
been  said  already,  that  they  cannot  possibly  make  an  original  acquisi- 
tion. And  since  the  case  of  madmen  and  of  ideots  is  nearly  the  same 
with  that  of  in&nts,  we  may  take  this  opportunity  of  considering  how 
far  any  of  them  are  capable  of  acquiring  property  derivatively.  No  de- 
rivative acquisition,  as  has  been  shown  already,  can  be  made  without 
the  intention,  design,  or  consent  of  the  party  who  makes  it,  and  with- 
out some  declaration  or  notification  of  such  intention,  either  by  words 
or  by  actions.  But  since  there  can  be  no  such  intention,  and  no  such 
notincation  where  there  is  no  use  of  reason;  it  follows,  that  infants  who 
are  not  yet  come  to  the  use  of  reason,  that  ideots,  who  never  will  ar- 
rive at  it,  and  that  madmen,  who  have  lost  it,  are  naturally  incapable  of 
acquiring  property. 

There  is  indeed  one  question  relating  to  madmen,  in  which  infants 
or  ideots  are  not  concerned.  Infants  cannot  acquire  property,  whilst 
their  natural  incapacity  continues,  and  ideots  can  never  acquire  it,  as 
long  as  they  live:  we  cannot,  therefore,  ask  whether  they  are  capable 
of  keeping  or  holding  property,  after  they  have  acquired  it.  But  since 
men,  who  were  once  of  sound  understanding  and  have  passed  their  in- 
fimcy,  may  lose  their  senses  afterwards  and  become  mad,  we  may  ask 
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whether  they,  by  thus  losing  the  use  of  their  reason,  cease  to  have  pro- 
perty in  those  goods,  which  they  had  before  acquired.  And  certainly 
where  the  design  of  keeping  property  in  goods  ceases,  where  there  is 
no  intention  of  excluding  others  from  the  use  or  possession  of  them,  the 
right  of  property  is  at  an  end;  an  intention  to  keep  up  this  claim  is  as  ne- 
cessary to  maintain  it,  as  an  intention  to  acquire  such  a  claim  is  to  be- 
gin it.  But  since  this  intention  ceases  with  the  use  of  reason,  madmen 
by  the  law  of  nature  are  no  more  capable  of  keeping  property  than  they 
are  of  acquiring  it. 

XV.  *6rotius  imagines,  that  infants,  ideots  and  mad-  Law  of    nations 
men  are  made  capable  of  accepting  and  of  retaining  pro-  wrong^lj  explained 

Serty  by  the  common  consent  of  mankind,  which  consi-  ^y  Grotius. 
ers  them  as  part  of  the  human  species;  and  by  this  fiction,  that  is,  by 
considering  them  as  part  of  the  human  species,  they  are  looked  upon  to 
have  so  much  reason,  as  will  render  them  capable,  like  the  rest  of  the 
speeies,  to  aecept  and  to  hold  property.  But  then  he  observes,  that 
thou^  human  laws,  such  for  instance  as  what  he  calls  the  law  of  na- 
tione  derived  from  the  common  consent  of  mankind,  may  suppose  what 
is  different  from  nature,  yet  they  cannot  suppose  what  is  contrary  to  it. 
The  right,  therefore,  of  property  in  infants,  or  ideots  or  madmen,  as  far 
as  it  depends  upon  such  a  law,  can  extend  only  to  the  acquisition  and 
possession  of  things,  but  not  to  the  use  of  them,  or  to  the  power  of  ali- 
enating them.  Now  it  does  not  appear  to  me,  that  a  supposition  of  their 
capacity  to  use  or  to  alienate  their  property  is  at  all  more  contrary  to 
nature,  than  a  supposition  of  their  capacity  to  take  and  to  retain  it. 
Reason  is  as  necessary  in  one  of  these  acts  ^  it  is  in  the  other:  he,  that 
has  not  the  use  of  reason,  cannot  indeed  alienate  his  property,  but  nei- 
ther can  he  acquire  property;  and  if  it  is  contrary  to  nature  to  suppose 
him  to  have  the  use  of  reason  for  one  purpose,  it  must  be  as  contrary  to 
nature  to  suppose  him  to  have  the  use  of  it  for  the  other  purpose.  Since 
therefore  it  is  granted,  that  the  common  consent  of  mankind  cannot, 
without  going  contrary  to  nature,  suppose  infants  or  ideots  or  madmen, 
to  hare  so  much  use  of  reason  as  to  make  them  capable  of  using  or  of 
alienating  their  property,  we  may  reasonably  conclude,  that  neither  is 
it  any  common  consent  proceeding  upon  this  priiiciple,  which  makes 
them  capable  of  taking  and  holding  it.  Indeed  an  incapacity  of  using 
or  of  alienating  is  inconsistent  with  the  notion  of  property,  unless  we 
suppose  that  property  to  be  a  limited  one;  because  full  property  in  a 
thing  implies  a  power  of  using  it,  and  disposing  of  it,  in  what  manner  we 
please.  If,  therefore,  both  by  the  law  of  nature,  and  by  this  supposed 
fiction  of  the  law  of  nations,  infants  and  ideots  and  madmen  are  incapa- 
ble of  using  and  of  alienating  goods,  they  must  be  deemed  equally  in- 
capable of  having  full  property  in  them. 

A  VI.  It  is  obvious  to  ask  here,  what  is  meant  when  custody  of  the  law 
we  speak  of  the  estate  or  the  goods  of  infants  or  ideots  or  supplies  the  place 
madmen?  If  they  have  no  property,  in  such  estate  or  of  pw^erty. 
gpods,  why  do  we  call  them  theirs?  and  since,  if  they  have  not  proper- 
ty in  the  things  so  called,  those  things  are  either  the  property  of  no 
Bian,  or  where  inheritance  has  been  established,  are  the  property  of 
the  next  heir,  who  is  under  no  incapacity;  the  next  question  will  be, 
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why  may  not  any  one  seize  upon  such  estate,  as  being  become  common; 
or,  howeyer,  why  may  not  the  next  heir  consider  it  as  his  own,  if  there 
is  any  such  heir?  Certainly  this  might  be  done,  if  no  positive  law  in- 
terposed to  hinder  both  the  next  heir  in  succession  from  entering  in  his 
0¥m  right,  and  to  hinder  all  other  persons  from  seizing  upon  such  things 
as  would  belong  to  an  infant  or  ideot  or  madman,  if  they  were  capable 
of  property.  But  then  these  laws  do  not  interpose  by  a  fiction,  that  in- 
£uits  or  ideots  or  madmen,  as  parts  of  the  human  species,  are  capable  of 
acquiring  and  holding  property;  they  interpose  by  taking  those  things 
into  their  custody,  or  by  guarding  diem  for  the  benefit  of  him,  who 
would  be  the  owner  of  them,  if  he  was  capable  of  property.  And  thus 
all  other  persons  are  prevented  from  making  any  acquisition  of  them, 
not  in  virtue  of  any  supposed  exclusive  right  in  him,  but  merely  by  the 
authority  and  prohibition  of  such  law. 

In  the  mean  time  the  things  are  called  his,  not  because  they  are  so, 
but  because  the  effect  of  the  law  in  respect  of  all  other  persons  is  the 
same  with  the  effect  of  an  exclusive  right  in  him.  I  say  in  respect  of 
all  other  persons;  (or  in  respect  of  himself,  the  effect  is  not  the  same; 
an  exclusive  right  of  property  either  real  or  supposed  would  give  him 
the  power  not  only  of  keeping,  but  likewise  of  using  or  of  alienating  his 
goods;  whereas  the  mere  custody  of  the  law,  though  it  hinders  others 
from  seizing  upon  them,  does  not  produce  any  such  power  in  the  per- 
son, for  whom  they  are  kept. 

When  things  are  thus  kept  for  the  benefit  of  infants,  they  are  in  the 
custody  of  the  law,  till  those  infants  arrive  at  the  use  of  reason,  and  then 
their  property  begins.  When  they  are  kept  in  the  same  manner  for 
the  benefit  of  madmen,  the  custody  is  precarious  and  temporary;  for  since 
madmen  are  frequently  known  to  recover  the  use  of  tibeir  reason,  and 
are  therefore  always  deemed  capable  of  recovering  it,  their  property  can 
be  in  the  guardianship  of  the  law  only  till  this  event  happens;  and  since 
it  is  uncertain  at  what  time  it  will  happen,  the  custody  of  their  proper- 
ty is  precarious.  But  when  things  are  kept  for  the  benefit  of  ideots, 
die  custody  is  perpetual,  that  is,  it  lasts  as  long  as  the  ideot  lives,  be- 
cause ideots  are  such,  as  never  had  and  never  can  have  the  use  of  reason. 
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CHAPTER  VIII. 

OP  PBESCHlPnON. 

L  Wh^a  Prescription  i8y  and  on  what  founded. — ^11.  Why  Umg  posaeS" 
9ion  ie  necessary  to  daim  by  prescription. — ^IIL  Why  uninterrupted 
possession  is  necessary. — ^lY.  Why  honest  possession  is  necessary. 
— ^V.  Prescription  extends  to  incorporeal  things. — VI.  Objection  to 
fke  natural  foundgAion  of  prescription, — VIL  Some  grounds  to  be^ 
Keoe  prescription  to  have  been  established,  by  an  universal  consent. — 
VIII.  What  length  qf  time  gives  an  equitable  daim  by  prescription. 
— ^IX.  Prescription  holds  against  persons  unborn. 

I.  Pbsscbiption  is  a  right  to  a  thing  acquired  by  what  prescription 
long,  hoaest,  and  uninterrupted  possession;  though  be-  is,  and  on  what 
&>re  saeh  possession  some  other  person  and  not  tibe  pos-  bounded. 
sessor  was  the  owner  of  it. 

*Tbia  right  in  the  possessor  is  founded  upon  the  presumed  derelic** 
tion  of  the  proprietor.  It  is  not  indeed  agreeable  to  the  law  of  nature, 
that  anj  moral  effect,  such  for  instance  as  the  loss  or  the  acquisition  of 
a  right,  should  follow  upon  the  bare  intention  of  the  mind;  but  when 
the  intention  either  of  parting  with,  or  of  acquiring  a  right  is  sufficient- 
I J  declared,  it  is  naturad,  that  such  an  intention  should  produce  its  effect. 

Now  our  intentions  may  be  made  known  either  by  words  or  acts. 
We  may,  indeed,  falsify  in  our  words,  or  we  may  dissemble  in  our  be- 
haviour; it  is  possible,  that  we  may  say  one  thing,  when  we  mean  an* 
other,  or  that  we  may  behave  in  such  a  manner  as  to  deceive  mankind, 
and  make  them  believe  our  designs  to  be  different  from  what  they  are. 
There  is,  therefore,  no  strict  and  necessary  connection  between  our  inten- 
tions, and  the  signs  whereby  we  testify  them.  It  must,  however,  be 
allowed,  that  our  acts  may  be  as  certain  marks  of  our  intention,  as  our 
words;  which  is  all  we  need  contend  for.  Thus  we  may  release  a  debt- 
or, not  only  by  a  verbal  declaration,  but  by  delivering  up  or  by  cancel- 
ling his  bond;  and  in  like  manner  .what  we  throw  away  is  as  plainly  re- 
linquiflbed,  as  if  we  had  declared  oiu*  design  to  relinquish  it  m  so  many 
words. 

The  acts,  by  which  we  may  notify  our  intentions,  are  either  positive 
or  negative;  that  is,  our  intentions  may  appear  either  from  our  actions 
or  our  omissions.  fWhen  any  thing  is  transacted,  in  which  a  man  is 
eoncemed,  if  he  is  present  at  the  time,  and  does  not  contradict  it,  the 
pre8umpti<m  from  his  silence  is,  that  he  consents  to  it.  If  goods  are 
shipwrecked,  or  cattle  have  strayed,  and  the  owner  neither  sends  out 
to  look  for  them,  nor  endeavours  by  any  means  to  recover  them,  the 
most  obvious  construction  of  his  neglect  is,  that  he  despairs  of  finding 
them,  and  disregards  or  gives  up  any  claim,  that  he  had  to  them.  In 
like  manner,  if  he  suffers  another  to  keep  possession  of  his  goods,  with- 
out laying  claim  to  them,  when  he  both  knows  where  they  are,  and  is 
at  liberty  to  claim  them,  this  neglect  is  fairly  presumed  to  be  a  mark  of 
intenticm  to  part  with  them;  and  when  the  owner  has  thus  relin- 

m 
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quished  them,  they  become  the  property  of  the  possessor,  as  the  first 
occupant  of  them. 

It  is  necessary,  however,  to  remember  that  in  this,  and  in  all  other 
instances,  where  a  man's  neglect  to  claim  is  deemed  a  mark  of  his  in- 
tention to  relinquish  his  goods,  it  is  requisite  that  his  silence  should 
not  arise  either  from  ignorance  or  from  fear.  If  he  does  not  claim  his 
goods,  either  because  ne  does  not  know  what  are  his  goods  or  who  is 
in  possession  of  them,  or  because  he  is  under  some  restraint  and  is  afraid 
to  claim  them;  his  silence  in  such  circumstances  can  be  no  mark  of  his 
intention  to  part  with  them:  such  silence  plainly  arises  from  another 
cause,  and  therefore  necessarily  requires  another  construction. 
Why  lony  possea-  ^^'  From  what  has  been  said  it  will  appear,  that  pre* 
sion  necessaiy  to  scription  cannot  proceed  but  upon  long  possession:  not 
claim  by  prescrip-  because  length  of  time  operates  as  an  efficient  cause  to 
*'^"'  produce  a  right  in  the  possessor;  but  because  it  is  ne- 

cessary in  order  to  make  the  owner's  silence  a  reasonable  ground  to  pre- 
sume that  he  intends  to  relinquish  his  property.  If  his  neglect  is  of 
short  continuance,  it  may  be  owing  either  to  his  ignorance  or  his  fear: 
he  might  not  know  what  things  he  had  a  right  to,  or  he  might  not  know 
who  was  in  possession  of  them;  or  if  he  knew  both  these  particulars, 
yet  still  he  might  be  afraid  to  make  his  claim.  But  in  the  course  of  a 
long  time,  it  is  reasonable  to  imagine,  that  he  might  have  come  to  the 
knowledge  both  of  his  claims  and  of  the  person  who  is  in  possession  of 
what  belongs  to  him,  and  that  he  might  likewise  by  some  means  or  other 
be  able  to  remove  his  fears,  or  at  least  to  find  some  opportunity  of  de- 
claring his  right  without  any  danger.  Length  of  time,  therefore,  de- 
termines his  silence  or  neglect  to  be  a  mark  of  his  intention  to  relinquish 
his  right,  as  it  affords  a  reasonable  presumption,  that  such  silence  or  ne- 
glect was  not  owing  either  to  ignorance  or  to  fear. 
Why  unintemipt-  ^^^'  Uninterrupted  possession  is  plainly  necessary  to 
ed  possession  ne-  give  the  possessor  a  right  by  prescription,  because  his 
cessuytociaimby  right  depends  upon  the  presumptive  dereliction  of  the 
prescnption.  owner,  and  there  can  be  no  presumption  of  his  having 

relinquished,  where  by  any  claim  of  his  he  has  interrupted  the  pos- 
session. 

Why  honest  po».  '^-  '*  ^^  *^  ^^  farther  observed,  that  peseription  can- 
session  necessary  not  proceed  without  honest  possession.  If  the  possessor 
to  clum  by  pre*  came  dishonestly  by  the  goods,  though  his  possession  is 
scription.  g^gj.  g^  jQjjg  Qj.  gygj.  g^j  quiet,  he  acquires  no  claim  to 

them.  We  may  several  ways  become  honestly  possessed  of  what  be- 
longs to  another  man,  without  having  any  right  to  it,  when  we  are  first 
possessed  of  it.  Suppose,  for  instance,  that  tibe  thing  has  been  given  us 
by  any  one,  who  was  not  the  true  owner  of  it,  though  we  thought  he 
was;  suppose  w^  have  purchased  it  of  any  one,  who  had  obtained  it  by 
force  or  by  fraud,  without  our  knowing  how  he  obtained  it;  or  suppose 
we  have  found  it,  and  have  endeavoured  without  success  to  find  out  the 
true  owner;  in  any  of  these  cases  our  possession  is  honest,  though  the 
thing  possessed  is  not  our  own.  Where  possession  of  a  thing  begins 
after  such  a  manner  as  this,  without  any  dishonesty  in  the  possessor, 
and  has  been  continued  for  a  considerable  length  of  time  without  being 
interrupted,  it  will  give  him  a  right  to  the  thing.  But  if  his  possession 
was  dishonest  in  the  first  instance,  he  can  acquire  no  such  right.     All 
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disfaonest  possession  implies,  that  some  fraud  or  some  violence  was  made 
use  of  in  obtaining  it  Where  fraud  is  made  use  of,  the  owner  is  cer- 
tainly ignorant  of  somethings  which  he  ought  to  know;  and  where  vio- 
lence is  made  use  of,  the  owner  is  certainly  in  some  fear.  Now  length 
of  time  a£Ebrds  only  a  presumption,  that  the  ignorance  or  fear  of  the 
owner  are  removed;  and  consequently,  sii^ce  no  presumption  can  pre- 
vail against  a  certainty,  no  length  of  time  can  so  far  take  away  the  ig- 
norance or  the  fear  of  the  owner,  in  the  case  of  dishonest  possession,  as 
to  render  his  silence  a  sufficient  sign  of  his  intention  to  quit  his  claim. 
As  his  ignorance  or  his  fear  were  certain  at  first,  the  same  ignorance  or 
the  same  fear  must  be  supposed  to  continue  till  they  are  certainly  re- 
moved. Length  of  time  ^ords  only  a  presumption,  that  they  are  re- 
Bioved.  Therefore,  length  of  time  does  not  remove  them  sufficiently. 
But  since  as  long  as  his  silence  is  understood  to  arise  either  from  igno- 
rance or  bom  fear,  it  cannot  reasonably  be  looked  upon  as  a  sign  of  his 
intention  to  relinquish  his  right,  and  upon  that  account  the  rignt  of  the 
possessor  cannot  take  place;  it  follows,  that  no  possession,  though  for  a 
great  length  of  time  and  without  interruption,  can  give  a  right  by  pre- 
eeription,  if  it  began  dishonestly. 

r .  When  we  say,  that  things  may  be  acquired  by  Preicription  ex- 
prescripCion,  we  must  be  understood  to  mean,  not  only  tends  to  incdrpo- 
eorpor^,  but  likewise  incorporeal  things.  Jurisdiction  ^"^  thin^^ 
or  sovereignty  may  be  acquired  in  this  manner,  as  ¥^11  as  land  or  move* 
able  goods.  Laws  may  be  repealed,  customs  may  be  established  into 
laws,  civil  constitutions  of  government  may  be  altered,  subjects  may  en- 
large their  privileges,  governors  may  extend  their  prerogative,  not  only 
by  express  appointment  or  compact,  but  likewise  by  such  a  tacit  agree- 
ment as  this  of  prescription.  But  it  is  not  necessary  to  enter  into  this 
matter  now,  because  there  will  be  a  more  proper  opportunity,  when 
we  come  to  explain  the  law  of  nature,  as  it  respects  civil  societies. 

YI.  The  principle,  upon  which  the  claim  of  prescrip-  objection  to  the 
tion  is  founded,  according  to  the  law  of  nature,  as  far  as  natural  foundation 
we  havejf  et  explained  it,  is  only  [H*esumptlon  or  conjee-  ^^  prcacription. 
tore.  ^^The  owner  of  the  thing,  which  ihe  present  possessor  claims,  is 
presumed  to  have  quitted  his  right  to  it,  merely  because  he  has  been 
silent  about  it,  and  has  neglected  to  claim  it  for  a  long  time.  Mankind 
indeed  might  by  common  consent  establish  such  a  silence  into  a  stand- 
ing mark  of  an  intention  to  relinquish,  in  the  same  manner  as,  by  a  like 
eoDunon  consent,  they  have  affixed  a  certain  and  determinate  »gnifica- 
tion  to  words,  which  in  themselves,  without  such  consent  and  establish- 
ment, have  no  signification  at  all.  But  without  an  establishment  or  con- 
sent of  this  kind,  the  owner's  silence  alone,  though  of  ever  so  lone  a 
continuance,  would  be  too  precarious  a  mark  of  his  intention  to  relin- 
quish his  right  for  any  certain  and  uniform  claim  of  the  possessor  to  be 
rounded  upon  it.  Mankind,  as  £su*  as  we  can  learn  what  their  inclina- 
tion is  by  constant  experience,  are  generally  disposed  to  keep  what  they 
have  gotten,  and  not  to  relinquish  it  without  good  and  sufficient  reasons 
br  so  doing.  Any  neglect  therefore  to  claim  what  is  their  own,  if  we 
would  interpret  it  agreeably  to  the  nature  of  mankind,  as  we  learn  from 
constant  experience  what  that  nature  is,  cannot  well  be  looked  upon  as  a 
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mark  of  their  intention  to  relinquish  their  right,  unless  some  other  good 
and  sufficient  reasons  appear,  whj  thej  should  reh'nquish  it:  their  ge- 
neral temper  and  inclination  will  rather  lead  us  to  suppose,  that  such 
neglect  or  silence  may  have  been  owing  to  ignorance  or  fear. 

To  support  the  right  of  prescription  upon  natural  principles,  it  is 
sometimes  explained  in  a  different  manner.  This  right  is  said  not  to 
take  place,  till  a  man  has  been  in  possession  of  the  tiling  claimed  for 
time  immemorial,  and  that  as  no  other  proprietor  can  then  appear,  be- 
sides the  present  possessor,  he  alone  is  to  be  looked  upon  as  the  true 
proprietor;  because  a  claimant,  who  does  not  appear,  and  a  claimant, 
who  does  not  exist,  are  in  a  moral  view  the  same  thing.  Now  if  by 
time  immemorial,  is  here  meant  such  a  length  of  time,  that  no  memory 
can  possibly  go  farther  back,  the  possessor  of  the  thing  must,  after  such 
time  immemorial,  be  undoubtedly  the  proprietor  of  it;  but  then  he  can« 
not  well  be  said  to  have  a  right  to  it  by  prescription;  because  his  right, 
upon  this  supposition,  will  not  differ  at  all  from  a  right  by  first  oecu- 
pancy.  For  certainly  where  there  neither  are  nor  can  be  any  traees 
of  any  other  owner,  besides  himself,  he  must  necessarily  be  looked  upon 
as  the  first  owner.  But  if  by  time  immemorial  any  time  less  than  this 
is  meant;  if  there  are  any  traces  of  a  former  owner,  though  such  former 
owner  has  not  claimed  for  many  years,  it  will  be  as  difficult,  upon  Hob 
principle  of  possession  for  time  immemorial,  to  make  out  the  possessor's 
right  to  the  thing  so  possessed,  as  upon  any  other,  without  having  re- 
course to  some  positive  establishment. 

Some  gn«>and».to      VII.  The  circumstances  of  mankind  after  the  intro^ 
tion^o^hav^lbeen  ^^^tion  of  property,  and  after  possession  had  been  long 
established  by  an  lost  by  the  old  proprietor,  and  had  long  continued  in 
uniTenal  law.         some  other  person,  would  make  such  a  claim  as  this  of 
prescription,  generally  beneficial.     For  without  such  a  claim,  the  diffi- 
culty of  ascertaining  the  right  of  either  party  would  be  the  occasion  of 
endless  disputes  and  of  great  hardships.     Disputes  arising,  after  posses- 
sion on  one  side  had  been  many  years  uninterrupted,  could  not  easily 
be  decided  with  fairness  and  honesty;   because  it  would  be  difficult 
either  for  the  successor  or  the  other  claimant  to  clear  up  their  title. 
And  it  would  be  a  hardship  to  turn  the  possessor  out  of  what  he  had 
quietly  enjoyed,  till  it  was  in  a  manner  grown  to  his  patrimony,  espe- 
cially since  the  former  proprietor  cannot  in  general  be  supposed  to  want 
it  much,  as  he  had  been  able  to  live  so  long  without  it,  and  to  provide 
for  himself  by  some  other  means.     The  usefulness  of  a  claim  is  indeed 
no  {H*oof,  that  such  claim  has  in  fact  been  established.     To  prove  this 
we  must  have  recourse  to  the  common  opinion  of  mankind,  as  it  appears 
in  their  constant  practice.     And  since,  when  we  look  into  their  prac- 
tice, we  find,  that  not  only  such  persons  as  are  members  of  the  same 
civil  society,  but  those  likewise,  who  belong  to  different  communities, 
plead  prescription  against  one  another;  nay,  since  we  find  that  when 
one  nation  has  been  long  possessed  of  what  did  formerly  belon;^  to  some 
other  nation,  the  possessor  maintains  his  right  to  the  thing  by  a  like  plea; 
and  that  such  a  plea,  if  it  can  be  well  supported,  is  generally  allowed 
to  be  a  good  one;  we  have  reason  to.condude,  that  the  claim  of  prescrip- 
tion has  been  introduced  and  established  by  a  like  common  consent  with 
that  which  introduced  and  established  the  claim  of  property.     But  be- 
cause prescription  is  a  sort  of  limitation  or  exception  in  the  right  of 
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property,  it  is  neeeMary  to  look  a  little  farther  than  the  bare  establish- 
ment of  such  a  right  in  order  to  see  how  we  can  reconcile  it  with  the 
claim  of  property.  .  And  it  is  in  this  part  of  the  question,  that  we  have 
recourse  to  the  principles  already  explained,  to  the  presumption  that  he, 
who  is  silent  for  any  great  length  of  time  and  does  not  claim  his  right, 
is  disposed  to  relinquish  it. 

YIU.  It  may  perhaps,  without  some  express  appoint*  iiyh^t  length  of 
mentt  be  difficult  to  determine  for  what  length  of  time  time  gives  an  equi* 
a  person  must  be  in  possession  of  a  thing,  to  give  him  a  taWe  claim  by  pre- 
cbim  to  it  by  prescription.  The  foundation  of  this  claim,  ^^"P^®'^ 
as  we  have  already  explained  it,  will  show  us,  that  the  time  must  be 
long  enough  for  presuming  the  former  owner  of  the  thing  was  not  hin- 
dered from  putting  in  his  claim  either  by  ignorance  or  by  fear,  but  must 
have  had  frequent  opportunities  of  knowing  both  what  his  right  is,  and 
whb  was  in  possession  of  it,  and  frequent  opportunities  likewise  of  re- 
leasing himself  from  any  restraints,  which  might  have  forced  him  against 
his  wul  to  be  silent  as  to  his  claim.  Possession  however  for  time  im- 
memorial, if  the  meaning  of  the  words  is  rightly  explained,  seems  to  be 
the  most  equitable  time  of  possession  for  acquiring  a  prescriptive  right. 

The  most  obvious  meaning  of  time  immemorial  is  a  time  of  such  du- 
raticHi,  that  the  memory  of  no  man  living  can  of  itself,  when  unassisted 
by  any  external  evidences,  go  back  beyond  it.  A  possession  of  no  longer 
continuance  than  this  would  give  a  right  by  prescription  too  soon; 
because  by  the  help  of  written  evidences,  the  memory  of  man  is  assist- 
ed to  go  back  into  such  periods  of  time,  as  have  been  long  past;  and 
such  evidences  will  frequently  show  where  the  possession  of  the  former 
owner  ceased,  and  by  what  means  the  claimant  by  prescription  got 
possession  at  first  and  continued  it  afterwards.  But  then  on  the  other 
hand,  if  by  possession  for  time  immemorial  we  mean  nothing  less  than 
so  long  a  possession,  that  not  only  the  unassisted  memory  of  persons 
now  living  cannot  go  farther  backwards,  but  likewise,  that  no  written 
evidences,  no  memory  assisted  by  the  ordinary  method  of  recording  facts 
which  are  past,  can  make  out  any  traces  of  any  other  proprietor,  besides 
die  present  possessor;  the  claim  of  prescription  would  then  be  useless, 
and  would  not  differ  at  all  from  the  claim  of  first  occupancy.  For  where 
would  be  the  use  of  it,  if  there  was  no  other  claimant  besides  the  pre- 
sent possessor?  and  what  other  claimant  could  there  be,  if  there  were 
no  traces  at  all  to  be  found  of  any  right  in  any  other  person  besides 
himself?  He  would  upon  this  supposition  have  an  indisputable  title  to 
the  thing  which  he  possesses,  as  the  first  occupant  of  it,  because  he  ap- 
pears to  be  the  only  owner  that  it  ever  had. 

There  is,  however,  a  middle  sense  of  time  immemorial.  If  we  under- 
stand it  to  mean  so  long  a  time,  that  though  a  former  owner  may  be  able 
to  make  out  some  sort  of  title,  yet  he  cannot  either  by  the  memory  of 
any  person  now  living,  or  by  any  record  of  past  facts,  make  out  a  clear 
and  undoubted  title  to  the  thing  in  question;  possession,  for  such  a 
length  of  time  as  this,  may  fairly  determine  the  thing  to  belong  to  the 
present  possessor.  A  prescription  gained  by  possession  for  a  time  thus 
limited,  will  be  different,  as  it  ought  to  be,  from  a  right  of  first  occu- 
pancy, and  it  will  likewise  be  of  benefit  to  mankind  by  deciding  contro- 
versies, not  easily  to  be  decided  otherwise,  without  taking  place  so  soon 
u  to  be  in  danger  of  barring  the  claim  of  the  true  owner.     Its  use  con- 
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sists  in  barring  a  doubtful  right;  and  its  equity  is  presenred  hj  a  pro- 
per regard  to  all  such  rights  as  can  be  made  out  by  the  memory  of  man, 
when  assisted  by  written  evidences. 

Prescription  hoida  IX.  What  we  claim  by  prescription,  or  in  consequence 
against  persons  of  our  having  been  possessed  of  it  without  interruption 
unborn.  f^j.  ^q^^  immemorial,  must  commonly  have  been  in  pos- 

session either  of  ourselves  or  our  ancestors,  for  a  longer  time  than  the 
extent  of  any  one  person's  life.  So  that  prescription  must  most  fre- 
quently be  pleaded,  not  so  much  against  the  former  owner  as  against 
his  heirs.  Now  for  great  part  of  the  time  whilst  this  possession  lasted) 
those  heirs  were  not  in  being;  they  were  not  born  when  our  own  pos- 
session began,  and  possibly  were  not  born,  when  our  ancestor's  posses- 
sion had  continued  long  enough  to  give  a  prescriptive  right.  *SfaalI  we 
allow,  therefore,  that  the  claim  of  the  ancestor,  which  was  set  aside  by 
our  long  possession,  will  revive  again  in  the  person  of  the  heir?  If  we 
allow  this,  prescription  will  be  of  little  use;  it  will  only  serve  to  lay  a 
dispute  asleep  for  a  while,  but  will  suffer  it  to  revive  hereafter,  when 
the  question  concerning  the  respective  claims  of  the  former  owner  and 
of  the  present  possessor  will  have  become  more  intricate,  in  proportion 
as  we  are  farther  removed  from  the  original  evidence,  by  which  that 
dispute  might  have  been  settled.  Shall  we,  therefore,  on  the  other  hand, 
affirm  that  a  prescriptive  right  will  bar  the  claim  not  only  of  him  who 
first  lost  possession,  but  of  them  likewise,  who  are  descended  from  him, 
and  were  not  born  at  the  time,  when  such  prescription  was  going  on 
and  began  to  take  place?  Before  we  affirm  this,  we  should  consider  by 
whose  silence  or  neglect  the  right  of  property  is  lost.  If  it  is  lost  by 
the  silence  of  the  heirs,  who  were  unborn,  a  prescriptive  right  would 
have  no  foundation  in  reason,  that  might  reconcile  it  with  the  notion  of 

Eroperty.  It  is  absurd  to  construe  the  silence  of  those,  who  were  un- 
orn,  as  a  mark  of  their  intention  to  relinquish  their  rights;  because 
their  silence  will  not  only  bear,  but  requires  another  construction;  they 
were  therefore  silent  and  did  not  claim,  because  they  were  not  born, 
and  could  not  claim.  But  if  we  maintain,  that  they  who  were  unborn, 
lost  their  right,  not  by  their  own  silence  or  neglect,  but  by  the  silence 
or  neglect  of  their  ancestors;  prescription  against  them  seems  to  be 
founded  in  injustice;  it  is  an  injury  to  deprive  them  of  what  belongs  to 
them,  for  the  neglect  of  their  ancestors,  a  neglect  in  which  they  were 
no  way  concerned. 

What  shall  we  say  therefore?  Shall  we  take  away  the  benefit  of  pre- 
scription, by  allowing  that  it  does  not  hold  good  against  the  posterity  of 
the  former  owner?  or  shall  we,  on  the  other  hand,  maintain,  that  it  does 
hold  good  against  his  posterity  as  well  as  against  himself,  and  so  either 
make  the  claim  absurd,  by  saying  that  the  silence  of  his  posterity,  when 
they  could  not  speak,  is  a  mark  of  their  intention  to  relinquish  their 
right;  or  ebe  shall  we  make  it  unjust  by  saying  that  they  forfeit  their 
right  by  the  neglect  of  their  ancestor?  The  truth  is,  that  prescription 
holds  good,  not  only  against  the  ancestor,  but  against  his  posterity;  not 
from  their  neglect,  who  were  unborn,  but  from  tiie  neglect  of  those  who 
went  before  them.  And  by  taking  this  part,  we  have  only  the  justice 
of  such  a  claim  by  prescription  to  defend.    It  will  be  no  very  d^cuU 
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matter  to  defend  this  part  of  the  alternative,  where  inheritance  has  ne- 
ver been  established;  because  the  descendants  of  a  man  can  have  no  in- 
jury done  them  in  being  kept  out  from  inheriting  what  they  had  no 
right  to  inherit.  But  suppose  a  general  right  of  inheritance  to  have 
been  established;  yet  still  the  claim  of  prescription  will  stand  clear  of 
injustice.  No  injury  can  be  done  to  a  person,  where  no  right  is  taken 
from  him.  But  the  posterity  of  a  man,  who  loses  his  claim  by  the  pre- 
scripticm  of  another,  arc  not  deprived  of  any  right.  Before  they  were 
bom,  they  had  no  right  at  all;  for  as  things,  which  are  not  in  existence, 
have  no  natural  qualities,  so  persons  who  are  not  in  existence,  have  no 
moral  qualities;  and  amongst  other  moral  qualities  they  have  no  rights. 
If  then  the  thing  in  question  was  lost  by  their  ancestor  before  they  were 
bom,  no  right  is  taken  from  them  by  their  being  barred  from  claiming 
what  he  had  so  lost;  because  they  have  no  rieht  to  inherit  any  thing 
horn  him,  which  is  not  his  own  at  the  time  of  nis  death;  and  whatever 
he  has  lost  by  long  neglect,  and  another  ha^  acquired  by  long  posses- 
sion, has  ceased  to  be  his  own.  No  injury  was  done  to  them,  whilst 
the  elaim  was  acquiring;  because  then  they  had  no  right  in  the  thing, 
if  they  were  not  in  existence,  and  lost  that  right  by  their  own  silence, 
if  they  were  in  existence.  And  no  injury  is  done  to  them  by  the  pos- 
sessor, after  the  claim  is  acquired,  if  he  still  keeps  the  thing,  because  it 
then  belongs  to  him,  and  not  to  them;  since  they  can  have  no  pretence 
to  inherit  mim  their  ancestor,  what  such  ancestor  himself  had  no  right 
to  at  the  time  of  his  death. 


CHAPTER  IX. 

OF  THE  OBLIGATIONS  ARISING  FROM  PROPERTY. 

I.  Property  qf  one  man  obliges  others  not  to  hinder  him  in  enjoying 
what  is  nis  own* — II.  The  right  of  property  produces  an  oldigation 
to  restitution. — III.  TTu  natural  fruits  or  adoantages  qf  another'^s 
property  are  to  he  restored. — ^IV.  Honest  possessor  not  obliged  to 
damage  hims^fby  restitution, — V.  No  obligation  to  restitution  where 
the  thing  has  perished. — VI.  Obligation  to  restitution  does  not  ex-- 
tend  to  all  adoantages  made- by  the  possessor. — YII.  No  obligation 
to  restitution  of  fruits  neglected. — VIII.  Or  where  a  thing  given  is 
gioen  away  again. — ^IX.  Or  to  restore  the  overplus  of  price  where  a 
thing  bought  is  sold  again. — X.  Restitution  to  be  made  without  re- 
imbursement.— ^XI.  Goods  to  be  restored  and  not  returned  to  the 
9eBer. 

I.  The  first  and  most  obvious  obligation,  that  we  are  Proper^  of  one 
mider,  towards  any  person  upon  account  of  his  proper-  ^tScr'him 
ty  m  a  thing  either  moveable  or  immoveable,  is  to  suf-  bi  enjoying  what 
fer  him  quietly  to  enjoy  it,  and  to  dispose  of  it,  in  what  b  his  own. 
manner  he  pleases,  without  attempting  by  force  or  by  fraud,  either  to 
take  it  from  him,  or  in  any  respect  to  make  it  worse.     This  obligation 
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plttnly  arises  out  of  the  notion  of  property;  for  his  right  to  exclude  us 
from  meddling  at  all  with  a  thing  would  have  no  effect,  or  would  be  in 
reality  no  right;  if  we,  notwithstanding  such  right,  were  at  liberty  to 
take  die  thing  away  from  him,  or  to  hinder  him  in  the  use  and  enjoy- 
ment of  it,  or  by  any  means  to  impair  and  waste  it 
The  right  of  pro-  H*  *As  the  right  of  property,  which  any  person  has 
perty  produces  an  in  a  thing,  obliges  US  not  to  take  that  thing  from  him  dis* 
obligation  to  resti-  honestly,  SO  it  obliges  US  to  restore  it  to  him,  or  not  to 
tuuon.  j^^^p  j^  ^^^  j^jjj^^  when  we  have,  even  by  any  honest 

means,  gotten  it  in  our  possession.  When  without  any  knowledge  of 
the  truth  or  any  bad  design  on  our  part,  a  thing  is  given  us,  which 
belonged  to  some  other  person  and  not  to  the  giver;  when  we  purchase 
what  some  one  else,  and  not  the  seller  had  a  right  in;  when  we  find  a 
thing,  the  owner  of  which  is  not  known  at  the  time  of  finding  it;  in  such 
cases  as.  those  our  possession  of  the  thing  is  honest,  till  we  have  found 
out  the  proprietor;  but  as  soon  as  we  have  found  him,  we  are  obliged, 
in  virtue  of  his  property,  to  restore  the  thine  to  him.  For  if  we  know-* 
ingly  and  designedly  keep  him  out  of  what  he  has  a  right  to,  we  do  him 
the  same  harm,  and  consequently  are  guilty  of  the  same  injustice  as  if 
we  had  taken  it  from  him. 

The  natural  fruits  ^^^'  From  this  obligation  to  restore  any  person's  pro- 
of advanuges  of  perty,  when  it  is  in  our  hands,  another  obligation  is  de- 
another*8  proper^  rived;  an  obligation  to  restore  the  natural  fruits,  pro- 
arc  to  e  restore  .  ^^^^  ^^  advantages,  which  have  arisen  from  it,  whilst 
we  were  in  possession  of  it;  because  the  natural  produce  of  a  thing,  and 
all  the  natural  advantages  arising  from  it  belong  as  much  to  the  proprie- 
tor, as  the  thing  itself.  But  it  will  be  necessary,  in  determining  ques- 
tions of  this  sort,  to  distinguish  between  the  fruits  which  come  from  the 
thing  itself,  and  those  which  are  produced  by  the  labour  and  at  the  ex- 
pense of  the  occupier.  The  former  are  what  I  call  its  natural  produce; 
and  of  these  only  we  speak,  when  we  maintain,  that  there  is  the  same 
obligation  to  restore  the  fruits  of  a  thing,  as  to  restore  the  thing  itself; 
for  certainly  my  property  in  a  thing  can  never  give  me  a  right  to  an- 
other person's  labour.  Suppose  the  thing  possessed  to  be  common  field 
land,  which  produces  nothing,  unless  it  is  manured,  tilled  and  sowed; 
if  the  honest  possessor  has  a  crop  of  corn  upon  the  ground,  at  the  time 
of  discovering  the  true  owner;  he  would  be  under  no  obligation  of  re- 
stitution as  to  the  corn;  because  it  was  produced  by  his  labour  and  at 
his  expense:  the  corn  is  not  the  natural  produce  of  the  thing,  which  the 
other  has  a  right  to.  But  if  it  was  a  meadow  with  a  crop  of  grass  upon 
it,  the  possessor  could  have  no  claim  to  the  grass;  it  is  part  of  the  mea- 
dow itself,  or  is  the  natural  produce  of  it,  and  consequently  belongs  to 
the  owner  of  the  thing,  and  is  not  due  to  the  labour  of  the  posses- 
sor. In  like  manner  the  young  of  cattle,  as  they  are  their  natural  fruit 
or  produce,  belong  to  the  owner  of  the  cattle,  and  are  to  be  restored  to 
him.  If  the  sire  belongs  to  one  of  the  parties  and  the  dam  to  the  other, 
the  young  naturally  belong  to  the  owner  of  the  dam,  after  a  very  small 
satisfieu^tion  is  made  to  the  owner  of  the  sire.  For  though  the  sire  con- 
tributed to  the  production  of  the  young,  yet  numberless  accidents  might 
have  happened,  after  his  act  was  over,  to  hinder  the  production.    His 
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owner,  therefore,  has  no  right  to  more  than  what  the  chance,  that  young 
would  be  produced,  was  worth,  at  the  time  of  his  act. 

IV.  As  the  obligation  to  make  restitution,  which  we  Honest  pooBeMor 
have  been  speaking  of,  guards  against  any  injury  that  not  obUyed  to  da^ 
might  be  done  to  the  owner  of  a  thing;  so  it  is  reason-  J!JJ|^^n.^^  ^^ 
able,  that  such  limitations  should  be  fi^ed  to  this  obliga- 
tion, as  ¥rill  guard  the  honest  possessor  from  suffering  any  injury.  The 
general  limitation  is,  that  the  possessor  is  not  obliged  to  suffer  any  loss 
in  what  he  has  a  right  to,  by  making  restitution.  For  since  the  own- 
er's claim  extends  no  farther  than  his  property,  the  obligation  of  the  pos- 
sessor can  extend  no  farther. 

From  hence  it  appears;  First,  that  if  the  true  owner  cannot  be  put 
into  possession  without  some  expense,  the  honest  possessor  is  not  obliged 
to  be  at  that  expense;  nor  is  he  obliged  to  be  at  any  more  trouble  in 
making  restitution,  than  he  is  paid  for;  because  the  other  has  no  more 
right  to  his  labour  than  to  his  money. 

Secondly,  if  the  possessor  has  made  any  improvement  in  the  thine, 
whilst  he  supposed  it  to  be  his  own,  he  has  a  natural  right  to  be  paid 
for  his  labour  and  materials.  Thus  if  he  has  built  a  house  upon  ground 
which  he  was  honestly  possessed  of,  the  proprietor,  as  his  claim  reaches 
only  to  the  ground,  can  have  no  natural  right  to  the  house,  so  as  to  hin- 
der the  other  from  pulling  it  down,  unless  he  pays  for  the  materials  and 
workmanship. 

Thirdly,  tiiough,  as  we  have  seen  already,  grass,  whilst  it  is  grow- 
ing, is  the  natural  produce  of  the  land,  yet  if  it  has  been  cut  and  made 
into  hay,  the  honest  possessor's  labour  is  joined  to  it,  and  he  has,  as  in 
this  instance,  so  in  all  others  of  the  same  sort,  a  natural  right  to  be  paid 
for  his  labour  in  collecting  what  is  in  itself  the  fruit  of  the  thing  pos- 
sessed. But  then  this  labour  is  all  that  he  ought  to  be  paid  for;  and 
however  it  might  be  urged,  that  the  fruits  would  have  been  spoiled, 
and  consequently  would  have  been  worth  nothing,  if  he  had  not  collect- 
ed them;  uiis  will  give  him  no  right  to  the  fruits  themselves.  For 
suppose,  which  is  the  strongest  light  the  case  can  be  put  in,  that  the 
value  of  the  labour  is  vastly  greater  than  the  value  of  the  fruits;  yet  it 
cannot  upon  this  account  so  overrule  the  claim  of  the  proprietor,  as  to 
set  it  aside;  since  no  satisfactory  reason  can  be  given,  why,  by  joining 
a  more  valuable  right  of  mine  to  a  less  valuable  right  of  anodier  man, 
flie  whole  should  be  made  my  own. 

V.  Grotius  under  this  head  has  explained  some  par-  j^^  obligation  to 
ticular  cases  relating  to  the  honest  possessor's  obligation  restitution  where 
to  make  restitution.  Some  of  diese  cases  have  been  con-  ftf^"**^  ^  P^^ 
sidered  already;  others  do  not  belong  to  this  head,  and 

shall  be  considered  in  their  proper  places;  the  rest  are  these  which  fol- 
low: *Fir8t,  if  the  goods,  of  whatever  sort  they  are,  and  the  natural 
fruits  of  them  too,  have  so  perished  in  the  hands  of  the  honest  posses- 
sor, that  no  part  of  them  remains,  and  no  advantage  has  been  made  of 
Aem;  he  is  under  no  obligation  to  make  restitution  merely  because  such 
goods  and  the  fruits  of  them  have  passed  through  his  hands.  For  since 
the  proprietor's  claim  is  a  claim  upon  the  thins  only,  and  not  upon  the 
person,  the  obligation  of  the  possessor  extends  only  to  the  thing;  and 
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consequently  if  this  and  the  fruits  of  it  are  not  in  being,  the  person  of 
the  possessor  is  not  chargeable. 

Obligation  to  res-  YI,  Secondly,  *6rotius  affirms  in  general,  that  if  the 
cxtSd  to^l  ad-  P^s^sor  ^8  ^^  ^^  richer  by  having  had  the  property  of 
▼anta^  made  by  another  man  in  his  hands,  all  the  advantage  which  he 
the  possessor.  has  made,  be  it*  of  what  sort  it  will,  is  due  to  the  propri* 
etor;  in  particular,  if  the  goods  or  the  natural  produce  of  them  are  con- 
sumeable,  and  the  possessor  has  made  use  of  them,  he  is  bound  to  re- 
store the  value  of  them,  provided  he  must  have  used  as  much  of  his  own 
goods,  if  he  had  not  been  in  possession  of  these;  because,  says  our  au- 
mor,  he  has  in  this  respect  been  a  gainer  by  the  other's  property.  Now 
of  this  there  is  some  reason  to  doubt.  For  since  the  proprietor  has  a 
claim  upon  the  thing  only  and  not  upon  the  person,  his  claim  must  be 
at  an  end,  when  the  thing  is  no  more;  as  such  claim  does  not  extend  to 
the  person  of  the  possessor,  there  is  no  way  by  which  it  should  charge 
any  part  of  his  property  with  the  obligation  to  restitution.  In  the  case 
of  dishonest  possession,  as  will  be  shown  hereafter,  we  should  have  rea- 
son to  determine  otherwise;  for  there  the  dishonest  act  of  the  possessor 
lays  an  obligation  upon  his  person  to  make  restitution;  the  proprietoTi 
as  he  has  a  right  to  the  thing  in  virtue  of  his  own  property,  so  has  he 
likewise  a  demand  upon  the  possessor,  on  account  of  his  crime. 
No  obligation  to  ^11-  Thirdly,  fthe  honest  possessor  is  not  obliged  to 
restitutionof  fruits  make  restitution  for  the  natural  produce  of  the  thine, 
neglected.  where  such  natural  produce  has  perished  through  his 

neglect  to  collect  it.  For  here  the  fruits  or  produce,  which  are  the 
thing  in  (j[uestion,  are  not  in  existence;  and  consequently  the  claim  of 
the  proprietor,  which,  in  case  of  honest  possession  is  a  claim  to  the 
thing  only,  must  be  at  an  end. 

No  obligation  VIII.  Fourthly,  if  the  thing  was  given  to  the  pos- 
where  a  thing  giv-  sessor,  and  he  gives  it  away  again,  he  is  not  obliged  to 
en  is  given  away  restitution.  Unless,  says  JGrotius,  it  appears  that  he 
*^"'  would  have  given  away  as  much  in  value  out  of  his  own 

substance,  if  such  thing  had  not  been  in  his  hands;  because,  in  this  case, 
he  will  have  been  a  saver,  or  in  fact  a  gainer,  by  the  other's  property. 
But  here  again  our  author  has  not  applied  the  necessary  distinction  be- 
tween a  claim  upon  the  thing  and  a  claim  upon  the  person.  And  since, 
where  the  possession  is  honest,  there  is  no  claim  upon  the  person  of  the 
possessor,  the  proprietor's  claim  can  extend  no  fstrther  than  to  the  thing 
which  belongs  to  him. 

No  obligation  to  IX.  Fifthly,  there  is  the  same  objection  against  the 
restore  Uie  over-  determination  of  §6rotius,  that  if  the  possessor  bought 

where  **  a  thing  *^®  *^*"gj  ^^^  ^^^^  8<>W  it  again  for  more  than  he  gve 
boaght  is  sold  for  it,  the  proprietor  has  a  right  to  the  difference.  The 
ftg^in*  price,  which  the  thing  was  sold  for,  is  not  the  thing  it- 

self, and  consequently  is  not  the  object  of  the  proprietor's  right;  so  that 
his  claim  cannot  reach  it,  unless  that  claim  affected  the  person  of  the 
possessor. 

Restitution  to  be  X.  Sixthly,  the  honest  possessor,  though  he  purchas- 
made  without  re-  ed  the  thing  at  a  considerable  expense,  is  bound  to  re- 
imbunement        ^iq^q  j^  and  cannot  require  the  proprietor  to  reimburse 
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*If  the  possessor  could  demand  this^  the  owner's  right  of  proper- 
ty would  be  nothing;  since  there  is  no  value  in  a  right  which  a  man 
must  pay  for,  before  he  can  assert  it.  But  we  may  add  one  exception 
to  this  rule,  which  is,  that  if  the  thing  was  in  such  hands  before,  that 
the  owner  could  not  have  recovered  possession,  without  some  expense 
and  trouble;  actual  possession  is  then  a  valuable  consideration  to  him, 
and  the  honest  possessor,  from  whom  he  receives  his  goods,  may  expect 
an  allowance  for  it.  Thus  suppose  the  goods  to  have  been  purchased 
of  thieves  or  pirates;  or  suppose  them  to  have  been  found,  when  the 
owner  had  but  little  reason  to  expect  that  he  should  ever  recover  them; 
the  honest  possessor  may  demand  salvage;  because  the  right  of  the  pro- 
prietor when  it  was  so  likely  to  be  quite  lost,  is  not  to  be  valued  to  the 
rail  worth  of  it;  the  difference  between  its  full  worth,  and  the  worth 
which  he  would  have  reckoned  it  of  to  him,  when  .he  was  in  so  much 
danger  of  losing  it,  is  due  to  the  honest  possessor,  by  whom  it  is  saved. 
Xj.  Seventhly,  fhe  who  buys  another  man's  goods  Goods  to  be  re- 
ef persons  who  have  no  right  to  sell  them,  cannot  re-  stored  and  not  re- 
turn them  upon  the  hands  of  the  sellers,  in  order  to  re-  turned  to  the  sell- 
cover  his  money  again;  because,  as  soon  as  they  were  *'* 
in  his  power,  his  obligation  to  restore  them  to  the  true  owner  took  place. 
Indeed,  if  he  had  discovered  that  the  goods  did  not  belong  to  the  sel- 
ler, before  he  had  completed  his  bargain,  he  would  not  be  obliged  to 
complete  it,  for  the  sake  of  being  able  to  return  them  to  the  true  owner; 
fer  no  man  can  be  bound  in  justice  to  part  with  his  own  money,  merely 
that  another  may  recover  his  right. 


CHAPTER  X. 

OP  THE  RIGHT  WHICH  A  MAN  HAS  IN  HIS  OWN  P&R80N. 

L  Right  over  persons  reduceable  to  a  right  to  do  certain  actions. — 
n.  What  is  meant  by  a  right  to  our  liberty. — III.  Law  qf  nature  the 
only  original  restraint  upon  a  man^s  power  of  acting. — IV.  Liberty y 
not  unalienMe.—V .  Restraints  upon  liberty  by  the  law  qf  nature  are 
(f  three  sorts. — VI.  Duty  to  Ood. — VII.  Duty  to  mankind.— Vllh 
Several  instances  qf  a  right  in  our  own  person. — IX.  Duty  to  our- 
sdoes. 

I.  In  the  general  definition  of  right,  we  have  only  ta-  ^^x.  orcr  per- 
ken  notice  of  a  rieht  to  possess  certain  things,  or  to  do  sonsreducetbleto 
certain  actions.  Our  rights  over  persons  are  not  parti-  J^^Jj^^j^^j^  "^ 
cularly  mentioned  in  that  definition,  because  they  are 
in  effect  otily  rights  to  do  certain  actions.  Thus,  the  right  which  we 
have  over  others,  is  a  right  to  command  or  direct  them;  and  one  of  the 
principal  rights  which  we  have  over  ourselves  is  a  right  to  act  as  we 
please. 
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In  some  respects,  indeed,  the  right  which  a  man  has  in  his  own  per- 
son, may  perhaps  more  properly  be  reduced  to  a  right  in  a  thing;  of 
this  sort  are  the  rights  which  he  has  to  his  limbs,  to  his  health,  to  his 
life. 

What  is  meant  by  W«  By  liberty  we  mean  the  power  which  a  man  has 
a  right  to  our  lib-  to  act  as  he  thinks  fit,  where  no  law  restrains  him;  it 
^^'  ttiay,  therefore,  be  called  a  man's  right  over  his  own  ac- 

tions. In  the  common  way  of  speaking,  every  man  is  said  to  have  a 
right  to  his  liberty;  but  this  expression  is  not  so  accurate  as  it  might 
be.  For  since  the  notion  of  a  person's  liberty  consists  in  having  a  right 
over  his  own  actions,  to  say  that  he  has  a  right  to  his  liberty,  is  in  ef- 
fect to  say  that  he  has  right  to  a  right  over  his  own  actions.  However, 
I  shall  neither  quarrel  with  the  expression,  nor  scruple  to  use  it,  as  I 
have  occasion;  since  custom  has  established  it  to  import  what  is  self-evi- 
dently  true,  that  every  man  has  an  independent  power  to  act  as  he 
thinks  fit,  where  he  is  under  no  restraint  of  law. 

Though  liberty  in  the  physical  sense  of  it,  is  an  independent  power 
of  acting,  yet  when  we  consider  it  in  a  moral  view,  our  notion  of  it  ie 
less  extensive.  For  if  our  nature  and  constitution,  the  circumstanceB 
that  we  are  placed  in,  and  the  authority  which  our  Creator  has  over  us^ 
oblige  us  to  act  in  a  particular  manner;  then,  as  lEair  as  we  are  under 
such  obligations,  we  have  not  an  independent  power  of  acting  as  we 
please.  Upon  this  account,  in  defining  the  word  liberty,  I  have  called 
it  the  power  which  a  man  has  to  act  as  he  thinks  fit,  where  no  law  re- 
strains him.  It  may  perhaps  be  difficult  to  prove,  that  man  has  physi- 
cally an  independent  power  of  acting;  but  the  difficulty  does  not  arise 
from  any  uncertainty  in  the  fact,  but  from  the  evidence  of  it;  nothing 
being  so  difficult  to  prove  as  a  self-evident  proposition.  If  any  one, 
therefore,  doubts  whether  he  has  such  a  power,  instead  of  attempting 
any  formal  proof  of  it,  the  best  way  is  to  refer  him  to  his  own  experi- 
ence for  conviction. 

The  law  of  nature  HI.  The  only  restraint  which  a  man's  right  over  his 
w^rSfr  upOT*^  ^^^  actions  is  originally  under,  is  the  obligation  of  go- 
man's  power  of  veming  himself  by  the  law  of  nature  and  the  law  of  God. 
•cting.  Whatever  right  those  of  our  own  species  may  have  over 

us,  either  to  direct  our  actions  to  certain  purposes^  or  to  restrain  them  with- 
in certain  bounds,  bevond  what  the  law  of  nature  has  prescribed,  arises 
from  some  after-act  or  our  own;  from  some  consent  either  express  or  ta- 
cit, by  which  we  have  alienated  our  liberty  or  transferred  the  right  of 
directing  our  actions  from  ourselves  to  them.  Till  this  is  done,  they 
have  no  claim  of  superiority  over  us;  nature  has  made  no  difference  be- 
tween one  man  and  another;  all,  who  are  of  full  age,  have  reason  of 
their  own  to  direct  them,  and  a  will  of  their  own  to  choose  for  them- 
selves. And  though,  as  men  may  differ  from  one  another  in  the  capa^ 
cities  of  judging  what  is  best  to  be  done,  it  may  be  the  safest  wav  to 
take  the  advice  of  those  who  have  more  skill  than  ourselves;  yet  this  is 
matter  of  prudence  only,  and  not  matter  of  duty.  Our  reason  and  our 
will  belong  as  much  to  us,  as  their  reason  and  their  will  belong  to  them; 
we  must,  therefore,  naturally  be  as  independent  of  them  in  directing 
our  own  actions,  and  in  choosing  for  ourselves,  as  they  are  of  us.  I 
would  not  be  understood  to  mean,  that  no  man  has  a  right  to  force  us  in 
any  respect,  till  we  have  given  him  such  a  right  by  our  own  consent; 
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for  it  will  appear  hereafter,  that  in  many  respects  men  hare  a  right  to 
force  us  to  comply  with  the  law  of  nature.  But  such  a  right  as  this, 
implies  no  natural  superiority  in  them;  since  in  the  like  instances  we 
have  the  same  right  to  force  them,  that  they  have  to  force  us. 

IV.  There  cannot  well  be  any  question,  whether  our  Liberty  not  unali- 
liberty  is  alienable;  at  least  it  is  a  question  which  must  enable. 
at  first  sight  be  determined  in  the  afGirmative,  unless  some  law  can  be 
produced,  which  forbids  us  to  alienate  it;  because  all  our  rights  are  alien- 
able, as  far  as  it  id  not  contrary  to  any  law  for  us  to  part  with  them.  In 
fstety  we  find  that  in  many  instances  our  liberty  is  alienated,  and  no  one 
questions  whether  it  could  be  alienated  or  not;  for  certainly  the  obliga- 
tioDS  of  promises  and  of  contracts,  where  we  bind  ourselves  to  do  what 
the  law  of  nature  would  otherwise  not  have  required  of  us,  are  wholly 
unintelligible,  upon  supposition  that  our  liberty  is  the  same,  after  we 
have  made  such  promises  or  contracts,  that  it  was  before. 

It  may  be  said,  perhaps,  that  no  man  can  absolutely  and  without  re- 
serve, renounce  his  liberty,  and  transfer  the  full  right  of  directing  his 
actions  to  any  one  else;  because  this  would  be  plainly  throwing  himself 
into  a  necessity  of  doing  wrong,  whenever  the  person,  to  whom  he  has 
thus  subjected  himself  shall  think  proper  to  command  him.  But  the 
whole  amount  of  this  objection  is,  that  no  man  can  renounce  or  transfer 
a  liberty  which  he  never  had.  He  has  indeed  a  physical  power  of  do« 
ing  wrong;  but  his  liberty,  in  a  moral  sense,  is  a  power  of  acting  as  he 

E leases,  where  the  law  does  not  restrain  him;  he  has  not,  therefore,  the 
berty  of  doing*  wrong,  and  consequently  cannot  transfer  to  any  one  the 
power  of  forcing  him  to  do  wrong;  not  because  liberty  is  in  itself  an  un- 
alienable right,  but  because  no  man  can  transfer  to  another  a  right  which 
he  never  had  himself. 

y .  In  order  to  understand  how  far  our  liberty  ex-  The  restraints  up- 
tends,  or  how  far  we  have  a  right  to  act  as  we  please,  by  on  liberty  by  the 
the  law  of  nature,  previously  to  any  obligations,  under  ^fthree'sorSu  "* 
nvhich  we  may  have  laid  ourselves  by  any  particular 
compact  or  agreement  of  our  own,  it  will  be  necessary  to  consider  what 
restraints  that  law  has  laid  us  under,  in  respect  of  God,  in  respect  of 
mankind,  and  in  respect  of  ourselves. 

VI.  We  are  obliged  to  obey  the  will  of  God,  as  far  as  Duty  towai-ds 
we  are  able  to  discover  it,  because  he  is  the  sovereign  <5o<L 
Lord  of  the  universe,  who  made  and  governs  all  things  by  his  almighty 
power,  and  infinite  wisdom;  to  whom  we  are  indebted  for  all  the  happi- 
ness that  we  enjoy  at  present,  and  upon  whom  we  depend  for  all  the 
happiness  that  we  expect  hereafter.  By  the  nature  and  constitution  of 
things  he  is  our  superior;  so  that  the  right  which  we  have  in  our  own  per- 
sons, particularly  our  liberty,  or  the  right  of  acting  as  we  think  fit,  is  sub- 
ject to  his  authority,  and  is  limited  by  all  the  restraints  which  he  is 
pleased  to  lay  upon  us. 

From  this  account  of  the  obligation  that  we  are  under  to  obey  the 
will  of  God,  the  other  parts  of  our  duty  towards  him  may  be  easily  col- 
lected. The  general  name  of  this  duty  is  piety,  which  consists  partly 
in  entertaining  just  opinions  concerning  him,  and  partly  in  such  afiections 
towards  him,  and  such  worship  of  him,  as  is  suitable  to  these  opinions. 

It  is  the  business  of  natural  theology  to  demonstrate  the  existence  and 
the  perfections  of  God,  to  prove  that  there  is  an  eternal  omnipresent  be- 
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ing,  of  infinite  power,  wisdom  and  goodness^  who  made  and  contriyed 
the  universe  at  first,  and  who  still  continues  to  govern  and  direct  it 
Where  we  have  sufficient  opportunities  of  informing  ourselves  rightly 
concerning  the  existence  and  the  perfections  of  God,  it  is  our  duty  to 
make  use  of  these  informations.  We  cannot  obey  his  will  at  all,  unless 
we  believe  that  he  is;  and  we  cannot  obey  it  as  we  ought  to  do,  unless 
we  have  acquainted  ourselves,  as  perfectly  as  we  are  able,  with  his  na- 
ture and  attributes.  If,  therefore,  we  are  obliged  to  obey  his  will,  we 
must  for  the  same  reasons  be  obliged  likewise  to  form  true  notions  and 
to  entertain  just  sentiments  concerning  him;  to  believe  his  existence 
and  perfections,  to  admire  his  wisdom,  to  adore  his  goodness,  to  rever- 
ence his  power,  to  acknowledge  our  dependance  upon  him,  and  to  hon- 
our him  m  all  our  thoughts  and  words  and  actions,  as  our  maker,  pre- 
server and  governor. 

From  hence  it  follows,  first,  that  atheism,  which  consists  in  a  disbelief 
of  his  existence;  secondly,  that  blasphemy,  which  consists  in  attributing 
to  God  such  imperfections  as  are  inconsistent  with  his  nature,  and  third- 
ly, that  profaneness  which  consists  in  a  wanton  or  disrespectful  treat- 
.  ment  6f  his  nature  and  attributes,  are  all  of  them  contrary  to  the  law  of 
nature. 

But  though  we  believe  that  there  is  a  God,  and  have  formed  true 
opinions  and  eniertain  just  sentiments  of  his  nature  and  attributes,  yet 
certainly  we  have  not  discharged  the  whole  of  our  duty  towards  him, 
merely  by  avoiding  atheism,  blasphemy  and  profaneness.  By  avoiding 
these  crimes  we  only  take  care  not  to  dishonour  him;  but  we  are  capa- 
ble of  doing  more  than  this;  we  are  capable  of  honouring  him  by  oiu* 
words  and  actions,  as  well  as  by  our  thoughts.  Our  words  or  actions  will 
bring  our  pious  sentiments  into  our  own  view,  so  as  to  strengthen  and  im- 
prove them  in  ourselves;  and  they  will  likewise  bring  them  into  public 
view,  so  as  to  excite  the  like  sentiments  in  other  men.  Since,  therefore, 
it  is  our  duty  to  honour  God,  and  since  we  honour  him  in  the  best  manner 
that  we  can,  by  strengthening  and  improving  our  own  pious  sentiments  of 
him,  and  affections  towards  him,  and  by  exciting  the  like  sentiments  and 
affections  in  other  men;  it  follows,  that  some  external  worship  of  him,  both 
private  and  public,  is  a  duty,  and  that  irreligion  or  the  neglect  of  such 
worship  is  a  crime  by  the  law  of  nature.  If  it  was  otherwise,  I  know 
not  how  we  should  be  able  to  prove  that  the  law  of  nature  forbids  idol- 
atry, which  consists  in  paying  this  external  worship  to  a  false  god,  or 
in  attributing,  by  our  words  and  significant  actions,  the  power,  wisdom 
and  goodness  of  the  creator  to  some  of  his  creatures,  to  the  work  of  our 
own  nands^  or  to  the  inventions  of  our  own  imaginations;  provided  they, 
who  pay  such  external  worship  to  a  false  god,  entertain  in  their  minds 
just  andproper  sentiments  of  the  true  one.  For,  if  external  worship  is 
an  indifferent  action,  and  is  not  due  to  God,  he  is  not  at  all  dishonour- 
ed, when  we  pay  it  to  another.  So  effectually  do  they,  who  endea- 
vour to  set  asiae  the  obligations  of  prayer  and  thanksgiving,  defend  the 
worship  of  images,  as  it  is  explained  at  present  in  the  church  of  Rome. 

We  may  ^  one  step  farther.  If  God  has  at  any  time  been  pleased, 
by  any  positive  revelation,  to  explain  his  nature,  or  to  publish  his  will 
to  mankind,  and  to  afford  us  proper  and  sufficient  evidence,  that  such 
revelation  came  fi-om  him,  the  law  of  nature  will  not  allow  us  to  treat 
it  with  contempt  and  ridicule,  for  this  is  profaneness.     Nor  are  we  at 
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liberty  to  reject  it  without  examining  the  evidence  by  which  its  pre- 
tensJoos  to  be  a  revelation  from  God  are  supported;  because,  as  we  are 
obliged  to  obey  his  will,  and  to  entertain  true  and  just  sentiments  con- 
cerning him,  we  cannot  but  be  obliged  to  make  use  of  our  best  endea- 
vours to  discover  what  his  will  is,  and  to  inform  ourselves  rightly  con- 
cerning his  nature  and  attributes. 

It  will  likewise  be  contrary  to  the  law  of  nature  to  reject  such  a  re- 
velation, even  after  we  have  examined  it,  if  God,  who  perfectly  knows 
the  extent  and  limits  of  the  human  understanding,  who  is  fully  acquaint- 
ed with.the  just  measures  of  credibility,  and  with  the  reasonable  grounds 
of  assent,  has  attested  such  revelation  with  what  appeared  to  him  suffi- 
cient evidence  for  convincing  mankind  of  the  truth  of  it.  Whoever  re- 
jects a  revelation  so  attested  does  not  pay  the  obedience  which  is  due, 
by  the  law  of  nature  and  the  constitution  of  things,  to  the  authority  of 
God. 

Vn.  Our  right  oyer  our  own  actions  is  restrained  in  Duty  towarda 
respect  of  mankind  by  the  natural  duties  of  justice  and  mankind. 
benevolence.  We  have  seen  already  from  whence  our  obligation  to 
these  duties  is  derived,  and  wherein  the  duties  themselves  consist.  And 
since  justice  consists  in  doing  no  causeless  harm  to  others,  there  must 
be  as  many  sorts  of  injustice  as  there  are  perfect  rights  belonging  to 
mankind,  by  the  violation  of  any  of  which  we  may  do  them  causeless 
harm. 

Some  acts  of  injustice  have  particular  names  given  to  them.  Thus 
the  causeless  taking  away  a  man's  life  is  murder.  If  the  person  mur- 
dered was  our  parent,  it  is  parricide.  If  we  owed  him  any  special  obe- 
dience, such  as  a  subject  owes  to  his  prince,  a  servant  to  his  master,  or 
a  wife  to  her  husband,  it  is  treason.  Injuring  a  man  in  his  bed,  or  vio- 
lating that  right,  which  he  has  to  the  affection  and  to  the  person  of  his 
wife,  is  adultery.  Injuring  him  in  his  liberty  by  causelessly  taking  it 
from  him,  is  false  imprisonment.  Taking  away  his  property  against  his 
consent,  if  it  is  done  privately,  is  theft;  if  it  is  done  publicly  and  by 
violence,  it  is  robbery; — ^if  great  numbers  are  concerned  in  such  an  act 
of  violence,  it  is  rapine.  Ii  by  some  deceit  or  artifice  he  is  led  to  give 
his  consent  to  part  with  his  property,  when,  if  he  had  known  the  truth, 
he  would  not  have  parted  with  it,  this  is  fraud.  There  are  some  acts 
of  mjustice,  the  names  of  which  do  not  want  any  definition;  because  the 
name  Itself  sufficiently  expresses  the  nature  of  the  act;  of  this  sort  are 
maiming,  defacing,  breach  of  contract,  defamation,  false  evidence,  &c. 

We  may  likewise  do  injustice  to  a  man,  in  respect  of  his  property, 
not  only  by  taking  it  from  him  .unjustly  at  first,  but  likewise,  as  has 
been  shown  already,  by  keeping  it,  or  not  restoring  it  to  him,  though 
we  at  first  came  honestly  by  it. 

Benevolence  is  a  general  word,  and  signifies  a  disposition  of  doing 
good  to  any  person  or  in  any  manner.  But  this  general  disposition  has 
a  different  name  given  to  it,  according  to  the  different  objects  of  it,  or 
the  different  ways  in  which  it  exerts  itself.  When  it  is  directed  to- 
wards them  who  have  been  kind  to  us,  it  is  called  gratitude.  When 
the  distressed  and  afflicted  are  the  objects  of  it,  we  call  it  pity.  When 
our  enemies  share  in  it,  we  call  it  generosity.  If  it  leads  us  to  study 
the  quiet  of  mankind  by  being  mild  in  the  judgments  that  we  pass  upon 
their  conduct,  and  backward  to  censure  their  failings,  we  call  it  can- 
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dour.  If  it  is  employed  in  checking  our  pride  and  in  preventing  us 
from  being  so  much  puffed  up,  either  by  the  station  that  we  are.  in,  or 
by  the  good  qualities  that  we  possess,  as  to  make  others  uneasy,  we  call 
it  htimility.  If  it  exerts  itself  in  relieving  the  poor  and  wretched  out 
of  our  substance,  it  is  liberality; — ^and  the  higher  instances  of  liberality 
are  called  bounty.  If  it  restrains  our  anger  and  resentment,  it  is  pa- 
tience, forbearance,  or  long-suffering.  If  it  tempers  the  severity  of  jus- 
tice and  softens  the  rigour  of  our  lawful  demands  upon  such  persons  as 
are  in  our  power,  it  is  mercy.  If  it  shows  itself  in  an  endeavour  to 
make  all  men  easy,  who  have  any  occasion  to  apply  to  us,  by  removing 
the  difficulties  of  access  to  our  person,  and  by  conversing  freely  and 
openly  with  them,  it  is  affability.  If  it  goes  one  step  farther  and  seeks 
for  opportunities  of  showing  such  affability,  it  is  courtesy.  The  obli- 
gation to  these  several  duties,  as  they  are  parts  of  benevolence,  has  been 
made  out  in  its  proper  place;  and  whatever  power  we  have  of  acting 
for  ourselves,  yet  in  respect  of  mankind  we  abuse  this  power,  and  apply 
it  otherwise  than  the  law  of  our  nature  directs  us,  when  we  neglect 
them. 

Several  instances  VIII.  Besides  our  liberty,  or  the  right  of  actinc  in 
of  a  right  in  our  what  manner  we  please,  which  has  been  mentioned  al- 
own  pereon.  ready,  we  have  several  other  rights  in  our  own  person. 

A  man's  life  is  his  own,  it  is  the  gift  of  nature;  and  whoever  deprives 
him  of  it,  is  guilty  of  injustice  towards  him.  His  limbs  too,  are  his  own, 
for  the  same  reason;  so  that  he  is  injured  by  being  maimed.  He  has  a 
right  likewise  to  freedom  from  pain,  as  far  as  no  law  obliges  him  to  sub- 
mit to  it;  he  is  injured,  therefore,  if  he  is  causelessly  hurt  by  any  blow 
or  wound.  He  has  still  a  farther  right  to  his^^ood  name,  that  is,  to  all 
the  advantages  or  all  the  satisfaction,  which  he  can  receive  from  being 
thought  or  spoken  of,  as  he  deserves;  scandal  therefore  and  defamation 
are  injuries  to  his  person. 

Duty  towards  IX.  But  it  is  proper  to  consider  how  far  we  have  a 
ourselves.  right  to  dispose  of  our  person,  or  to  manage  it  in  any 

manner  that  we  please;  whether  our  liberty  or  the  power  of  acting  as 
we  think  fit,  is,  in  respect  of  ourselves,  under  no  restraint  from  the  law 
of  nature. 

It  seems  to  be  self-evidently  true,  that  no  man  can  have  a  right  to 
manage  his  own  person,  or  to  dispose  of  it  in  such  a  manner,  as  will 
render  him  incapable  of  doing  his  duty.  For  his  duty  is  a  restraint, 
which  arises  from  the  law  of  nature;  he  cannot,  therefore,  have  any 
right  to  free  himself  from  that,  unless  he  has  a  right  to  free  himself  from 
all  restraints  which  the  law  of  nature  has  laid  him  under.  The  con- 
sequence of  this  is,  that  a  man's  right  to  his  life  or  his  limbs  is  a  limit- 
ed right;  they  are  his  to  use,  but  not  his  to  dispose  of.  As  they  were 
given  him  to  use,  whoever  deprives  him  of  them  does  him  an  injury. 
But  then,  as  they  are  not  his  to  abuse  or  dispose  of,  it  follows  that  he 
breaks  through  the  law  of  nature,  whenever  he  renders  himself  inca- 
pable of  complying  in  any  instance  with  that  law,  which  the  author  and 
giver  of  his  life  and  limbs,  has  required  him  to  observe. 

Upon  this  account  we  have  no  right  to  maim  ourselves,  if  by  such  an 
act  we  shall  become  unable  to  discharge  any  of  the  duties  of  justice  or 
benevolence.  And  much  less  have  we  any  right  to  kill  ourselves,  since 
by  this  means  we  become  unable  to  discharge  any  duty  at  all.     A  duty 
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which  we  can  release  ourselves  from  at  pleasure,  is  unintelligible;  it  is  in 
effect  no  duty:  the  law  of  nature  could  not  in  any  respect  be  binding 
upon  a  man,  if  we  suppose  him  to  have  such  a  right  in  his  own  person, 
that  he  may  at  any  time,  by  his  own  voluntary  act,  lawfully  release  him- 
self from  the  whole  obligation  of  it,  or  in  any  respect  render  himself  in- 
capable of  performing  it. 

Upon  the  same  principles  we  may  easily  understand,  that  all  such 
luxury  or  intemperance  in  eating  or  drinking,  as  either  j&lls  up  too 
much  of  a  man's  time,  and  takes  him  off  from  IHb  duty,  or  by  disorder- 
ing his  understanding,  clouding  his  judgment  and  impairing  his  health, 
incapacitates  him  for  the  performance  of  such  duty,  are  not  within  the 
bounds  of  his  liberty;  his  power  of  acting  as  he  thinks  fit,  is  restrained 
in  these  instances  by  the  law  of  nature. 

Some  duties  of  chastity  are  plainly  such  as  respect  not  only  ourselves, 
but  likewise  other  men;  because  a  breach  of  those  duties  is  an  injury  to 
others.  Of  this  sort  are  adultery  and  rapes;  to  which  we  may  add  the 
debauching  virtuous  women;  because  those  women  are  thus  deprived 
of  their  credit  and  reputation,  and  the  peace  and  quiet  of  their  family 
and  relations  are  broken  in  upon.  The  consent  of  the  woman  who  is 
debauched,  can  no  more  excuse  the  injury  than  the  consent  of  a  person 
who  ia  cheated  out  of  his  property,  can  excuse  the  fraud.  To  raise  and 
inflame  her  passions  till  it  is  not  in  the  power  of  her  reason  to  control 
them,  and  then  to  take  the  advantage  of  that  weakness,  which  he  who 
debauches  her  has  been  the  occasion  of,  is  the  same  thing  in  effect,  as  to 
mislead  a  person's  understanding,  and  then  take  the  advantage  of  his 
ignorance  to  cheat  him  out  of  his  property. 

There  are  other  breaches  of  chastity  which  the  law  of  natul'e  forbids, 
because  they  frustrate  that  end  for  which  the  desire  of  the  sexes  towards 
each  other  was  implanted  by  nature.  Amongst  these  breaches  of  chas- 
tity, besides  those  of  the  grosser  sort,  we  may  fairly  reckon  common 
prostitution,  and  the  debaucheries  of  such  as  indulge  their  lusts  with 
common  prostitutes. 

Having  thus  considered  the  rights  which  a  man  has  in  his  own  per- 
son, and  the  several  restraints  under  which  these  rights  are  laid  by  the 
law  of  nature,  we  shall  now  pass  on  to  the  consideration  of  those  rights 
which  he  has  over  the  persons  of  others. 
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CHAPTER  XI. 

OF  PARENTAL  AUTHORITY. 

I.  Right  qfparentSy  whence  derived. — ^11.  Father\a  authority  superior  to 
mother^ 8, — III.  Three  parts  qf  ddldhood, — IV.  Parental  authority  in 
the  first  part  of  childhood, — ^V.  Parental  authority ^ properly  so  ccMed^ 
ceases  in  the  second  part  of  childhood. — Y I.  Honour  due  to  parents 
in  the  third  part  qf  childhood. — V IL  Variations  in  parental  authority 
show  the  origin  of  it. — VIII.  Natural  minority^  what. — IX.  What 
right  qf  punishment  included  in  parental  authority. — X.  TTie  law  ^ 
nature  may  in  some  cases  allow  parents  to  sell  their  children. — ^XI. 
Adoption  is  different  from  purchase. 

Ri^ht  of  parents^  I.  We  acquire  a  *right  over  the  persons  of  others 
whence  derived  three  ways;  by  generation,  by  their  consent,  or  by  their 
having  committed  some  crime. 

The  right  which  parents  have  over  their  children,  arises  originally 
from  generation,  not  as  its  immediate,  but  only  as  its  remote  cause.  If 
we  were  to  follow  Grotius,  and  to  assign  generation  as  the  immediate 
cause  of  parental  authority,  there  are  several  incidents  ih  this  authority 
which  we  should  not  be  able  to  explain.  I  choose  therefore  rather  to 
consider  generation  as  the  remote  cause,  and  the  duty  of  the  parents, 
which  arises  from  thence,  as  the  immediate  cause  of  that  authority 
which  they  have  over  the  persons  of  their  children. 

It  is  the  design  of  God,  as  far  as  we  can  collect  it  from  his  works,  that 
the  species  of  mankind  should  be  continued;  and  as  this  cannot  be  done 
unless  children,  when  they  are  born,  have  some  care  taken  of  them,  it  is 
the  duty  of  mankind  to  maintain  and  provide  for  them.  But  since  their 
maintenance  and  provision  will  necessarily  be  attended  with  some  ex- 
pense and  trouble,  such  expense  or  trouble  cannot  justly  be  laid  upon  any 
other  persons,  but  upon  those  who  were  the  occasion  of  it;  that  is,  upon 
the  parents.  They,  therefore,  because  they  produced  the  child,  are 
obliged  to  maintain  it,  and  toprovide  for  it.  Now  it  would  be  an  injury 
to  mankind  to  bring  up  a  person  in  such  a  manner  as  to  be  hurtful  or 
burdensome;  and  upon  this  account  the  parents  are  obliged  not  merely  to 
maintain  the  child,  but  likewise  to  educate  it  in  such  a  manner  as  to 
prevent  its  being  hurtful,  and  to  fit  it  for  some  useful  employment,  that 
it  may  not  be  burdensome.  But  the  manners  of  the  child  could  not  be 
so  formed  as  to  render  it  useful,  or  even  preserve  it  innocent,  unless 
the  parents  have  some  authority  over  it.  And  since  nature  cannot  be 
supposed  to  prescribe  a  duty  to  the  parents,  without  granting  them  the 
means  which  are  necessary  for  the  discharge  of  such  duty,  it  follows 
that  nature  has  riven  the  parents  all  the  authority  which  is  necessary, 
for  bringing  up  the  child  in  a  proper  manner. 

Father's  authority  H*  Both  the  parents  have  authority  over  the  child, 
superior  to  mo-  because  the  duty  of  maintaining  and  educating  it  belongs 
^^'^  to  both.    However,  if  the  commands  of  the  fiither  and 

of  the  mother  should  at  any  time  happen  to  clash,  the  father  is  rather  to 

*  Grot  lib.  n.  Cap.  V. 
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be  obeyed;  upon  account^  says  •Grotius,  of  the  excellence  of  his  sex. 
And  yet  in  his  method  of  explaining  the  origin  and  foundation  of  paren- 
tal authority,  this  reason  can  be  of  no  weight;  because  upon  supposi- 
tion that  generation  is  the  immediate  cause  of  the  power  which  the 
parents  have  oyer  the  child,  the  mother,  who  contributes  as  much  as  the 
fiither,  or  more,  if  we  consider  the  trouble  and  uneasiness  of  testation, 
must  have  an  authority  equal  to  the  father's,  if  not  superior  to  his. .  But 
if  generation  is  considered  only  as  the  remote  cause,  and  the  duty  of  the 
parents  to  bring  up  the  child  and  to  form,  its  manners,  is  considered  as 
the  immediate  cause  of  their  authority,  then  the  father's  authority  will 
be  superior  to  the  mother's,  upon  account  of  what  may  be  called  the 
excellence  of  his  sex;  for  he  is  in  general  with  good  reason  supposed 
to  be  better  able  than  the  mo&er  to  defend  and  to  instruct  it;  and  in 
proportion  as  his  abilities  are  greater,  his  duty,  and  with  it  his  authority, 
must  be  creator  likewise. 

III.  t'l^be  whole  time  of  childhood  may  be  distin-  Three  parts  of 
guished  into  three  parts.     The  first  is  the  age  of  infancy  childhood. 

or  minority;  before  the  child  has  arrived  at  a  perfect  judgment  to  choose 
for  itself.  The  second  is  that  part  of  |he  child's  life  after  it  is  past  its 
nunority,  whilst  it  continues  a  member  of  the  parents'  family.  The 
third  is  so  much  of  the  age  of  maturity  as  remains  after  the  child  has 
joined  itself  to  some  other  family,  or  has  erected  a  family  of  its  own. 
For  want  of  a  better  word,  I  have  here  made  use  of  the  word  childhood 
in  a  more  loose  sense  than  it  commonly  is  used,  to  signify  all  the  time 
of  a  person's  life  that  passes,  whilst  his  parents  are  living. 

IV.  In  the  first  part  of  childhood,  that  is,  during  the  Parental  authority 
infimcy  or  minority  of  the  child,  idl  its  actions  are  under  in  the  fint  part  or 
the  abflolute  authority  of  its  parents.  As  it  has  then  no  cJ^<Um>«1- 
reason  of  its  own  to  judge,  and  no  will  of  its  own  to  choose  what  is  best, 
flie  parents,  whose  duty  it  is  to  take  care  of  it,  are  to  judge  and  to  choose 
for  It  But  no  power  can  be  more  absolute  dian  this,  where  the  reason 
of  the  parents  is  the  sole  guide  of  the  child,  and  where  its  will  is  con- 
cluded by  theirs. 

However,  though  the  authority  of  the  parents,  as  far  as  it  reaches,  is 
absolute  as  to  the  degree  of  it,  yet  it  is  not  unlimited  as  to  the  extent  of 
it  For  since  it  arises  out  of  the  duty  of  the  parents  to  provide  for  the 
good  of  the  child,  they  have  no  authority  knowingly  and  designedly  to 
treat  it  <Nr  to  dispose  of  it  in  such  a  manner,  as  will  be  hurtful  to  it 
Their  duty  to  maintain  and  to  educate  it  can  never  be  reasonably  sup- 
posed to  give  them  a  right  to  maim,  or  to  expose,  or  in  any  way  to  ne- 
^ect  it 

But  whatever  promises  or  contracts  the  child  engages  in,  or  what- 
ever other  acts  it  does  without  the  consent  of  its  parents,  all  such  acts  are 
void;  it  has  no  moral  power  of  acting  for  itself,  for  want  of  reason  and 
choiGe;  and  upon  this  account,  whatever  acts  it  does,  will,  as  to  any  mo- 
ral effect,  be  as  if  they  had  not  been  done. 

V.  In  the  ^second  part  of  childhood,  that  is,  when  the  Parental  authority, 
chUd  is  come  to  maturity  of  judgment  but  continues  in  P^^'jJj'^'fJ^. 
the  fomily  of  its  parents,  they  have  no  parental  authori-  ond  part  of  child* 
ty,  properly  so  called,  over  any  of  its  actions.     The  au-  hood. 

*  Grot.  Lib.  11.  Cap.  V.        f  Grot.  ibid.  ^  H.        *  Grot  ibid.  ^  O. 
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thoritj  of  the  parents  arises  from  their  duty  to  provide  for  the  ehild  and 
to  take  care  of  it  whilst  it  is  unable  to  govern  and  direct  itself;  this  au- 
thority therefore  must  necessarily  cease,  when  the  duty  ceases  upon 
which  it  is  founded;  after  the  child  is  able  to  think  and  to  judge  for  it- 
self, it  is  no  longer  the  duty  of  the  parents  to  think  and  to  judge  for  it; 
and  consequently  the  will  of  the  child  is  no  longer  under  the  absolute 
control  of  their  will. 

However,  in  this  part  of  its  life  they  have  a  demand  upon  it  of  grati- 
tude, esteem  and  reverence;  it  is  still  bound  to  honour  them,  by  show- 
ing them  all  marks  of  respect,  and  more  particularly  by  paying  a  defe- 
rence to  their  advice  and  direction;  for  as  they,  from  their  longer  ex- 
perience, are  more  likely  to  judge  rightly  than  the  child  is;  so  their 
former  care  of  it  may  convince  it,  that  they  are  disposed  to  contrive  for 
its  welfare.  But  notwithstanding  the  child  owes  them  this  duty  of 
honour,  they  have  not,  as  its  parents,  such  authority  over  it  as  will 
make  voi#any  acts  which  it  does  without  their  consent,  or  even  against 
their  commands;  because  the  obligations  to  these  duties  are  of  the  im- 
perfect sort;  the  person  who  transgresses  them  does  not  use  his  lib^iy 
agreeably  to  the  law  of  nature,  but  the  law  does  not  suppose  him  void 
of  such  a  power  of  acting,  as  is  sufficient  to  give  a  validity  to  what  he 
does.  If  a  man's  parents  have  any  more  authority  over  him  than  vrhat 
has  been  described,  it  is  an  authority  which  arises  from  his  own  eonsent, 
as  a  member  of  that  family  or  community  wherein  he  continues,  and  of 
which  his  parents  are  the  head. 

Honour  due  to  pa-  ^I-  I^  the  ^third  part  of  childhood,  when  the  child 
rents  in  the  third  has  not  only  arrived  at  maturity  of  judgment,  but  h^s 
part  of  childhood,  either  joined  itself  to  another  family,  or  is  become  the 
head  of  a  family  of  its  own,  the  obligations  of  gratitude,  deference  and 
esteem  still  continue,  as  long  as  its  parents  liv£;  for  the  reasons,  upon 
which  these  duties  are  founded,  are  perpetual.  But  as  in  the  second 
part  of  childhood,  so  much  more  in  this,  no  acts  of  the  child,  however 
wrong  they  may  be  for  want  of  the  parents'  consent,  will  upon  that  ae- 
count  be  invalid. 

Variations  in  pa-  ^H'  Grotius  allows  that  these  variations  which  we 
rental  authority  have  been  mentioning  are  incidental  to  parental  authority, 
show  the  ongm  of  And  such  variations  are  easily  accounted  for,  provided 
^  this  authority  arises  immediately  from  the  duty  of  the 

parents,  and  remotely  only  from  generation;  because  as  the  duty  of  the 
parents,  in  the  first  part  of  childhood,  is  difierent  from  their  duty  in  the 
second  and  third  part  of  it,  an  authority  arising  from  that  duty  and  de- 

E ending  upon  it,  will  naturally  vary  with  the  duty.  Whereas,  upon 
is  own  principle,  that  generation  is  the  immediate  cause  of  parental 
authority,  it  will  be  difficult  to  find  out  any  reasons  upon  which  these 
variations  can  be  explained;  because  a  relation,  which  arises  from  a  per- 
sonal act  of  the  parents,  cannot  be  changed,  and  consequently  an  autho- 
rity which  depends  upon  this  relation  as  its  immediate  cause,  must  be 
uniform  or  continue  always  the  same,  as  long  as  the  person  continues, 
from  whose  act  the  relation  arose. 

Natunl  minority,  VIII.  jThe  law  of  nature  cannot  be  supposed  to  fix 
^^  any  precise  age  at  which  the  absolute  authority  of  pa- 

•GtotLib.n.  Cap.  v.  ^  VI.  \t6iA.  Lib.  n.  Cap.  XL  ^  V. 
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rents  shall  in  all  eases  cease,  and  all  persons  universally  shall  be  looked 
upon  to  be  capable  of  acting  for  themselves.  Persons  are  then  arrived 
at  niaturity,  when  they  come  to  the  use  of  their  reason.  But  this  hap- 
pens at  different  times  of  life  in  different  countries:  in  some  climates 
Che  mind  ripens  faster  and  attains  to  the  use  of  reason  sooner  than  it 
does  in  others.  In  the  same  country,  too,  it  happens  at  different  times 
of  Life  to  different  persons;  all  who  live  in  the  same  climate,  do  not 
come  to  maturity  of  judgment  at  the  same  age.  No  particular  person, 
therefore,  can  be  said  naturally  to  have  arrived  at  years  of  discretion,  or 
to  be  capable  of  acting  for  himself,  till  we  have  observed  how  that  par- 
ticular person  behaves  in  common  life;  when  he  shows  by  his  behaviour 
that  he  has  the  use  of  his  reason,  then,  and  not  till  then,  he  is  past 
his  natural  minority. 

Civil  laws  do,  indeed,  usually  fix  some  certain  age  as  the  limit  of  mi- 
Doritj  for  all  the  subjects.  But  if  these  laws  are  intended  to  copy  na- 
ture as  nearly  as  general  rules  can  copy  it,  in  a  point  where  there  is 
naturally  so  much  uncertainty,  a  different  age  must  be  fixed  in  differ- 
ent climates.  Nor  can  the  properest  time  be  settled  in  the  same  climate 
till  long  experience  and  many  observations  have  shown  at  what  age  the 
judgment  ol  men  in  that  climate  is  usually  ripe.  And  since  in  the  same 
climate  some  few  arrive  at  the  use  of  reason  much  sooner,  and  some  few 
are  much  longer  before  they  arrive  at  it,  than  the  generality  of  the  in- 
habitants, the  laws  of  each  country  will  copy  nature  the  closest,  if  they 
fix  the  limit  of  minority  neither  at  the  earliest  nor  at  the  latest  age, 
when  any  person  has  ever  been  known  to  arrive  at  maturity  of  judg- 
ment, but  at  the  middle  age  between  those  extremes,  at  the  age  when 
the  generality  have  been  found  to  arrive  at  it.  Extraordinary  instances 
are  not  the  proper  measure  of  nature;  they  are  not  the  standards  where- 
by to  fix  a  general  rule,  but  are  rather  to  be  looked  upon  as  exceptions 
fi-om  such  a  rule. 

IX.  The  •authority  which  parents  have  over  their  what  right  of  pun- 
children,  implies  a  power  to  punish  or  correct  them^  as  ishment  included 
fiu-  as  such  a  power  is  necessary  for  obtaining  the  end  >p  parental  autho- 
which  that  authority  has  in  view.  Since  it  is  the  duty  "^' 
of  the  parents  to  contrive  for  the  good  of  the  child,  and  to  direct  it  to 
what  is  best  for  it,  whilst  it  is  incapable  of  judging  and  choosing  for 
itseU;  as  far  as  this  end  cannot  be  obtained  without  correction,  they  have 
aright  to  punish  it,  because  nature  cannot  be  supposed  to  enjoin  an  end, 
such  for  instance  as  the  good  of  the  child,  to  be  pursued,  without  allow- 
ing such  correction  as  is  necessary  for  obtaining  that  end.  But  then 
the  end,  which  is  the  good  of  the  child,  limits  the  right  of  punishing;  the 
parents  cannot  upon  this  principle  have  a  right  to  inflict  any  punish- 
ment but  what  is  for  the  child^s  benefit. 

From  hence  it  follows,  that  the  power  of  a  parent  to  correct  his  chil- 
dren does  not  extend  to  the  inflicting  any  capital  punishment,  because 
the  child's  good  cannot  be  the  end  proposed  in  taking  away  the  child's 
life;  nor  can  such  a  punishment  be  in  any  manner  consistent  with  the 
IMrents  duty  to  take  care  of  it,  to  bring  it  up,  and  to  contrive  for  its 
benefit.  Wherever  parents  have  had  any  ri(^t  of  punishing  more  ex- 
tenstye  than  what  has  been  described,  in  the  second  or  t|^ird  parts  of 

•  Grot  Ub.  II.  Cap.  V.  h  VI. 
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childhood,  this  right  must  have  been  derived  trom  some  other  principle, 
and  is  no  part  of  parental  authority. 

We  may  observe  by  the  way,  that  as  the  power  of  parents  to  punidi 
their  children  is  limited  to  correction  for  their  good  during  their  mino- 
rity, no  fault  of  a  child  can  justify  the  parents  if  they  disinlierit  it  so 
far  as  to  deprive  it  of  sustenance,  where  it  is  under  age  and  unable  to 
provide  for  itself;  because  such  a  disherison  would  in  effect  be  a  capital 
punishment,  as  it  would  leave  the  child  to  starve.  After  it  is  come  to 
such  an  age  as  to  be  able  to  provide  for  itself,  the  faults  which  it  com- 
mits may  justify  a  disherison  of  this  sort;  not  because  the  parent  has 
then  any  more  right  to  inflict  a  capital  punishment  than  he  had  before, 
but  because  he  is  then  released  from  the  duty  of  maintaining  the  child, 
and  may  dispose  of  his  own  goods  in  any  proper  manner  that  he  pleases. 
The  law  of  nature  ^'  *  Where  parents  from  die  birth  of  the  child,  or  at 
may  m  some  cases  any  time  afterwards,  whilst  it  is  under  then-  authority, 
allow  parents  to  are  unable  to  subsist  it,  there  seems  to  be  no  reason 
•eU  their  chUdren.  against  their  selling  it  to  any  one  who  wiU  undertake 
the  expense  and  trouble  of  bringing  it  up.  For  nature,  if  it  has  pre- 
scribed to  parents  the  duty  of  providing  for.  the  subsistence  of  their  chil- 
dren, cannot  disable  them  from  making  use  of  the  only  means  that  they 
have  in  their  power  of  discharging  this  duty.  Grotius,  consistently 
with  his  own  account  of  the  origin  of  parental  authority,  maintains  that 
the  relation  or  habitude  of  a  parent,  which  arises  from  the  act  whereby 
the  parents  become  the  authors  of  the  child's  existence,  can  no  mate  be 
separated  from  the  person  of  the  parent  than  the  personal  act  itself  can. 
Tet  in  the  mean  time  he  contends  that  the  child  may  be  sold,  in  order  to 
make  a  provision  for  it,  when  the  parents  themselves  are  unable  to  sub- 
sist it.  But  upon  his  principles,  such  a  sale  would  be  unintelligible; 
for  unless  the  purchaser  acquires  at  least  the  authority  of  the  parents 
over  the  child  so  purchased,  nothing  is  done  by  it;  and  it  is  impossible 
for  him  to  acquire  this  or  any  other  degree  of  authority,  if  this  autho- 
rity arises  from  a  personal  act  of  the  parents,  or  from  a  relation  depend- 
ing upon  that  act,  which  is  in  its  own  nature  inseparable  from  their 
persons.  But  upon  the  principles  here  laid  down,  the  purchaser,  by  un- 
dertaking the  duty  of  the  parent,  so  far  at  least  as  to  maintain  the  child, 
acquires  with  it  the  parental  authority.  The  usual  event  of  such  a  sale 
is  the  slavery  of  the  child;  which  event  neither  is  nor  can  be  brought 
about  by  the  sole  act  of  the  parent,  unless  some  other  accident  inter- 
venes. By  what  accident  this  event  is  brought  about  will  hereafter  be 
the  subject  of  a  more  particular  inquiry. 

Adoption  is  differ-  XL  In  like  manner,  when  a  child  is  adopted,  so  that 
ent  from  purchase,  the  parent  who  adopts  it  does  by  his  own  voluntary  act 
take  it  for  his  own,  or  engage  for  the  care  of  it,  he  does  by  this  act, 
with  the  consent  of  the  natural  parent,  acquire  a  parental  authority  over 
it;  for  this  authority  goes  along  with  parental  duty,  and  is  insepai*able 
from  it. 

I  have  not  supposed  the  child's  consent  to  be  necessary  in  adoption; 
because,  if  it  is  under  age,  its  consent  is  included  in  the  consent  of  its 
parents.  But  if  it  is  of  such  an  age  as  to  have  reason  and  a  will  of  its 
own,  Uie  consent  of  the  party  adopted  is  necessary,  and  adoption  cannot 
proceed  upon  the  sole  act  of  the  parents. 

•  Grotius,  Ub.  U.  Cap.  V.  S  V. 
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It  may  perhaps  be  asked,  if  the  consent  of  the  parents  includes  that 
of  the  child  in  case  of  adoption,  why  might  not  parents  upon  the  same 
principle  sell  their  children  into  direct  slavery,  or  why  is  any  thing 
else  necessary  to  make  the  child  a  slave,  besides  the  consent  of  the  pa- 
rents, when  dbey  sell  it.  The  dilBference  of  these  two  cases  will  readily 
appear,  if  we  consider  that  the  parents'  authority  over  the  child  arises 
ftom  his  duty  to  provide  for  its  good;  and  consequently,  where  the  good* 
of  the  child  is  not  the  end  proposed,  this  authority  is  nothing.  JNow 
adoption  is  for  the  child's  benefit,  and  upon  that  account  the  act  of  the 
parent  is  binding  upon  it.  But  if  the  child  should  be  supposed  to  re- 
ceive any  benefit  by  slavery,  which  scarce  can  be  supposed,  yet  this 
benefit  is  not  the  end  designed  by  slavery;  the  good  of  the  master  is  the 
principal  point  in  view;  the  good  of  the  slave  is  merely  accidental. 


CHAPTER  XIL 

OF  PROMISES. 


L  What  M^oHana  arise  from  declaring  our  future  intentions.— 11. 
Promises  J  what. — IIL  Promises  of  giving^  the  same  in  effect  as  pro- 
mises qf  doing. — IV.  Promises  always  relate  to  future  time. — V. 
Promises  do  not  affect  the  heirs  of  the  promiser. — YI.  No  obligation 
ftoofa  promises  where  there  is  no  liberty. — YII.  No  promise  obliges 
to  an  impossibility. — YIII.  Unlawful  promises  not  binding. — IX.  A 
subsequent  promise  cannot  Mndy  where  it  is  contrary  to  a  former  pro- 
mise,— X.  Obligation  of  a  promise  may  be  in  suspense. — XL  Pro- 
mises  not  to  be  evaded  by  a  supposed  tacit  condition  qf  circumstances 
contiM$ing  the  same. — XII.  Promises  qf  ir^antSj  ideotSy  and  mad- 
men  do  not  bind. — XIII.  Rashpromises^  in  what  sense  binding. — XI Y. 
Promises  become  binding,  by  acceptance. — XY.  Signs  qf  consent 
m  promises  and  acceptance. — XYI.  Fear  inakes  a  promise  void  m 
some  instances^  not  in  others. — XYII.  Erroneous  promises^  how 
made  void. — XYIII.  A  man^s  agent  may  promise' for  him. — ^XIX. 
Voluntary  agent  does  not  oblige. — XX.  What  promises  may^  and 
what  may  not  be  recalled  when  they  pass  through  a  third  hand. — 
XXI.  Effects  qf  acceptance  by  another^  either  with  or  without  com- 
mission.— XXII.  A  man^s  heirs  cannot  accept  a  promise  for  him. 

I.  The  rights  which  we  acquire  by  promises  or  con-  ^^^^  obligations 
tracts  or  oaths,  arise  from  the  consent  of  those  persons  arise  from  declar- 
over  whom  such  rights  are  acquired.     And  as  none  of  '»"?  p^  ftiture  ii>- 
our  rights  are  more  necessary  to  be  rightly  understood  ^"**®"*' 
dian  these,  it  will  be  worth  our  while  to  consider  them  at  large. 

We  may  do  good  to  other  men,  either  by  our  property  or  by  our  ac- 
tions; that  is,  either  by  giving  them  such  things,  or  by  doing  them  such 
services  ss  will  be  of  use  to  diem. 

When  we  intend  to  do  them  any  good  hereafter,  which  we  either  do 
not  choose  to  do,  or  have  not  an  opportunity  of  doing  at  present,  the 


86  INSTITUTES  OP  B.  L 

three  ways  which  ^Grotius  mentions  of  expressing  ourselves  concern- 
ing such  future  intention,  may  be  reduced  to  two. 

First,  we  may  merely  declare  what  our  present  intentions  are,  by 
saying,  that  we  design  to  give  them  such  or  such  things,  or  that  we 
design  to  do  them  such  or  such  services.     Here,  says  Grotius,  all  that 
is  required  to  justify  our  declarations  of  this  sort,  is,  that  we  speak 
*the  truth,  or  that,  at  the  time  of  making  the  declaration,  we  have  the 
same  intentions  which  our  words  express.     For  the  mind  of  man,  as 
our  author  goes  on,  has  not  only  a  natural  power,  but  a  right  likewise 
to  change  its  design.     But  he  ought  to  have  added,  unless  it  is  under 
an  obligation  to  continue  in  the  same  design.     Now  such  a  declaration 
as  we  have  been  speaking  of,  made  in  my  favour,  does  not  indeed  give 
me  a  perfect  right  over  me  person  of  him  who  made  it,  or  over  the 
thing  which  he  designs  to  give  me;  and  consequently  it  does  not  lay 
him  under  a  perfect  obligation  either  of  doing  me  the  service  or  of  giving 
me  the  thing:  but  yet  it  lays  him  under  such  an  obligation  as  a  wise  or 
a  good  man  will  attend  to.   A  wise  man  would  not  willingly  lay  himself 
open  to  the  charge  of  levity  of  formine  his  designs  by  chance,  and  alter- 
ing them  again  without  reason.    And  unless  the  motives  whi^h  engage 
him  to  change  his  designs  are  notorious  and  weighty,  he  cannot  easily 
escape  this  charge,  if  he  does  not  act  up  to  what  ne  has  declared.    Be- 
sides, we  are  apt  to  alter  our  schemes  of  life,  to  bring  the  expected 
profit  or  service  into  our  plan  of  happiness,  and  to  live  as  if  we  were 
to  receive  it.     A  disappointment  therefore  does  not  leave  us  in  the 
same  condition  that  we  should  have  been  in,  if  no  such  hopes  had  been 
raised:  our  pursuits  will  have  been  changed  by  them;  and  we  shall 
perhaps  have  lost  sight  of  what  might  have  been  obtained,  if  we  had 
continued  to  pursue  it,  and  had  not  been  called  off  to  another  scheme 
of  happiness  by  these  delusions.     What  is  still  worse,  we  may  have 
been  led  to  live  more  expensively,  in  expectation  of  having  our  for- 
tunes bettered,  or  to  engage  in  difficulties,  out  of  which  we  cannot  ex- 
tricate ourselves,  in  hopes  of  such  services  as  would  have  enabled  us 
to  surmount  them.     This  may  be  said  in  some  measure  to  be  our  own 
fault;  we  ought  perhaps  to  look  upon  all  future  events  as  uncertain, 
and  never  to  depend  so  much  upon  them  as  to  be  hurt  if  we  are  disap- 
pointed.    But  allowing  this  to  be  always  the  case,  a  good  man  would 
never,  if  he  can  avoid  it,  be  even  the  innocent  cause  of  hurt  to  others. 
However,  in  fact,  it  is  not  always  so.  There  are  many  favours  which  a 
man  is  not  capable  of  receiving  without  changing  his  way  of  life:  what 
therefore  is  he  to  do,  where  he  is  made  to  expect  such  favours  as  these? 
It  would  be  imprudent  in  him,  if  he  did  not  qualify  himself  to  receive 
them,  when  declarations  are  made  that  such  mvours  are  designed  him: 
and  if  he  does  change  his  way  of  life,  or  his  course  of  studies,  in  order 
to  qualify  himself  for  them,  a  disappointment  robs  him  of  other  advan- 
tages, which  he  might  have  expected  by  going  on  in  his  former  pur- 
suits, or  of  advantages  which  he  was  sure  of,  if  such  false  hopes  had  not 
been  raised  in  him,  as  engaged  him  in  expenses,  that  his  fortunes,  with- 
out the  expected  improvement  in  them,  were  not  able  to  bear.    A  wise 
man,  therefore,  for  his  own  sake,  or  out  of  regard  to  his  own  character, 
and  a  good  man  for  the  sake  of  others,  or  out  of  tenderness  to  their 

•  Grot  Ub.  IL  G19.  XI.  ^  II,  UI,  lY. 
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welfare,  will  take  care  to  keep  his  designs  to  himself,  and  to  make  no 
declarations  ^bout  them,  till  he  has  well  considered  the  matter,  and 
finds  no  likelihood,  that  any  thing  will  intervene,  which  may  oblige 
him  to  fail  in  making  them  good.  Or  if  he  has  been  led  to  declare 
such  favourable  intentions,  he  will  tiike  care  to  abide  by  them,  and  to 
bring  them  into  execution;  unless  the  accidents  which  prevent  him 
are  such  as  may  appear  to  the  world,  and  such,  too,  as  will  justify  him 
in  the  common  opinion* 

We  may  go  one  step  farther  in  this  way  of  speaking  about  what  is 
future;  we  may  not  only  declare  what  our  present  intentions  are,  but 
may  add,  that  these  intentions  are  not  unsteady,  that  we  are  not  only 
in  earnest  now,  but  will  continue  in  the  same  mind  when  the  time 
comes  for  putting  these  intentions  in  practice.  This  additional  decla- 
ration does  not  confer  any  perfect  right  upon  the  person  in  whose  fa-* 
TOOT  it  is  made,  or  does  not  give  him  any  strict  demand  upon  us.  But 
it  strengthens  our  reasons  for  making  our  designs  good;  both  because 
it  would  be  an  instance  of  greater  levity  to  change  what  seems  to  have 
been  thus  fixedly  and  unalterably  reserved  upon;  and  because  a  disap- 
pointment to  those  who  are  made  to  expect  our  favours  will  be  so  much 
more  hurtful,  in  proportion  as  their  expectations  were  raised  higher. 

IL  The  second  way  of  speaking  concerning  our  pre-  Promiies  what 
sent  intentions  of  giving  a  man  hereafter  what  may  be  useful  to  him, 
or  of  doing  for  fnm  hereafter  scmie  beneficial  service,  is  by  Making  him 
a  promise.  This  is  not  merely  a  declaration  of  oxu-  present  intentions 
in  reference  to  some  future  gift  or  service,  with  a  sufficient  sign  of  our 
being  in  earnest,  and  of  our  having  determined  \vith  ourselves  to  con- 
tinue in  the  same  mind;  but  it  contains  likewise  a  declaration  that  we 
now  design  to  give  him  a  right  to  demand  such  gift  or  such  service 
hereafter. 

III.  •Grotius  seems  to  make  a  small  difference  be-  t>«t,„- ^.  ^r  «:« 

.  .  !•••  J  .  rj*  i-T.     Promwes  of   giv- 

tween  promises  of  giving  and  promises  of  doing,  when  he  in»,  the  same  in 
says,  that  the  former  are  the  first  step  towards  the  aliena-  effect  m  promises 
tion  of  our  goods,  and  that  the  latter  are  the  actual  alie-  ^^  doing". 
nation  of  some  part  of  our  natural  liberty.  But  it  would  be  difficult,  if 
we  ibllow  this  distinction  closely,  to  show  that  any  demand  at  all  is  con- 
ferred by  a  promise  of  giving:  because  it  does  not  appear  what  it  is  which 
he,  to  whom  we  make  such  a  promise,  has  a  demand  upon.  The  dis- 
tmction  does  not  seem  to  allow  that  his  demand  is  upon  the  person  of 
the  promiser;  for  he  is  not  understood  to  have  alienated  any  part  of 
his  liberty;  ihis  being  supposed  to  be  the  peculiar  effect  of  promises  of 
doing.  Nor  is  his  demand  upon  the  thing  promised;  because  the  dis- 
tinction supposes  that  the  thing  is  not  alienated,  but  only  that  the  first 
step  is  taken  towards  the  alienation  of  it.  But  if  a  promise  to  give  a 
man  a  thing  confers  upon  him  no  right  either  over  the  person  of  the 
promiser  or  to  the  thing  promised,  it  cannot  possibly  confer  upon  him 
any  right  at  all:  and  if  he  acquires  no  right  by  the  promise,  then 
the  promiser  cannot  be  laid  under  any  obligation  by  it. 

But,  in  truth,  there  is  not  in  this  respect  any  difference  between 
promises  of  giving  and  promises  of  doing:  the  obligation  of  them  both 
is  upon  the  person  of  the  promiser;  and  they  are,  either  of  them,  alie- 

•  Giot  Lib.  11.  Cap.  XI.  %  VI. 
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nations  of  hie  liberty.     Before  I  make  a  promise  of  giving  any  parti- 
cular  thing  to  a  man,  I  am  at  liberty  whether  I  will  give  him  it  or  not: 


ight 

the'promise  expresses.  He  has  no  claim  upon  the  thing  promised,  be- 
cause I  did  not  actually  give  him  the  thing,  but  only  engaged  that  I 
would  give  him  it;  I  did  not  make  it  his,  but  gave  him  a  right  to  de- 
mand of  me  at  some  future  time  to  do  whatever  act  should  be  necessary 

to  make  it  so. 

Thus,  promises  of  giving  are  in  some  sort  promises  of  doing.  The 
effect  of  them  both  is  in  one  respect  the  same:'  they  affect  the  liberty  of 
the  promiser,  and  tie  him  down  to  that  particular  action,  which  the 
promise  contains  or  implies.  If  they  are  promises  of  giving  they  tie 
nim  down  to  the  action  of  giving;  if  they  are  promises  of  doing  they 
tie  him  down  to  the  actions  or  services  which  are  specified  in  them. 
Proimscs  always  IV.  Promises  are  sometimes  distinguished  into  such 
relate  to  future  as  are  made  in  words  of  future  time,  and  such  as  are 
time.  made  in  words  of  present  time.     But  this  distinction  is 

without  foundation.  What  is  called  a  promise  in  words  of  present 
time,  can  scarce  be  so  explained  as  to  give  it  the  appearance  of  a 
promise:  it  is  either  an  actual  performance,  or  it  is  nothing  at  all. 

Promises  of  giving  in  words  of  present  time  are  actual  performances. 
If  I  say  that  I  now  give  you  such  or  such  a  thing;  what  is  so  given 
does,  upon  your  acceptance,  inmiediately  become  your  own;  this  act  is 
a  direct  alienation  of  my  property.  I  may  indeed  delay  putting  you 
into  possession,  by  adding  that  I  will  deliver  to  you  at  some  mture 
time  what  is  so  given.  This  exception,  as  to  the  time  of  delivery,  may 
make  the  whole  matter  have  the  appearance  of  a  promise  rather  than 
of  an  actual  performance:  but  then  it  is  to  be  observed  that,  as  far  as 
this  exception  is  concerned,  the  words  will  be  of  future  and  not  of  pre- 
sent time.  However,  if  we  consider  the  effect  of  such  an  exception, 
we  shall  find  that  it  is  in  itself  no  promise;  nor  does  the  act  of  giving 
become  a  promise  by  the  addition  of  it.  Such  an  exception,  instead  of 
conferring  any  particular  right  upon  you,  limits  your  claim;  it  is  ad- 
ded for  my  benefit,  and  not  for  yours.  Upon  my  giving  you  the  thing, 
you  had  a  right  to  immediate  possession:  and  by  engaging  to  give  you 
possession  at  some  future  time,  I  only  postpone  this  right.  This  will 
be  clear,  if  we  observe  that  when  the  time  of  delivery  comes,  you  will 
have  no  other  right  to  the  actual  possession  of  the  thing,  but  what  you 
would  have  had  at  the  instant  of  giving,  if  I  had  not  added  this  limita- 
tion. And  certainly  as  such  a  limitation  confers  no  right,  either  perfect 
or  imperfect,  it  cannot  vrith  any  propriety  be  called  a  promise,  (»*  part 
of  a  promise. 

As  to  promises  of  doing  in  words  of  present  time,  if  we  would  en- 
deavour to  express  them  so  as  to  distinguish  them  fi'om  promises  of  the 
same  sort  in  words  of  future  time,  we  shall  find  them  unintelligible.  I 
know  not  how  to  promise  a  man  a  present  service,  unless  I  am  actually 
doing  it;  and  a  promise  of  it,  whikt  I  am  actually  doing  it,  is  ridi- 
culous. 

This  distinction  is  sometimes  applied  to  promises  of  marriage:  but  it 
will  be  very  difficult  to  show  that  there  is  any  such  thing  as  a  promise 
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of  marriage  in  words  of  present  time,  which  is  not  an  actual  marriage. 
If  the  man  promises  to  the  woman  ^  that  he  will  marry  her,  this  is 
promising  in  words  of  future  time:  if  he  declares  that  he  does  marry 
her,  there  is  nothing  naturally  wanting  hut  her  acceptance  to  complete 
the  marriage.  It  is  only  civil  institution  which  prevents  such  a  trans- 
action from  being  looked  upon  in  any  other  light.  In  almost  all  civil 
communities  some  particular  forms  and  ceremonies  are  established  for 
the  celebration  of  marriage.  And)  consequently,  if  such  forms  and 
ceremonies  are  considered  by  the  law  as  necessary  to  make  the  mar- 
riage binding  upon  the  parties,  the  same  law  which  makes  them  ne- 
cessary, cannot  call  any  act  a  marriage,  where  they  have  been  omitted. 
Now,  as  a  man's  declaration  that  he  does  marry  a  woman  is  more  than 
a  promise  of  marriage;  and  yet  civil  laws,  for  the  reason  before  men- 
tioned, decline  giving  it  the  name  of  an  actual  marriage;  a  sort  of  middle 
name  has  been  found  out  for  it,  and  it  has  been  called  a  promise;  or  be- 
cause acceptance  of  such  promise  makes  it  mutual,  it  has  been  called  a 
contract,  in  words  of  present  time. 

It  may  perhaps  be  apprehended  that  such  a  transaction  is  not  called 
a  marriage,  but  only  a  promise  in  words  of  present  time,  for  want  of 
consummation.  But  consummation  in  marriage  is  like  actual  possession 
in  gifts.  As  in  giving  a  thing  by  wor4s  of  present  time,  the  delay  of  ac- 
tual possession  does  not  change  the  afet  of  giving  into  a  promise;  so 
neither  does  an  agreement  in  words  of  present  time  between  two  par- 
ties, to  take  each  other  for  man  and  wife,  become  no  more  than  a  pro- 
mise bj  the  delay  of  consummation. 

In  one  view,  indeed,  all  promises  may  be  considered  as  expressed  in 
words  which  relate  to  the  present  time.  They  declare  a  present  in- 
tention of  conferring  upon  the  person  to  whom  we  make  them,  a  de- 
mand upon  us  for  some  future  performance.  To  tell  a  man  that  I  will 
give  him  such  a  thing,  or  that  I  promise  to  give  him  it,  or  that  I  give 
Dim  a  demand  upon  me  for  it,  are  all  of  them  expressions  which  the 
common  use  of  language  has  made  to  be  of  one  and  the  same  import: 
and  any  of  them  confer  on  him  a  right  over  my  person.  They  do  not 
indeed  alienate  my  property  in  the  thing,  or  transfer  it  to  him;  but  they 
alienate  a  part  of  my  liberty,  and  bind  me  to  the  future  performance 
of  such  an  act  as  will  transfer  the  thine  to  him.  If  I  promise  a  man  to 
serve  him  in  such  or  such  instances;  if  I  say  that  I  will  do  him  such  or 
such  good  offices;  these  and  the  like  expressions  tie  me  down  to  a  par- 
ticular way  of  acting;  they  give  him  a  demand  upon  me  so  to  act,  or 
alienate  the  liberty  which  I  had  of  acting  in  any  other  manner. 

When  promises  of  giving  and  promises  of  doing  are  thus  explained, 
there  appears  to  be  little  difference  between  them.  Both  of  them  are 
in  effect  promises  of  doing;  since  each  of  them  conveys  a  right  to  the 
person  that  we  make  them  to,  of  demanding  that  we  shall  act  agreea- 
bly to  what  is  expressed  in  the  promise.  .  If  it  is  a  promise  of  giving, 
tlie  demand  of  those  to  whom  we  make  it,  and  consequently  the  per- 
•Mal  obligation  which  we  are  under,  is  that  we  shall  do  such  acts  as 
>re  necessary  to  transfer  to  them  the  thing  promised:  if  it  is  a  promise 
of  doing,  the  demand  on  their  part,  and  the  obligation  on  ours,  is  that 
we  shall  do  such  acts,  whatever  they  are,  as  are  contained  in  the 
promise. 

12 
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Promiset  do  not  ^-  From  hence,  we  maj  see  the  reason  why  the  obli- 
afTect  the  hein  of  gations  of  a  man's  promise  do  not  of  themselves  descend 
the  promiaer.  to  his  heirs.  They  are  alienations  of  his  own  liberty, 
and  consequently,  being  obligations  upon  his  perscm  only,  do  not  effect 
his  property;  even  promises  of  giving  confer  no  direct  or  immediate 
right  to  the  thing  promised,  but  only  a  demand  upon  the  person  of  the 
promiser  to  give  such  a  right  hereafter.  Where  a  man  has  charged  his 
goods  with  any  obligations,  the  heir,  who  cannot  receive  the  goods  in 
any  other  condition  than  what  the  ancestor  leaves  them  in,  is,  by  receiving 
the  goods,  involved  in  the  obligations  that  are  connected  with  them* 
But  all  obligations  which  reach  no  farther  than  the  person  of  the  pro* 
miser,  cease  with  his  person.  And  since  the  obligations  of  proouses 
are  of  this  sort,  it  is  matter  of  bounty  only  when  the  heir  undertakes  to 
make  good  the  promises  of  his  ancestor. 

NoobrigKdonfrom  ^I«  Since  a  promise  is  an  alienation  of  part  of  our 
promises,  where  liberty,  by  giving  the  person  to  whom  we  make  it  a  de- 
there  is  no  liberty,  mand  upon  us  to  act  in  such  a  particular  manner,  as  we 
have  engaged  for,  the  consequence  is,  that  we  cannot  oblige  ourselves 
farther  by  promise  than  our  liberty  reaches;  for  since  no  man  can  alienate 
what  does  not  belong  to  him,  no  man  can  give  up  that  liberty  to  another 
either  in  whole  or  in  part,  which  he  never  had  himself. 
No  promise  obli-  ^U-  From  hence  it  follows,  first,  *that  no  promise 
ges  to  an  impossi-  can  oblige  US  to  an  impossibility.  It  is  certain,  indeed, 
^'^^'  that  we  could  never  perform  such  a  promise;  but  when 

I  say  that  it  does  not  oblige  us,  I  mean  something  more  than  this;  I 
mean,  that  whatever  folly  there  may  be  in  making  such  a  promise,  there 
is  no  wrong  or  injustice  in  not  performing  it.  For  where  a  man  ha^  no 
demand  upon  us,  we  can  do  him  no  injury;  and  the  person  to  whom  we 
make  a  promise,  can  have  no  demand  upon  us,  if  the  promise  is  void  in 
its  own  nature.  But  since  a  promise  consists  in  an  alienation  of  a  part 
of  our  liberty,  it  must  be  void,  or  must  be  as  if  there  was  no  promise, 
where  no  such  alienation  has  been  made.  Now  we  have  not,  and  never 
could  have,  the  liberty  of  doing  what  is  impossible;  we  cannot,  therefore, 
in  respect  of  what  is  so,  alienate  our  liberty;  that  is,  we  cannot  make 
such  a  promise  as  will  be  binding  upon  us. 

Unhiwrul  promises  VIII.  Secondly,  fno  unlawful  promises  can  oblige 
not  binding.  thogg  ^jj^  make  them.     As  they  have  not  the  liberty  of 

doing  what  the  law  has  forbidden  them  to  do,  they  cannot  alienate  their 
liberty  so  as  to  give  any  person  a  demand  upon  them  to  do  it.  When 
I  speak  of  unlawful  promises,  I  do  not  mean  those  only  by  which  we 
engage  to  give  or  to  do  what  the  law  of  nature  forbids  to  be  given  or  to 
be  done  by  us;  where  the  matter  of  a  promise  is  forbidden  by  any  other 
law,  by  the  positive  law  of  God,  for  instance,  or  by  the  law  of  the  land, 
or  by  the  commands  of  our  lawful  superiors,  as  far  as  they  have  a  ri^ht 
to  command  us,  such  a  promise  is  void;  we  have  done  nothing  by  makine 
it,  and  consequently  have  not  obliged  ourselves  to  the  performande  m 
it.  The  reason  why  we  have  done  nothing  by  making  it  is,  because 
the  law,  as  far  as  we  owe  obedience  to  it,  has  taken  away  our  liberty, 
and  we  cannot  alienate  our  liberty  where  we  have  it  not. 

•  Grot  Lib.  n.  Cap.  XI.  %  VIU.  i^bld. 


G  XII.  NATURAL  LAW,  91 

IX.  Thirdly,  a  second  or  any  subsequent  promise,  Asabsequentppo- 
wliich  is  contrary  to  one  that  was  formerly  made,  can-  ""l**^  ^!^P°^  ^^^ 

-.*ui-^  xi  'JM  Ai.     r  •         where  It  18  conti«P 

not  oblige  us,  or  cannot  make  void  the  former  promise,  ry  to  a  former  pro- 
When  we  have  once  alienated  a  part  of  our  liberty,  it  mise. 
is  not  our  own  to  dispose  of  again;  when  we  have  given  one  man  a  de* 
mand  upon  us  to  act  in  a  particular  manner,  we  have  parted  with  our 
liberty  in  this  respect,  and  cannot  give  another  man  a  demand  upon  us 
to  act  in  a  contrary  manner.  What  is  here  said  of  promises  is  equally 
true  of  all  other  sorts  of  voluntary  obligations.  Any  former  obligation 
takes  away  the  liberty  of  the  person  who  is  engaged  in  it;  and  where 
he  has  no  liberty,  he  can  do  no  act  which  will  be  valid,  and  conse- 
quently none  which  can  be  binding  upon  him.  Indeed,  upon  any  other 
supposition,  there  would  be  no  such  thing  as  any  possibility  of  a  man^s 
being  obliged  at  all  by  his  own  act;  which  in  morality  is  deemed  an 
absurdity.  For,  if  a  second  obligation  could  make  void  the  first,  then 
a  third  might  make  void  the  second,  and  a  fourth  might  make  void  the 
third,  and  so  on  without  end. 

X.  *If  the  matter  of  a  promise  is  impossible  or  unlaw-  The  obligation  of 
fill  at  the  time  of  making  it,  but  the  circumstances  of  a  promise  may  be 
the  promiser  are  such  as  may  be  altered,  and  a  change  *"  «wpcnse. 
in  his  circumstances  would  render  it  possible  or  lawful  for  him  to  per- 
form his  promise;  it  may  be  questioned  whether  a  promise  of  this  sort 
is  binding;  because  it  may  be  thought,  that  as  the  promiser  engaged  for 
what  he  had,  at  the  time  of  engaging,  no  natural  or  no  moral  power  to 
perform,  his  act  w^as  originally  void;  and  that  no  accident,  which  shall 
happen  afterwards,  can  give  a  validity  to  what  was  so  void  in  the  first 
instance.  But  here  it  should  be  observed,  that  the  act  is  not  so  far  void 
from  the  beginning,  as  that  no  future  event  can  make  it  binding.  W*here 
a  man's  words  can  be  so  interpreted  as  to  have  any  meaning,  we  are 
always  to  follow  that  interpretation  which  will  give  them  a  meaning. 
And  if  the  promiser  had  any  meaning  at  all,  it  must  be  this — that  he 
would  give  the  thing  or  do  the  act  promised,  whenever  it  should  be  in 
his  power,  or  whenever  by  any  change  in  his  circumstances  it  should 
become  lawful.  This  condition  is  sometimes  expressed  in  promises  of 
this  5ort;  and  when  it  is  not  expressed,  the  rule  of  interpretation  before 
laid  down  naturally  leads  us  to  suppose  that  it  was  implied.  But  where 
such  a  condition  is  either  expressed  or  implied,  notwithstanding  the 
present  impossibility  or  unlawfulness  in  the  matter  of  the  promise,  the 
promiser  does  something:  he  gives  those  to  whom  he  thus  engages,  a 
demand  upon  his  person  not  to  use  his  liberty  otherwise,  upon  a  sup- 
posed event,  than  according  to  the  terms  of  his  engagement;  he  might 
upon  this  event  have  his  liberty,  but  he  alienates  it  beforehand;  if  the 
maker  of  the  promise  ever  can  be  possible  or  ever  can  be  lawful,  his 
liberty  of  acting  is  his  own  in  possibility;  and  as  far  as  it  is  his  own,  he 
ottsents  to  part  with  it.  The  obligation  of  these  promises  is  in  sus- 
pense, and  then  only  takes  place  when  the  event  happens  which  ren- 
ders the  matter  of  them  possible  or  lawful. 

Sometimes  it  depends  upon  ourselves,  whether  it  shall  be  possible  for 
us,  or  not,  to  perform  our  promises;  some  act  or  some  endeavours  of  our 
own  may  put  us  into  such  a  situation  as  will  make  the  performance  poe* 

*  Grotiui,  lib.  n.  Cap.  XI.  ^  VIII. 
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sible.  A  promise  in  this  ease  binds  us  to  the  doine  those  aets,  or  to  the 
using  those  endeavours;  thoueh  such  acts  and  such  endeavours  are  not 
expressly  contained  in  it;  for  he,  who  has  obliged  himself  to  the  end, 
cannot  but  be  understood  to  have  obliged  himself  to  the  necessary  means. 
Or  rather,  nothing  can  be  properly  called  impossible  for  a  man  to  do, 
which  by  his  own  acts  or  his  own  endeavours  can  be  brought  about  A 
promise  therefore  of  this  sort  is  binding  from  the  beginning;  and  though 
we  have  not  in  express  words  bound  ourselves  to  do  those  acts  or  to  use 
those  endeavours,  yet  if  the  possibility  of  performing  what  we  have 
promised  depends  upon  them,  we  are  obliged  to  them  in  virtue  of  our 
promise. 

Promises  not  to  be  XI.  Some  have  imagined,  that  all  promises  are  to  be 
evaded  bjr  a  sup-  understood  to  contain  a  tacit  condition,  that  the  promiser 
SotT  o?*' drcum-  <^ontinues  in  the  same  situation,  as  when  he  promised, 
stances  continuing  I  do  not  mean  a  tacit  condition  of  being  obliged,  only  if 
the  same.  the  matter  of  the  promise  continues  possible  or  lawful 

to  him;  for  there  is  no  occasion  to  suppose  such  a  condition,  since  the 
obligation  of  the  promise,  in  such  a  change  of  situation,  would  cease  of 
itself  without  the  help  of  any  tacit  reserve.  But  I  mean  a  reserve  that, 
when  the  time  of  performance  comes,  it  shall  be  as  convenient  to  the 
promiser  to  make  good  his  word,  as  it  was  at  the  time  of  promising. 

Such  a  tacit  condition  as  this,  if  the  promiser  is  allowed  to  explain  it, 
will  put  it  into  his  power  either  to  be  obliged  or  not  obliged  at  his  own 
pleasure.  For  it  is  next  to  impossible  for  the  circumstances  of  any  man 
to  continue  so  exactly  the  same,  as  not  to  give  him  an  opportunity  of 
finding  out  some  alteration  in  them,  between  the  time  of  promising  and 
the  time  of  performance.  And  it  would  be  absurd  to  suppose  a  condi- 
tion to  be  tacitly  annexed  to  any  obligation,  which  is  of  such  a  sort  as 
to  leave  the  obligation  to  the  discretion  of  the  party  obliged. 

But  if  the  party  to  whom  the  promise  is  made,  is  to  be  the  judge  of 
the  other's  circumstances;  if  it  is  left  to  him  to  determine  whedier  such 
a  change  has  happened  in  them,  as  to  set  the  obligation  aside,  such  a 
tacit  condition  will  be  of  no  use  to  the  promiser;  he  must,  notwithstand- 
ing this  reserve,  stand  to  the  courtesy  of  the  party  to  whom  he  is  obliged, 
and  he  could  only  stand  to  his  courtesy  to  be  released,  if  we  suppose  no 
such  tacit  condition. 

Men  of  loose  principles  are  apt  to  pretend  that  they  promised  under 
this  condition,  though  they  did  not  express  it;  not  only  when  the  per- 
formance of  their  promises  by  a  change  in  their  circumstances  is  become 
a  real  hardship,  and  common  benevolence  would  engage  the  other  party 
to  release  them,  but  when  they  find  that  by  breaking  their  word  they 
may  make  some  petty  advantage,  which  they  could  not  make  by  keep- 
ing it.  If  there  was  any  way  of  convincing  men  of  such  a  character, 
that  their  promises  could  not  suppose  any  such  tacit  condition,  it  must 
be  when  in  making  them  they  have  expressed  some  other  condition. 
The  surest  way  of  making  a  promise  absolute  in  all  other  respects,  is 
by  annexing  some  one  express  condition  to  it.  Where  one  condition 
is  expressed,  the  natural  presumption  is,  that  no  other  is  implied  or 
understood;  because  if  there  had  been  any  other  in  the  mind  of  the  pro- 
miser, such  a  fair  opportunity  as  that  of  mentioning  one  condition  would 
in  course  have  led  him  to  mention  that  other;  when  he  designed  to  make 
conditions,  and  was  employed  about  making  them,  he  mentioned  only 
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one;  we  baye,  therefore,  good  reason  to  believe,  that  he  thought  of  and 
intended  no  more.  Upon  thia  account  the  strongest  form  of  promising 
is  to  annex  some  slight  condition  to  the  promise,  such  as — ^If  I  live; — 
If  I  have  my  senses; — or  some  other  of  the  like  sort. 

XII.  •No  promise  is  binding,  unless  the  person  who  promises  of  in- 
made  it,  has  liberty  to  choose  for  himself,  and  under-  fants^  ideots,  and 
standing  to  direct  him  in  his  choice.  Without  these  madmen  do  not 
faculties  of  liberty  and  understanding,  he  is  no  moral  ^^"^ 
agent,  or  is  not  capable  of  doing  an  act  so  as  to  produce  any  moral  effect 
by  it  Upon  this  account  the  promises  of  infants,  ideots  and  madmen 
are  not  binding;  they  are  not  moral  agents,  and  are  therefore  unable  to 
do  any  valid  act. 

XIIL  If  it  should  be  inquired,  whether  a  rash  pro-  ni^h  promises,  m 
mise  is  binding,  it  would  be  necessary  before  we  deter-  what  sense  bindp 
mine  upon  this  question,  to  examine  what  is  meant  by  a  '^S- 
rash  promise.  The  words  are  sometimes  used  to  signify  only  a  pro- 
mise which  is  made  unadvisedly,  or  without  sufficient  deliberation,  and 
sometimes  to  signify  a  promise  where  the  matter  for  want  of  such  delib- 
eration is  unlawful.  As  to  the  latter  sort  of  promises,  they  are  void  in 
themselves,  without  considering  whether  they  are  rashly  or  advisedly 
made;  jH^omises,  if  the  matter  of  them  is  unlawful,  are  not  binding, 
though  they  were  made  with  ever  so  much  deliberation. 

Promises  which  are  called  rash  in  the  former  sense,  merely  because 
they  were  engaged  in  too  hastily,  if  there  is  no  other  defect  in  them,  are 
binding.  Every  act  of  a  person  who  has  liberty  and  understanding, 
must  always  be  considered  as  the  result  of  proper  deliberation;  if  he 
has  these  faculties,  the  presumption  is  that  he  made  use  of  them;  and  it 
was  his  own  fault  if  he  did  not.  If  it  was  otherwise,  if  a  man's  having 
these  Acuities  was  not  a  sufficient  ground  to  presume,  even  against  his 
own  subsequent  declaration,  that  he  made  use  of  them,  there  could  be 
no  effectual  obligation  derived  from  any  human  act  whatsoever,  because 
the  agent  need  only  declare  in  any  case  after  the  act  is  over,  that  he  did 
not  act  deliberately,  and  then  the  obligation  would  be  void. 

XIV-  fBefore  we  go  on  to  consider  some  other  ques-  Promises  become 
tioDS  relating  to  promises,  it  may  be  proper  to  observe,  binding  by  accep- 
that  a  promise  is  not  binding  till  it  is  accepted.  The  ^^^^• 
pirty  to  whom  it  is  made,  does  not  without  acceptance  acquire  any  right 
or  demand  upon  the  promiser;  for  no  right  or  demand  of  any  sort  can 
be  acquired  without  the  consent  of  him  who  acquires  it.  And  unless 
some  person  has  a  demand  upon  the  promiser,  he' is  under  no  obligation. 

|From  hence  it  follows,  that  a  promise,  after  it  is  made,  may  be  recall- 
ed without  injustice,  provided  this  is  done  before  such  promise  is 
accepted;  no  right  or  demand  is  acquired,  till  the  acceptance  of  the  pro- 
mise; and  where  there  is  no  right,  there  can  be  no  injustice.  It  ought,  how- 
ever, to  be  remembered,  that  as  in  alienations  of  property,  so  likewise  in 
promises,  it  is  not  necessary  for  acceptance  to  follow  the  promise  in  order 
of  time.  When  a  person  asks  us  to  make  him  a  promise,  and  we  make  it  at 
his  request,  the  promise  becomes  binding  immediately;  so  that  we  cannot 
JQsfly  recall  what  we  have  done,  upon  pretence  that  he  has  not  accepted 
it    His  request  is  a  sufficient  evidence  of  his  acceptance,  though  it 

•  Grot  lib.  n.  Cap.  XI.  ^  V.  f  ^^  ^  ^^'  ^  ^"^  ^  ^^^ 
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went  before  the  promise;  unless,  by  any  subsequent  act  or  declaration 
of  his,  it  appears  that  he  had  changed  his  mind. 

*There  may  be  some  doubt,  perhaps,  whether  mere  acceptance  is 
sufficient  to  bind  the  promiser,  or  whether  it  is  not  necessary  that  he 
should  know  of  such  acceptance.  When  the  promise  is  made  under 
either  of  these  forms — I  will  that  it  shall  bind  me,  when  it  is  accepted 
— or  I  will,  that  it  shall  bind  me,  when  I  know  it  to  be  accepted;  such 
precision  leaves  no  room  for  this  doubt.  But  when  these  forms  are  not 
observed,  it  seems  to  be  the  truer  opinion,  that  in  strict  justice  there  is 
no  obligation  upon  the  promiser,  till  he  knows  of  the  acceptance;  because 
an  acceptance  which  is  not  madej  and  an  acceptance  which  does  not 
appear,  are  in  respect  of  him  the  same  thing.  But  yet  if  the  promiser, 
without  waiting  a  proper  time  to  know  the  other  parties'  mind,  should 
recall  his  word,  he  could  not  escape  the  charge  of  levity. 
Signs  of  consent  XV.  The  manner  of  promising  or  of  refusing,  when 
in  promises  and  a  request  is  made  to  us,  and  the  manner  likewise  of  ac* 
acceptance.  cepting  a  promise,  must  be  some  external  mark  of  the 

mind's  intention.  Nods  may,  indeed,  bear  the  construction  of  consent, 
or  shrues,  of  refusal;  but  these  are  not  established  marks  either  of  the 
one  or  the  other;  common  usage  has  not  sufficiently  established  their 
signification.  The  best  established  declarations  of  our  mind  are  words 
either  spoken  or  written.  In  some  cases,  indeed,  our  consent  may  be 
collected  from  our  silence;  but  then  there  ought  to  be  some  special  rea- 
son, why,  if  we  did  not  consent,  we  should  speak;  for  silence,  when 
there  was  no  such  reason,  will  not  easily  bear  this  construction;  in  many 
instances  we  might  fairly  be  supposed  to  have  been  silent  only  because 
we  had  no  mind  to  speak. 

Fear  makes  a  pro-  XVI.  fBefore  we  can  determine  whether  we  are 
mise  void  in  some  bound  by  a  promise  which  is  extorted  from  us  by  force, 
in^ces,  not  in  q^  by  threatening  US  with  some  great  harm,  unless  we 

^"'  make  such  promise,  it  will  be  necessary  for  us  to  dis- 

tinguish whether  the  force  so  made  use  of  comes  from  the  party  to 
whom  we  make  the  promise,  or  from  some  one  else;  and  if  it  comes 
from  him,  we  must  distinguish  farther  whether  that  force  is  just  or  un- 
just; that  is,  whether  he  has  any  rieht  or  not  to  threaten  us  with  such 
an  evil  as  is  the  occasion  of  our  maJking  the  promise.  If  we  were  to 
determine  that  no  promises  which  arise  from  fear  are  binding,  and  to 
ground  our  determination  upon  this  principle,  that  the  promiser,  when 
such  force  is  made  use  of  as  produces  his  fear,  has  not  liberty  to  choose 
for  himself,  and  is  upon  that  account  incapable  of  binding  himself,  it  is 
plain  the  words  of  the  question  are  what  lead  us  to  this  determination, 
rather  than  the  sense  of  it.  Force  is  commonly  opposed  to  liberty;  and 
from  thence  we  are  induced  to  conclude  too  hastily,  that  where  a  pro- 
mise is  extorted  by  force,  the  promiser  has  not  his  liberty.  But  the 
force  here  supposed  is  not  such  as  will  leave  the  promiser  no  liberty  of 
choosing  for  himself;  he  is  forced  indeed  to  choose  one  part  of  a  disa- 
greeable alternative,  either  to  make  the  promise,  or  to  suffer  the  evil 
with  which  he  is  threatened.  But  however  disagreeable  the  alterna- 
tive may  be,  yet,  when  he  has  two  things  to  choose  out  of,  he  cannot  be 
said  to  have  no  liberty.     It  must  be  a  very  ill-natured  and  inhuman  doc* 
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trine  to  teach,  that  the  word  of  a  person  when  he  is  in  distress,  and  makes 
a  promise  in  hopes  of  being  relieved  from  it,  is  not  as  much  to  be  relied 
upon,  as  when  he  is  in  full  ease  and  happiness;  and  yetthis  must  be  the 
case,  if  a  promise  which  we  are  induced  to  make  from  the  apprehension 
of  some  great  evil,  is  not  binding  upon  us,  merely  because  in  such  cir- 
cumstances we  have  not  a  proper  degree  of  liberty,  as  having  only  a 
disagreeable  alternative  before  us,  and  being  forced  to  choose  out  of 
two  things,  neither  of  which  would  have  been  the  object  of  our  choice 
if  we  had  been  in  a  better  condition.  Grotius  was  aware  of  this,  and 
when  he  is  considering  only  the  situation  of  the  promiser,  he  determines 
such  an  extorted  promise  to  be  binding. 

His  opinion,  when  he  comes  to  spesk  of  the  other  party,  is  very  sin- 
gular, and  cannot  be  made  intelligible.  If,  say^  he,  the  person  to  whom 
the  promise  is  made,  extorts  it  by  bringing  the  promiser  into  any  unjust 
fear,  he  is  obliged  to  release  such  promiser;  not  because  the  promise 
was  originally  void  in  itself,  but  upon  account  of  the  unjust  damage 
which  he  has  done  him.  But  how  the  promise  can  be  valid,  and  the 
promiser  not  be  bound  by  it,  or  how  the  promiser  can  be  bound,  and  yet 
the  other  party  have  no  demand  upon  him,  or  how  this  other  party  can 
have  a  demand  and  yet  be  obliged  to  give  it  up,  is  above  my  compre- 
hension. An  obligation  on  one  part  implies  a  demand  or  right  on  the 
other  part.  If,  therefore,  the  promise  is  valid,  or,  which  amounts  to  the 
same,  if  the  promiser  is  obliged  to  performance,  the  party  to  whom  such 
promise  is  made,  must  have  a  right  to  demand  performance.  But  then, 
as  a  right  to  make  such  demand  upon  the  promiser  is  inconsistent  with 
an  obligation  to  release  him;  it  follows  that  one  part  of  our  author's 
opinion  cannot  be  true;  he  must  either  allow  the  promise  to  be  void,  or 
must  give  up  his  notion  of  the  other  parties  obligation  to  release  the 
{M-omiser. 

To  clear  up  this  matter,  let  us  return  to  our  first  distinction.  If  the 
promise  is  extorted  by  any  unjust  threatenings,  and  the  party  to  whom 
It  is  made  is  the  author  of  this  unjust  fear,  such  a  promise  is  not  bind- 
ing; not  upon  account  of  the  promisor's  fear,  but  upon  account  of  the 
other  parties  injustice.  No  right  can  be  founded  in  an  injury:  every 
unjust  act  is  void,  as  to  all  the  moral  efiects  of  it,  and  consequently  can 
never  produce  a  demand  in  the  person  who  is  guilty  of  it.  Now  all 
obligations  imply  a  right  which  corresponds  to  them.  Therefore,  if 
there  is  no  right  on  the  part  of  him  who  unjustly  extorts  the  promise, 
there  can  be  no  obligation  on  the  part  of  him  from  whom  it  is  so  extorted. 

Upon  these  principles  it  will  appear,  that  all  promises  which  arise 
fi^m  fear,  and  from  even  unjust  fear,  are  not  void,  though  some  are.  If  a 
magistrate  by  the  fear  of  lawful  penalties,  forces  me  to  make  such  pro- 
mises or  other  stipulations,  as  I  ought  to  have  made  without  the  use  of 
force;  my  promise,  notwithstanding  the  threatenings  and  fear  from 
whence  I  am  induced  to  make  it,  will  be  binding.  There  is  nothing 
on  my  part,  let  the  fear  arise  from  what  cause  it  will,  which  renders  me 
incapable  of  binding  myself;  and  if  it  arises,  as  is  here  supposed,  from  a 
just  cause,  there  is  no  injustice  in  the  other  party,  and  consequently 
nothing  which  renders  him  incapable  of  acquiring  a  right.  Nay,  even 
where  the  fear  is  unjustly  brought  upon  me,  my  promise  will  be  bind- 
ing, provided  the  fear  arises  from  a  third  person,  and  the  party  to  whom 
I  make  the  promise  is  not  concerned  in  the  injustice.     If  I  am  afraid  of 
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being  murdered  because  some  one  has  threatened  it,  and  promise  a  re- 
ward to  a  person  for  guarding  me,  though  I  am  unjustly  brought  into 
this  fear,  yet  my  promise  will  oblige  me*  There  is,  as  in  all  cases  of 
fear,  nothing  on  my  part  which  disqualifies  me  from  obli^ng  myself; 
and  as  the  guard  to  whom  I  make  the  promise,  does  me  no  mjury,  he  is 
not  disqualified  from  acquiring  a  demand. 

When,  therefore,  we  maintain  that  an  extorted  promise  does  not 
oblige,  it  must  always  be  done  under  these  restrictions,  that  we  are  un- 
justly brought  into  fear,  and  that  the  party  to  whom  we  make  the  pro- 
mise is  concerned  in  the  injustice. 

Erroneous  ppomi-  XVII.  *  Where  some  mistake  or  error  in  the  promiser 
set,  how  made  is  the  Only  real  and  true  cause  of  his  makins  the  pro- 
^<^  mise,  the  bbligation  of  such  promise  is  void.     When  the 

supposed  truth  of  a  fact  determines  us  to  make  a  promise,  where,  if  we 
had  been  rightly  informed,  we  should  have  made  none,  we  consent  to 
be  obliged  upon  supposition  that  the  fact  is  true,  and  consequently  the 
truth  of  the  fact  becomes  a  condition  of  our  promise.  If,  therefore,  the 
&ct  is  false,  the  promise  must  be  void;  because  all  conditional  promises 
are  void,  where  the  conditions  are  not  made  good,  or  because  no  man 
is  obliged  farther  than  he  consents,  and  in  the  case  now  under  consid- 
eration, we  consent  to  be  obliged  no  otherwise,  than  upon  supposition 
that  the  fact  is  true. 

It  ought,  however,  to  appear  plainly  from  the  promiser's  words,  ot 
from  the  circumstances  of  the  promise,  or  from  the  matter  of  it,  that  his 
error  was  the  sole  reason  which  e£fectualiy  determined  him  to  make  it; 
because,  if  his  obligation  was  to  be  void  where  this  does  not  appear,  it 
would  almost  always  be  in  his  power  to  make  his  promise  void  at  his 
own  pleasure.  He  might  pretend  that  he  was  in  some  error,  and  that, 
if  he  had  been  well  informed,  he  should  not  have  engaged  in  such  a 
promise.  An  error  which  does  not  appear,  is  of  no  more  account  in 
our  dealings  with  one  another,  than  an  error  which  does  not  exist;  the 
law  of  nature  cannot  allow  any  efiect  to  be  obtained  by  what  does  not 
fall  under  the  notice  of  mankind.  Caius  is  a  candidate  for  a  certain 
office,  and  I  promise  him  my  vote:  at  the  time  of  making  this  promise,  I 
supposed  that  Sempronius,  to  whom  I  have  particular  obligations,  would 
not  be  his  competitor;  but  before  the  day  of  election  I  find  that  he 
is.  If  this  supposition  of  mine  did  not  appear  at  all,  if  it  was  not  plainly 
the  reason  which  induced  me  to  make  this  promise;  it  cannot  affect  the 
promise  after  it  is  made,  so  as  to  set  it  aside.  I  might  not  have  this 
supposition  in  my  mind,  or  if  I  had,  yet  since  all  men  are  not  deter- 
mined in  their  actions  by  principles  of  gratitude,  I  should  perhaps  have 
made  the  same  promise,  whether  I  thought  about  Sempronius  as  a  com- 
petitor or  not  But  if,  when  I  engaged  to  Caius,  I  expressly  told  him 
that  I  had  great  obligations  to  Sempronius,  but  believed  his  present  sit- 
uation to  be  such,  as  made  me  imagine  he  would  not  offer  himself,  a 
declaration  of  this  sort  plainly  shows  that  I  had  this  supposition  in  my 
mind,  and  that  it  determined  me  to  engage  myself  to  him.  Or  if  Caius, 
when  he  applied  to  me,  had  said,  that,  notwithstanding  my  obligations 
to  Sempronius,  I  might  safely  engage  to  him,  because  my  friend  would 
not  oppose  him,  and  in  consequence  of  this  assurance  I  promise  my  vote 
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to  him;  though  my  own  words  might  not  show  what  supposition  deter- 
mined me  to  this  promise,  yet  the  circumstances  would  show  it  plainly 
enough  to  release  me  from  any  obligation,  when  I  find  afterwards  ti^at 
Sempronius  is  a  candidate. 

XVIII.  •As  we  may  bind  ourselves  by  a  promise  a  man's  agent 
which  we  make  in  our  own  person,  so  likewise  we  are  may  promise  for 
obliged  to  stand  to  a  promise  which  another  person  makes  ^^' 

for  us,  where  we  have  given  him  either  a  general  commission  to  act  fwr 
us  in  all  things,  or  a  particular  commission  to  act  in  this  affair.  Iii 
either  case,  by  such  a  commission,  where  he  keeps  within  the  bounds  of 
it,  we  have  made  his  act  our  own. 

Where  we  have  given  a  man  a  power  or  commission  to  act  for  us,  as 
our  proxy,  though  no  restriction  or  limitation  of  such  commission  may 
appear,  yet  it  fi-equently  happens  that  we  give  some  private  instructions 
to  such  proxy  or  agent  in  what  manner  we  would  have  him  act,  and 
how  far  he  may  go.  Suppose  him  then  to  act  contrary  to  these  private 
instruetions,  and  to  go  farther  than  we  allowed  him;  we  shall  be  obliged 
to.  stand  to  the  promise  which  he  makes  for  us,  notwithstanding  our  con* 
sent  seems  to  be  wanting.  For  that  act  of  our  will,  whereby  he  was 
appomted  our  agent,  which  is  the  only  act  of  our  will  that  is  or  can  be 
known  by  the  party  to  whom  the  promise  is  made,  is  sufficient  to  make 
what  such  agent  does  for  us  be  considered  as  our  own  act.  The  private 
instructions  which  we  gave  him,  cannot  affect  any  one  to  whom  they 
are  not  known,  and  from  whom  we  were  determined  to  conceal  them;  they 
cannot,  therefore,  so  affect  the  party  to  whom  the  promise  is  made,  as 
to  prevent  his  claim  upon  us;  the  consent  which  appears  to  him,  must, 
in  respect  of  him,  be  looked  upon  as  our  true  and  full  consent.  If  it 
was  otherwise,  there  would  be  such  room  for  collusion  between  the 
promiser  and  his  agent,  that  it  would  be  in  their  power  at  any  time  to 
prevent  any  obligation  from  arising  upon  promises  thus  made. 

However,  though  our  limitations  or  secret  instructions,  in  respect  of 
the  party  to  whom  the  promise  is  made,  are  considered  as  not  in  exist* 
enee,  because  they  neither  do  nor  can  appear  to  him,  and  consequently 
cannot  invalidate  his  claim,  which  arises  from  our  public  consent  or 
apparent  act;  yet  they  will  produce  their  proper  effect  upon  the  person 
to  whom  they  are  known.  Our  agent  knows  them,  and  the  effect  which 
diey  produce  upon  him,  is  to  make  him  answerable  for  any  loss  or  dam- 
age that  we  may  sustain  by  his  having  exceeded  them;  because  by  un- 
dertaking to  act  for  us  under  these  restrictions,  he  has  at  least  tacitly 
oblieed  himself  not  to  act  otherwise. 

XIX.  t^hen  we  have  appointed  an  agent  to  promise  Vohintaiy  agent 
f<H*  us,  the  agent  may  happen  to  die  before  he  has  trans-  does  not  obligee. 
acted  the  business,  and  some  other  person  who  knew  that  he  was  our 
agent  and  for  what  purpose,  may  possibly  undertake  to  make  the  pro- 
mise without  our  appointment,  which  he  was  to  have  made  if  he  had 
lived  long  enough  to  do  it;  in  this  case  no  obligation  arises  upon  us 
from  the  act  of  such  person.  For  want  of  our  appointment,  that  is,  for 
want  of  our  consent  to  what  he  has  done,  it  cannot  be  looked  upon  as 
our  own  act.  If,  indeed,  our  promise  was  contained  in  a  letter,  and  the 
bearer  to  whom  we  entrusted  the  letter  dies,  but  after  his  death  this 
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letter  is  delivered  by  some  one  else  to  the  party  to  whom  the  prooiifle 
is  made,  the  promise  then  becomes  binding  upon  acceptance.  The  first 
bearer  of  the  letter  was  not  our  agent;  the  letter  is  to  promise  for  us 
and  is  the  instrument  of  our  consent;  and  it  is  not  at  all  material  whether 
the  instrument  by  which  we  designed  to  bind  ourselves,  comes  to  the 
hands  of  the  party  to  whom  we  make  the  promise,  by  the  hands  of  the 
first  bearer  to  whom  we  entrusted  it,  or  by  the  hands  of  any  one  else. 
What  promises  XX.  Where  a  promise  passes  from  the  promiser  to 
may  and  what  may  the  other  pai'ty  through  a  third  hand,  we  should  consider 
whcn*^they^PMs  whether  this  third  person  was  appointed  merely  as  a 
trough  a  third  messenger  to  notify  the  promise,  or  as  an  agent  to  make 
hand.  it.     If  he  was  only  a  messenger  to  notify  the  promise, 

and  the  promiser  recalls  it  before  acceptance,  but  without  acquainting 
his  messenger  that  he  has  done  so,  such  a  revocation  will  have  its  efifeet; 
and  though  the  messenger  should  afterwards  notify  the  promise,  and 
acceptance  should  be  made  upon  such  notification,  the  promiser  is  not 
obliged  to  make  the  promise  good.  The  obligation  of  such  a  promise 
depends  upon  the  will  of  the  promiser,  and  not  upon  the  will  of  his 
messenger;  he  had  not  bound  himself  to  the  messenger,  and  much  less 
to  any  one  else,  to  continue  in  the  same  mind  or  to  abide  by  any  act 
which  his  messenger  should  do.  This  is  the  decision  of  Grotius  upon 
the  case.  But  he  should  have  added  that  the  promiser,  though  he  might 
have  no  opportunity  of  informing  his  messenger  that  he  had  recalled  his 
promise,  should  take  care  to  acquaint  some  others  with  his  having  done 
so;  because  his  revocation,  if  it  did  not  appear,  can  be  of  no  more  account 
than  if  it  did  not  exist;  and  consequently  without  this  precaution  he 
could  not  in  justice  claim  to  be  released. 

fiut,  when  the  person  through  whose  hands  the  promise  passes,  was 
appointed  to  make  it  as  the  promiser's  agent,  then  notwithstanding  the 
promiser  should  recall  it  before  it  is  made,  yet  unless  his  agent  is  made 
acquainted  with  what  he  has  done,  and  for  want  of  such  notice  makes 
the  promise,  it  will  be  binding.  The  agent's  appointment  continues  till 
he  knows  himself  to  be  discharged,  and  the  promiser  by  that  appoint- 
ment had  transferred  his  power  of  acting  in  the  case  from  himself  to  his 
agent. 

Grotius,  when  he  is  taking  notice  of  this  distinction,  applies  it  in  pass- 
ing to  the  case  of  gifts.  Where  I  have  made  an  actual  donation,  and 
have  ordered  a  messenger  to  notify  this  to  the  person  to  whom  I  so  alien- 
ate my  property,  in  order  for  his  acceptance;  if  I  die  before  this  notice 
is  actually  given,  and  he  upon  receiving  the  notice  accepts;  though  this 
is  done  after  my  death,  the  donation  is  valid.  It  was  complete  on  my 
part  before  my  death;  the  messenger  was  not  to  make  the  donation  for 
me,  but  to  notify  that  I  had  made  it;  and  as  to  the  other  parties  accept- 
ance by  which  the  transfer  is  completed,  this  may  as  well  be  done  after 
my  death  as  before  it;  since  I  am  no  way  concerned  in  this  act  of  ac- 
ceptance, nor  is  any  farther  concurrence  of  mine  necessary  towards 
completing  the  transfer  than  what  I  had  given  already.  We  should, 
however,  observe,  that  such  a  donation  can  only  take  place  as  a  will 
does,  where  no  acceptance  is  made  before  the  testator's  death;  it 
must  be  some  positive  law  which,  by  taking  the  thing  given  into  its 
custody,  prevents  it  from  becoming  the  property  of  the  first  occupant, 
between  the  giver's  death  and  the  other  parties  acceptance.    But  if, 
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of  making  the  donation  mjselfy  and  ordering  a  messenger  to  no- 
tify what  I  have  done,  I  appoint  an  agent  to  make  it  for  me;  then  if  I 
die  before  it  is  made,  the  donation  will  be  void;  though  mj  agent,  not 
knowing  of  mj  death,  should  make  it  afterwards.  The  donation  in  this 
case  was  not  actually  made  before  my  death,  but  was  only  ordered  to 
be  made;  and  after  my  death,  as  I  cannot  act  for  myself,  so  neither  can 
I  aet  by  any  other  person;  the  appointment  of  any  other  person  to  be 
my  agent,  or  to  do  my  acts  for  me,  ceases  with  my  life,  as  I  am  then  no 
longer  capable  of  doing  any  act. 

But  what  is  here  said,  relates  only  to  actual  donations,  and  not  to  pro- 
mises of  giving.  Whatever  may  be  the  character  of  the  person,  through 
whose  hands  such  promise  is  conveyed,  whether  he  is  a  messenger  sent 
by  me,  or  an  agent  commissioned  to  act  for  me;  if  I  die  before  accept- 
ance, no  subsequent  acceptance  can  affect  my  heirs;  since  the  obliga- 
tion of  my  promise,  even  after  it  is  accepted,  is  only  personal,  and  conse- 
quently must  cease  at  my  death.  A  promise  does  not  alienate  my 
property  in  the  thing  promised,  or  give  the  party  to  whom  I  make  the 
promise  any  claim  upon  the  thing;  it  only  alienates  a  part  of  my  liberty, 
and  gives  him  a  claim  upon  my  person  to  do  such  acts  as  will  alienate 
the  thing  hereafter. 

XXL  •As  we  bind  ourselves  by  promises,  which  an-  Effecto  of  accept- 
other  man  who  is  appointed  to  act  for  us  makes  in  our  ^er'^^wiS*^^ 
name,  so  likewise  we  may  accept  promises  by  our  agent,  without  commit. 
and  may  acquire  a  right  in  virtue  of  a  promise  so  accept-  uon. 
ed.  But  where  a  person  who  happens  to  be  present  when  a  promise  is 
made,  accepts  for  us,  without  having  our  commission  for  so  doing,  some 
doubt  may  be  raised  concerning  the  effect  of  such  an  acceptance.  And 
it  will  be  necessary  in  determining  any  doubts  upon  this  head,  to  inquire 
whether  the  promise  is  made  directly  to  the  person  who  is  present, 
though  it  is  made  for. our  benefit,  or  whether  the  words  of  it  show  that 
it  was  made  to  us  who  are  absent,  and  that  the  person  who  is  present 
at  the  time  of  making  it  is  only  appealed  to  as  a  witness  of  what  has 
passed.  Thus  a  promise  relating  to  Titius,  who  is  absent,  may  be  made 
to  Caius,  who  is  present,  under  either  of  these  forms. — I  promise  you, 
Caius,  that  I  will  give  such  a  thing  or  do  such  a  service  to  Titius, — or, 
I  promise  Titius  to  give  him  such  a  thing,  or  to  do  him  such  a  service^ 
and  do  you,  Caius,  take  notice  that  I  have  promised  it. 

In  the  former  of  these  cases,  as  the  promise  is  made  directly  to  Caius, 
though  it  is  for  the  benefit  of  Titius,  yet  the  acceptance  of  Caius  binds 
Ae  promisor;  becaiise  the  liberty  which  he  alienates  by  it,  is  alienated 
to  Caius,  and  it  is  he  who  acquires  a  right  by  this  act  over  the  promi- 
•cHs  person.  It  is,  therefore,  in  his  power  to  release  the  promisor  at 
any  time  before  Titius  has  accepted  it.  But  after  his  acceptance,  it  is 
out  of  the  power  of  Caius  to  release  such  promisor;  because  by  his  pro- 
posal of  the  affair  to  Titius,  and  by  the  acceptance  which  follows  upon 
it,  Us  ri^t  over  the  person  of  the  promisor  is  conveyed  to  Titius. 
Suppose  Titius  should  refuse  the  favour,  this  refusal  releases  the  pro- 
Biiser,  and  he  is  no  longer  under  the  same  obligation  to  Caius;  because, 
tf  the  benefit  arising  firom  the  promise  was  a  benefit  to  be  received  by 
Titius,  upon  his  refusal  to  receive  such  benefit,  the  matter  of  the  pro* 
inise  becomes  impossible, 

*GfOt  Ub.IL  Cap.  XL^Xym. 
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In  the  other  case,  if  the  promiser  says  I  engage  to  Titius,  who  is  ab- 
sent, that  I  will  give  him  such  a  thing,  of  do  him  such  a  service,  and 
do  you,  Caius,  take  notice  that  I  have  so  engaged;  then  upon  supposi- 
tion, that  Caius  has  a  general  commission  to  act  for  Titius,  or  a  special 
conunission  to  act  for  this  purpose,  his  acceptance  will  make  the  pro- 
mise hinding  upon  the  promiser.  But  if  he  has  no  such  commission, 
and  does  not  accept,  then  the  promise  will,  notwithstanding  his  attes- 
tation of  it,  be  in  the  power  of  the  promiser,  who  may  recall  it  if  he 
pleases,  at  any  time  before  it  is  accepted  by  Titius.  Only  as  he  had 
published  the  promise,  it  will  be  necessary  for  him  to  recall  it  publiclj; 
otherwise,  if  me  promise  appears,  but  the  revocation  does  not  appear, 
the  promise  will  stand  good  and  the  revocation  will  be  nothing,  for  a 
reason  which  has  been  frequently  mentioned  and  need  not  be  repeated. 
Or  lastly,  suppose  that  Caius,  who  is  so  called  upon  to  attest  a  promise 
made  to  Titius,  should,  though  he  has  no  commission  to  act  mr  him, 
accept  the  promise;  then  if  the  promiser  does  not  agree  that  he  should 
accept  it,  his  acceptance  can  have  no  effect;  he  is  not  appointed  agent  for 
Titius,  and  the  promiser  will  not  transact  with  him  as  if  he  had  that 
character.  But  if  the  promiser  consents  that  he  should  accept,  then, 
notwithstanding  he  has  no  such  appointment,  this  case  will  be  redueed 
to  the  same  state  with  the  former  case;  the  promise  upon  the  acceptance 
of  Caius  will  be  binding  till  it  appears  whether  Titius  will  accept  or 
refuse  the  interest  which  he  has  in  it;  for  it  is  the  same  thing  whether 
the  promiser  engages  to  Caius  for  the  benefit  of  Titius,  or  engages  to 
Titius  and  allows  Caius  so  tar  to  stand  in  the  place  of  Titius  as  to  accept 
for  him. 

A  man's  heirs  c»n-  XXII.  If  a  promise  is  made  to  a  man  and  he  dies  be- 
not  accept  a  pro-  fore  acceptance,  the  acceptance  of  his  heirs  does  not  bind 
misefbrhim.  tj^^  promiser.  However  the  promiser  might  propose  to 
alienate  a  right  over  his  person  to  the  deceased,  it  does  not  ioUow  that 
he  is  willing  to  alienate  the  same  right  over  his  person  to  the  heirs  of 
the  deceased.  Nay,  we  may  go  one  step  farther;  if  a  promise  is  made 
to  a  man  and  is  accepted  by  hiro^  but  is  not  performed  before  his  death, 
his  heirs  have  no  claim  to  performance,  unless  they  were  expressly  in« 
duded  in  it.  If,  indeed,  it  had  been  made  to  him  and  his  heirs,  his 
acceptance  would  be  binding  upon  the  promiser  for  their  interest  as 
well  as  for  his  own.  But  if  they  were  not  included  in  it,  if  it  was  made 
to  him  without  mentioning  them,  though  he  had  accepted,  yet  the  right 
acquired  by  such  acceptance  is  merely  personal,  and  dies  with  him. 

This  is  too  plain  to  be  questioned  in  promises  of  doing.  I  have  pro- 
mised a  man  who  is  candidate  for  a. certain  office,  that  I  will  give  him 
my  vote;  he  accepts  my  promise,  but  dies  before  the  day  of  election, 
and  his  son  offers  himself  as  a  candidate  for  the  same  office.  No  one 
would  imagine  that  my  promise  made  to  the  father  binds  me  to  vote  for 
the  son. 

Nor  can  any  reason  be  given  why  it  should  be  otherwise  in  promises 
of  giving,  why  if  I  promise  to  give  a  man  a  sum  of  money  and  he  accepts 
the  favour  of  my  promise,  but  dies  before  performance,  hb  heir,  unless 
he  was  expressly  included  in  the  promise,  should  have  any  claim  to  the 
money,  u,  indeed,  the  monev,  instead  of  beine  promised,  had  been 
aetuaUy  given,  the  benefit  of  the  promise  would  nave  descended  to  the 
heir;  but  this  is  no  reason  why*j  if  the  money  had  not  been  given,  he 
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should  have  the  same  claim  upon  me  that  the  deceased  would  have  had. 
I  intended  to  give  to  the  deceased;  it  does  not  follow  from  thence,  that 
I  intended  to  give  to  his  heirs;  the  benefit  of  my  promise,  if  it  bad  been 
performed,  would  indeed  have  descended  to  them;  but  this  is  accidental, 
and  does  not  appear  to  have  been  in  my  intention,  as  they  were  not  ex- 
pressly mentioned  in  the  promise.  If  I  had  actually  performed  my  pro- 
miseby  giving  the  money,  I  could  not  upon  his  decease  have  demanded 
it  agun  of  the  heirs;  because  by  giving  it,  I  had  parted  with  all  my 
claim  to  it,  and  the  deceased  had,  before  his  death,  acquired  a  right  not 
merely  over  my  person  by  a  promise,  but  in  the  thing  itself  by  a  trans- 
fer of  it.  He  might,  therefore,  have  disposed  of  it  by  will,  if  he  had 
pleased,  or  if  he  does  not  do  this  it  will  descend  to  his  heirs  in  intestate 
succession. 

Promissory  notes  for  money  lent  do  not  come  under  this  description. 
The  form  of  such  notes — I  promise  to  pay;  especially  if  I  add,  for  value 
received, — shows  them  to  be  more  than  mere  promises;  it  shows  that 
he  who  gives  such  notes  acknowledges  that  something  was  due  to  the 
person  to  whom  they  are  given;  and  consequently  instead  of  being  gra- 
tuitous promises,  they  are  evidences  of  a  debt. 
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CHAPTER  XIII. 

OF  CONTRACTS. 

I.  What  meant  by  contracts. — 11.  Contracts  are  either  of  immediate  or 
future  performance, — III.  Contracts  are  either  of  partial  or  mutual 
benefit, — IV.  Contracts  are  either  qf  giving  or  doing,  or  both, — V, 
No  man  by  contract  parts  with  more  than  he  intended, — VI.  The  na- 
ture and  obligation  qf  a  loan  qf  inconsumable  goods, — VII.  Qf  a 
commission, — VIII.  Of  a  charge. — IX.  Contracts  of  mutual  benefit 
either  share  the  matter  or  make  it  common. — X.  Incapacity  qf  either 
party  to  be  obligedj  voids  the  contract. — XI.  What  the  equality  re- 
quired in  contracts  consists  in. — XII.  Equality  it^  the  previous  acts 
relates  to  knowledge  and  freedom. — XIII.  Equality  in  the  principal 
act  relates  to  knowledge  of  the  price. — XIV.  Equality  in  the  matter 
relates  to  faults  in  the  goods  j  or  errors  in  the  price  urUcnoum  to  either 
party. — XV.  Want  qf  an  equivalent^  how  supplied  in  auctions. — 
XVI.  Price  of  things  or  workj  what  it  is  and  how  varied. — XVII. 
Fair  price  is  the  market  price. — XVIII.  Extraordinary  drcumstan^ 
ces  aUow  to  exceed  the  market  price. — XIX.  Advantages  by  the  tn- 
troduction  qf  money. — XX.  Metalsy  the  most  proper  materials  for 
money. — XXI.  Uses  and  rules  qf  coining. — XXII.  Use  qf  money 
varies  the  price  qf  goods. — XXIII.  Buying  and  selling. — XXI V. 
Letting  and  renting. — XXV.  Letting  and  hiring  qf  labour. — XXVI. 
Loan  qf  consumable  goods. — XXVII.  Interest  for  money  j  upon  what 
principles  to  be  dff^fided. — XXVIII.  Usury ^  why  forbidden  by  the 
Mosaic  law. — ^XXIX.  Question  relating  to  a  loan. — XXX.  Nature 
qf  insurance. — ^XXXI.  Mixed  contracts, — ^XXXII.  Gain  and  loss, 
how  adjusted  in  partnership, — XXXIII.  Partnerships  mixed  with 
insurance. — XXXIV.  Contract  qf  one  party^s  bearing  the  whole  loss 
withoiU  any  share  in  the  gain. — XXXV.  Work  and  money  how 
compared  in  partnerships. — XXXVI.  Contracts  how  dissohed. — 

XXXVII.  Contracts   qf  chance^  their  nature  and   obligation. — 

XXXVIII.  Contracts  with  a  man  to  do  or  give  what  we  might 
ctaim^  are  void. — XXXIX.  Contracts  void  where  the  matter  is  un- 
lawful,— XL.  Obligation  how  restored  to  void  contracts. 

What  meant  by  I.  In  tbe  last  chapter  we  hare  considered  at  large  the 
contracts.  nature  of  promises.     Where  by  promises  I  mean  such 

acts,  as  laj  an  obligation  on  the  party  or  parties  concerned  on  one  side, 
and  convey  a  demand  upon  their  person  to  the  party  or  parties  concern- 
ed on  the  other  side.  So  that  in  promises,  according  to  this  description  of 
them,  there  is  no  mutual  obligation  of  the  parties  on  both  sides,  each  to 
the  other;  there  is  only  an  obligation  on  one  part,  and  a  correspondent 
right  on  the  other  part  *Such  acts  of  mankind,  as  produce  a  mutual 
obligation,  and  consequently  a  mutual  claim  on  the  parties  concerned 
on  both  sides,  are  contracts. 

*  Grot  Lib.  n.  C»p.  XII.  ^  Vn. 
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Contracts  are  either  such  as  are  performed  im-  contract  are  ei- 
mediatelj,  or  such  as  we  engage  to  perform  at  some  fu-  tber  of  immediate 
ture  time.     Those  of  immediate  performance  I  shall  call  or  future  perform^ 
simplj  contracts,  and  those  which  we  bind  ourselves  to  ^^' 
perform  at  some  future  time,  may  be  called  promissory  contracts. 

From  this  description  of  promissory  contracts,  it  will  appear  that  we 
need  not  consider  them  particularly;  for  the  questions  which  arise  upon 
them,  are  either  what  may  be  determined  from  the  rules  relating  to 
contracts  in  general,  or  from  those  which  have  been  laid  down  relating 
to  promises. 

III.  A  second  division  of  contracts  is  into  such  as  ^are  contracts  are  d- 
of  mutual,  and  such  as  are  o[  partial  benefit.  All  con-  ther  of  partial  or 
tracts,  indeed,  suppose  a  mutual  obligation  of  the  parties  ®^  m^itual  benefit 
engaged  in  them;  but  we  shall  find  presently  that  they  do  not  all  pro- 
duce a  mutual  benefit. 

IV.  A  third  division  of  contracts  is  into  fcon tracts  of  contracts  are  ei- 
giving,  or  contracts  of  doing,  or  contracts  both  of  giving  ther  of  giving  or 
and  of  doing.  For  all  the  benefit  arising  from  contracts,  doing,  or  of  both. 
whether  it  is  partial  or  mutual,  must  arise  either  from  things  or  from 
actions,  or  from  both.  Only  it  is  to  be  observed,  that  under  the  notion 
of  things  we  here  include  not  only  goods  but  money  likewise,  and  the 
use  of  either  goods  or  money. 

V.  The  fundamental  rule  in  all  contracts  is,  that  no  ^^  ^^^^  ^  ^^^ 
man  by  engaging  in  them  parts  with  more  than  he  de-  tract  parts  with 
signed  to  part  with,  or  that  the  demand  of  one  party  can-  wore  than  he  in- 
not  exceed  what  was  in  the  intention  of  the  odier  party  ^^^^^ 

to  transfer  or  give  up  to  him. 

By  the  design  or  intention  of  either  party,  is  not  here  meant  any 
secret  or  reserved  design  or  intention,  which  he  kept  in  his  mind  and 
never  discovered.  Such  a  design  or  intention  as  does  not  appear,  is  in 
cases  of  contracts,  as  in  all  other  cases,  of  no  more  account  than  a  design 
or  intention  which  does  not  exist.  But  by  the  design  or  intention  of 
either  party,  is  meant  such  design  or  intention  as  may  be  fairly  collected 
either  from  his  words  or  his  actions.  In  the  intercourse  of  mankind 
one  with  another,  no  person  can  be  supposed  to  design  or  intend  what 
does  not  appear  in  one  of  these  ways;  because  there  is  no  evidence  and 
can  be  no  knowledge  of  his  designing  or  intending  any  thing  else  but 
what  does  so  appear. 

There  is  a  plain  reason  why  no  person's  grant  on  one  side,  and  conse- 
quently no  person's  just  demand  on  the  other  side,  as  far  as  such  grant 
is  made  or  such  demand  arises  from  any  contract,  can  ever  extend  be- 
yond the  design  or  intention  of  the  person  who  makes  the  grant.  If  it 
was  otherwise,  he  might  lose  a  part  of  his  property,  or  might  be  con- 
strained to  the  doing  certain  actions  without  his  own  consent.  But  as 
all  causeless  harm  done  to  a  man  either  in  his  property  or  in  his  liberty, 
is  injustice;  and  the  taking  from  him  his  property  or  the  constraining 
him  to  act  in  a  certain  manner  without  his  own  consent,  is  doing  him 
causeless  harm  in  these  respects;  it  follows,  that  there  can  be  no  just 
demand  either  upon  his  goods  or  his  person,  any  farther  than  he  appears, 
or  may  be  fairly  shown  to  have  had  a  design  or  intention  of  granting 
such  demand. 

«  Gro(ias»  lib.  n.  Cap.  Xn.  S IL  flbid. 
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The  nature  and  VI.  We  will  first  consider  contracts  of  partial  benefit, 
obUg&tions  of  a  which  may  likewise  be  called  gratuitous  contracts,  be- 
loanofinconsuma-  cause  there  is  a  fevour  done  on  one  side,  and  no  return 
We  goodB.  ^f  i^eij^fit  gjcises  from  such  contracts. 

*If  one  man  makes  over  his  goods  absolutely  to  another,  without  re- 
serving to  himself  any  claim  upon  the  goods,  or  upon  the  party  to  whom 
he  makes  them  over;  this  is  a  gift,  and  does  not  come  within  our  de- 
scription of  contracts;  no  mutual  obligation  arises  from  such  an  act  as 
this.  In  like  manner,  if  we  find  that  any  person  has  occasion  for  our 
assistance,  and  we  do  him  the  service  which  he  wants,  this  is  no  con- 
tract; provided  no  mutual  obligation  of  justice  arises  frcun  such  service. 
But  where  our  goods  are  such  as  will  not  perish  or  be  consumed  in 
using,  we  have  it  in  our  power  to  dispose  of  the  use  of  those  goods, 
without  alienating  the  property  which  we  have  in  them;  we  may  let  a 
man  have  the  use  of  our  house,  or  land,  or  horses,  or  books,  and  still 
keep  our  claim  to  the  things  themselves.  When  this  is  done,  without 
taking  any  valuable  consideration  of  the  person  to  whom  we  so  make 
over  the  use,  this  is  called  a  loan;  and  the  act  of  our  lending  and  his 
borrowing  is  a  gratuitous  contract.  The  act  is  plainly  gratuitous;  be- 
cause he  has  a  benefit  from  the  use  of  our  goods,  and  we  receive  no 
benefit  in  return:  and  it  is  a  contract,  because  a  mutual  obligation  upcm 
the  lender  and  upon  the  borrower  arises  from  it. 

The  principal  obligation  on  the  part  of  the  lender  is  to  take  nothing 
for  the  use  of  his  goods.  This  is  all  which  is  contained  in  the  general 
notion  of  a  loan:  neither  the  words  nor  the  actions  of  a  man,  who  says 
that  he  will  lend  another  his  house,  or  his  land,  or  his  books,  or  hia 
horses,  or  any  thing  else  which  may  be  used  without  being  consumed, 
and  who  does  lend  them  accordingly,  imply  any  more  than  this. 

There  may  indeed  be  some  other  accidental  obligations  upon  the 
lender:  but  they  are  such  as  are  not  included  in  the  general  notion  of 
a  loan,  and  can  take  place  no  otherwise  than  by  having  been  particu- 
larly specified.  Thus  he  may,  for  instance,  have  expressed  particularly 
for  what  determinate  time  he  made  over  the  use  of  his  goods;  if  he 
has  done  this,  he  is  obliged  not  to  call  for  them,  and  has  no  right  to 
demand  them  till  that  tim;e  is  expired. 

The  principal  obligation  on  the  part  of  the  borrower  is  to  return  the 
goods  in  the  same  condition  that  he  received  them:  except  only  as  far 
as  they  must  have  been  necessarily  impaired  by  time  or  by  die  uae 
which  was  granted  to  him.  He  is  obliged  to  return  the  goods  again, 
because  the  lender  did  not  design  to  transfer  the  property  of  them  to 
him:  and  by  the  general  rule  of  all  contracts,  the  borrower  can  de- 
mand no  more  than  the  lender  designed  to  grant.  If  no  time  was  fixed 
at  first  for  returning  the  goods,  it  cannot  be  collected  for  what  time  the 
lender  designed  to  part  with  the  use  of  them:  it  must  therefore  depend 
upon  his  pleasure  how  long  the  borrower  shall  use  (hem.  Bvtt  if  any 
time  was  fixed  when  the  goods  were  lent,  the  owner  then  agreed  to 
let  the  borrower  use  them  so  long.  However,  therefore,  the  lender  ^r  ^ 
may  want  them  in  the  meanwhile,  the  borrower  can  only  be  charged  ^, 
with  ingratitude  if  he  refuses  to  return  them.  He  certainly  cannot  be  ^  ;^ 
charged  with  injustice  in  keeping  the  use  of  the  goods  for  as  long  a    '^ , 
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time  i0  the  other  had  given  him  a  right  to  keep  them.  When  the  bor* 
roirer  returns  the  goods,  he  is  obliged  to  return  them  in  the  same  con* 
dition  in  which  he  received  them;  because  otherwise  he  would  take 
more  than  the  lender  designed  to  give  him.  The  lender  intended  to 
grant  onl  j  the  use  of  his  goods;  but  he  loses  more  than  this  by  the 
borrower,  if  his  goods  are  returned  to  him  in  a  worse  condition  than 
when  they  went  out  of  his  hands. 

We  ought  however  to  consider  whether  the  damage  which  the 
goods  have  received  is  such  as  they  would  have  su£fered,  though  they 
had  continued  in  the  owner's  hands,  or  whether  it  is  such  as  they  have 
suffered  through  some  fiult  of  the  borrower.  In  the  latter  case  he  it 
obliged  to  make  good  the  damage,  for  the  reason  already  assigned.  But 
in  the  farmer  case,  as  for  instance,  suppose  the  house  to  be  burnt,  or 
the  land  to  be  washed  away  by  the  sea,  or  the  hones  to  die  of  soma 
common  distemper,  the  lender  must  in  justice  bear  the  loss;  because  if 
the  borrower  was  to  stand  to  all  such  hazards,  and  to  make  good  all  ae* 
cidentB  which  happen  without  his  fault,  and  would  have  happened, 
thott^  flie  thing  had  continued  in  the  hands  of  the  lender,  there  would 
arise  from  the  contract  a  mutual  benefit  to  the  lender,  which  is  contrary 
to  tbe  nature  of  a  loan.  Here  is  indeed  no  injustice  in  bargaining 
with  a  man,  that  he  shall  ensure  our  goods  from  casualties  for  the  use 
€f  them:  and  if  he  agrees  to  this,  he  will  be  obliged  to  stand  to  all 
damages,  as  well  those  which  happen  without  his  fruit,  as  those  which 
bappen  with  it.  But  then  this  contract  is  not  a  loan:  such  conditions 
as  these  are  not  implied  in  the  act  of  lending;  and  if  we  would  claim 
U^  have  them  observed,  we  must  take  care  ptfticularly  to  specify  them. 
VH.  If  a  man  undertakes  todo  business  for  me  with-  The  utne  and 
out  any  pay  <»r  reward;  his  proposal  ct  diis  sort,  and  oblis>^aon  of  a 
Bj  acceptanee  of  it,  is  a  gratuitous  contract,  the  general  ^^™'"''**^ 
Btme  of  which  is  a  commission.  If  the  service  which  he  undertakes 
todo  me  consists  in  taking  the  custody  of  my  goods,  this  particular 
mt  of  commission  is  called  a  charge. 

In  a  commission,  the  obligation  on  his  part  who  undertakes  it,  is  to 
traosaet  the  business  without  wages  or  any  other  valuable  considen^ 
tioD,  and  to  use  the  same  care  and  diligence  in  it,  as  if  it  was  his  own. 
That  he  is  to  require  no  wages  or  reward  far  his  work,  is  plain  from 
^nature  of  this  contract,  which  supposes  him  to  undertake  the  busi* 
WB  gratuitously,  that  is,  to  have  declared  his  design  of  giving  his 
tiae  and  trouble  to  the  person  for  whom  he  undertakes  it  The  only 
qaertion  is,  what  degree  of  diligmce  is  required  of  him.  The  degree 
Midaned  above  is  the  same  that  he  would  make  use  of  in  his  own  bu- 
jkfM^  where  it  is  of  the  same  importance  with  that  which  he  under* 
(Am  for  anodier  man;  and  it  cannot  be  shown  that  the  other  has  any 
ri^  to  claim  a  hi^ier  degree  than  this.  Every  sum  is  supposed 
tem&age  his  own  affiurs  to  Ae  best  ct  his  abilities,  as  far  as  the  mat> 
ter  la  hand  may  deserve  or  require  such  management:  and  there  can 
k  BO  reasonable  demand  that  he  should  increase  his  usual  care,  when 
kis  to  manage  the  affiurs  of  another.  But  though  a  hi^ier  degree  of 
ttnace  is  not  required,  yet  a  lower  degree  would  searee  be  soft- 
CM.  It  is  better  farns  to  ps^  far  having  oar  business  wdl  dsne» 
^  to  have  it  managed  caselessly  far  nothing.  Whenever,  AwfaWi 
^Mrast  any  peswn  with  a  fummissinn,  we  mmm  ummMf  he 
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posed  to  have  some  ground  for  believing  that  oui*  affairs,  when  put  into 
bis  hands,  will  be  well  managed:  and  the  most  obvious  ground  for  be* 
lieving  this,  is  what  we  have  observed  ourselves,  or  have  heard  well 
attested  by  others,  concerning  his  management  of  his  own  a£Eur8. 
Since  therefore  his  prudent  management  of  his  own  affairs,  as  £u:  as 
oiu*  observation  or  intelligence  reaches,  is  the  ground  of  our  trusting  him; 
we  show  by  the  very  act  of  trusting  him,  that  we  expect  he  will  manage 
as  carefully  for  us  as  he  is  used  to  do  for  hiinself.  And  if  this  is  our  in- 
tention, which  is  made  to  appear  by  oUr  act  of  trusting  him;  then  he^ 
by  undertaking  the  trust,  tacitly  engages  for  this  degree  of  diligence. 
However,  unless  there  is  notorious  mismanagement,  his  kindness  enti- 
tles him  to  our  fstvour:  it  is  not  reasonable  that  any  man  should  be  a 
loser  by  his  kindness  in  undertaking  to  give  us  his  time  and  trouble  in 
doing  our  business  for  us;  and  upon  this  account  it  is  equitable  to  pre* 
sume,  in  all  doubtful  cases,  that  the  damages  which  we  may  suffer  in 
such  of  our  affairs  as  are  in  his  hands,  have  not  been  owing  to  any  in- 
discretion or  neglect  in  him. 

The  obligation  on  our  part,  when  such  a  commission  is  undertaken 
for  oiir  benefit,  is  to  repay  any  expenses  which  he  who  undertook  it, 
may  be  at,  and  to  make  good  any  loss  which  he  may  sustain  in  his  own 
affairs,  upon  account  of  his  having  engaged  in  the  management  of  ours. 
By  engaging  to  give  us  his  trouble,  it  appears,  indeed,  that  be  intended 
to  give  us  thus  much;  but  it  does  not  appear  that  he  intended  to  give 
us  more.  Therefore,  by  the  general  rule  of  all  contracts,  no  more 
than  this  is  due  to  us:  and  whatever  he  loses  more  than  this  by  our 
means,  or  upon  our  account,  he  has  a  right  to  demand  of  us. 

A  guardian  or  executor  of  a  will  is  engaged  in  a  contract  of  this 
sort;  where  he  undertakes  the  trust  wimout  being  pud  for  it,  or, 
which  amounts  to  the  same  thing,  where  he  receives  a  small  acknow- 
ledgment that  does  not  by  any  means  answer  his  trouble,  nor  was  in- 
tended as  a  sufficient  payment.  The  ward  or  the  heir  is  not  the  other 
party  concerned  in  this  contract  with  the  guardian  or  execut(»r:  for  he 
does  not  undertake  the  trust  at  their  request  or  by  their  appointment* 
llie  other  party  is  the  testator,  who  requests  and  appoints  him  to  be 
guardian  or  executor.  This  appointment  was  made  by  the  testator  be- 
fore his  death,  and  the  contract  is  completed  afterwards  by  the  accep- 
tance of  the  executor  or  guardian.  Here  then,  it  may  be  asked,  since 
the  ward  or  the  heir  is  not  a  party  in  the  contract,  how  comes  the 
guardian's  or  executor's  demand  for  such  expenses  as  he  makes,  or  for 
such  losses  as  he  meets  with,  to  be  upon  the  ward  or  heir?  The  rea- 
son is,  that  the  guardian  or  executor,  being  entrusted  with  the  man- 
agement and  disposal  of  the  testator's  goods,  has  a  demand  for  his  ex- 
penses or  losses,  not  upon  the  perspn  of  the  testator,  but  upon  thoee 
goods  with  which  he  is  so  entrusted;  and  by  this  means  the  demand 
will  terminate  in  the  ward  or  heir,  who  receives  the  goods  chargeable 
with  such  demand. 

In  intestate  successions,  where  the  heir  is  an  infimt,  whoever  volun- 
tarily undertakes  the  management  of  his  affairs  has  a  like  demand. 
Such  inherit^ces  are  indeed  introduced  by  positive  laws,  and  the 
laws  which  introduce  those  inheritances,  commonly  take  care  to  pro- 
vide both  for  the  benefit  of  the  heir  and  the  security  of  the  guardian. 
But  the  claim  of  a  guardian  will  appear  still  stronger,  if  we  were  to 
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consider  this  case  as  it  Would  stand  by  the  law  of  nature.  The  guar- 
dian then  would  have  a  right  to  the  goods  as  the  first  occupant:  and  if 
out  of  mere  bounty  he  should  afterwards  give  them  up  to  any  relation 
of  the  intestate  person,  there  could  be  no  question  of  his  having  a  right 
to  such  a  part  or  the  goods  as  would  repay  him  what  expenses  he  had 
made,  and  would  satisfy  him  for  what  losses  he  had  sustained  by  taking 
the  custody  of  the  whole,  till  ihe  intestate's  relation  was  capable  of 
receivingthem. 

VIIL  From  this  account  of  th<i  obligations  which  arise  The  nature  and 
from  the  general  notion  of  a  commission,  we  may  easily  obligations  of  a 
understand  what  are  the  obligations  attending  that  parti-  <:1>a^* 
eularsortof  commission,  which  is  called  a  charge.  If  I  undertake  the 
ehar^  of  another  man's  goods,  to  keep  them  safe  for  him;  I  engage  for 
nothing  but  my  own  diligence  and  fidelity.  Whatever  expenses  therefore 
I  may  be  at  merely  upon  this  account,  he  is  obliged  to  repay  me.  In  the 
mean  time  I  am  obliged  to  use  the  same  <kligence  in  keeping  and  se- 
curing his  goods,  that  I  would  make  use  of  in  keeping  and  securing 
goods  of  the  same  value,  if  they  were  my  own. 

Upon  this  principle  it  will  sometimes  happen,  that  I  ought  to  pre- 
serve his  goods,  rather  flian  my  own;  not  because  a  greater  degree  of 
diligence  ib  due  to  him  than  to  myself;  but  because  his  goods  may  be  of 
more  value  than  any  which  belong  to  me;  and  I  am  to  use  Ae  same ' 
diligence  in  preserving  his  goods,  that  I  would  use  in  preserving  my 
own,  if  they  were  of  equal  value.  Thus,  if  I  have  a  chest  of  gold  or 
of  deeds  belonging  to  another  man  in  my  custody;  I  might  be  obliged, 
in  ease  of  fire,  to  secure  those  treasures,  raflier  than  any  of  my  own 
common  furniture. 

On  the  other  hand,  if  attempts  have  been  made  to  break  open  my 
house,  whilst  I  have  ihe  treasure  of  another  man  in  my  keeping,  and  I 
am  therefore  forced  to  hire  a  guard,  not  fi>r  the  sake  of  securing  my 
own  common  goods,  which  iu*e  not  likely  to  have  been  the  temptation; 
as  this  expense  is  undertaken  upon  his  account,  he  is  obliged  to  pay 
the  wages  (rf  the  guard. 

There  can  be  no  question  whether  the  nature  of-  this  contract  allows 
me  to  make  use  ci  goods  which  are  thus  deposited  in  my  hands,  and 
which  I  undertook  to  secure.  They  were  plainly  lodged  in  my  hands 
fcr  the  owner's  benefit,  and  not  for  mine:  they  were  to  be  kept  for  himi 
nd  not  to  be  used  by  me.  Neither  can  I  claim  the  use  of  them,  in  re- 
turn for  my  trouble  in  keeping  them:  if  I  had  designed  such  a  thing, 
I  mij^t  have  mentioned  it  at  first;  and  then,  if  he  had  consented  to  it, 
I  mi^t  have  claimed  the  use  of  such  goods  so  deposited  with  me.  But 
in  the  mere  act  of  undertaking  a  charge,  no  such  claim  is  understood: 
tke  act  in  its  own  nature  is  beneficial  to  the  owner  of  the  goods  only, 
and  is  gratuitous  on  my  part,  unless  I  have  taken  care  to  make  any  ex- 
press reserve  to  the  contrary. 

Indeed,  where  goods  will  not  be  at  all  the  worse  for  using,  as  for  in- 
stance, if  I  have  a  piece  of  plate  in  my  custody,  and  only  set  it  on  my 
sideboard  for  ornament;  the  owner  might  be  thought  too  strict,  if  he 
complained  of  me  for  making  such  a  use  of  his  goods.  However,  my 
charge  has  certainly  eiven  me  no  right  to  use  his  goods,  even  for  such 
mirposes  as  fliese.  And  if  by  thus  letting  it  be  publicly  known  that 
I  have  goods  of  value  in  my  hands,  the  future  custody  of  them  should 
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beo0ua  more  expensive  to  me  than  it  otherwise  would  have  beea;  I  do 
not  see  with  what  justice  I  could  require  him  to  bear  these  extraordi- 
nary  expenses  which  I  have  brought  upon  myself,  by  doing  what  I  had 
no  right  to  do. 

CoiiJti«ets  of  ma-  IX.  *Con tracts  of  mutual  benefit  are  either  simple  or 
to^encfit  cither  mixed.  Simple  contracts  of  this  sort  are  either  such  as 
wmkkt  it"com-  ^^^^  ^^  matter  of  thein  between  the  contracting  par- 
mon.  ties,  or  such*  as  make  it  common  to  the  parties. 

Such  contracts,  as  share  the  matter  of  mutual  benefit  between  the 
parties  concerned  in  them,  may  be  distinguished  into  three  sorts,  agree- 
able to  the  third  general  division  of  contracts,  which  has  been  already 
taken  notice  of.  The  only  ways  of  benefitting  one  another,  are  either 
by  giving  things  in  exchange  for  things;  or  secondly,  by  doing  useful 
services  in  return  for  useful  services;  or  lastly,  by  doing  useful  ser- 
vices in  exchange  fin*  thiiags. 

This  division  of  contracts  will  be  better  understood  by  applying  it 
in  some  few  instances.  We  will  begin  with  bartering.  This  is  «  con- 
tract of  the  first  sort,  in  which  goods  are  given  on  one  part  for  goods 
given  on  the  other  part  The  contract  do«s  not  unite  the .  goods  into 
one  common  stock,  but  all  the  goods  on  each  side  being  considered  as 
the  matter  of  the  contract,  it  shares  or  divides  this  matter  between  the 
parties  ooneemed  in  it.  Bartering  may  be  considered  in  two  different 
views.  This  contract  could  not  be  very  like  buying  and  selling,  be- 
Ibi^e  the  invention  of  money.  Goods  might  then  indeed  be  exchange 
for  goods,  as  horses  fi>r  oxen,  <»:  sheq>  for  corn:  but  there  could  be 
no  other  way  of  comparing  them  with  one  another,  no  measure  of  the 
price  of  them  on  either  side,  but  what  was  taken  from  the  use  which 
one  party  might  have  for  the  goods  of  the  other.  If  one  person  had 
many  sheep  but  no  grain,  and  another  on  the  contrary  had  much  srain 
but  no  sheep;  each  of  them  would  make  his  own  want  of  the  ouer'a 
goods  the  measure  by  which  to  determine  what  quantity  of  his  own  he 
would  be  willing  to  give  for  what  quantity  of  the  other's.  But  since 
the  invention  and  use  of  money,  bartering  approaches  so  near  to  buy* 
ing  and  selling,  that  there  is  scarce  any  difference  between  them:  in 
the  exchange  of  goods  for  goods,  the  goods  on  both  sides  are  valued  in 
money,  and  are  compared  with  one  another  by  this  standing  measure. 
If  a  man  exchanges  sheep  for  oxen,  or  wool  for  wine;  he  does  not  de- 
tormine  how  many  sheep  he  will  give  for  an  ox,  or  what  weight  of 
wool  he  will  give  for  a  hogshead  of  wine,  by  considering  how  little  he 
wants  tiie  sheep  or  the  wool,  and  how  much  he  wants  the  ox  or  the 
wine:  but  he  estimates  the  value  of  the  goods  on  both  sides  in  money, 
which  is  the  common  standard  of  price. 

There  is  another  contract  of  the  same  sort,  to  which  the  name  of  ex* 
diange  is  appropriated,  a  contract  of  giving  money  for  money*  I  do 
not  mean,  when  monejjr  is  given  for  a  medal  or  some  scarce  eoid, 
which  is  matter  of  curiosity;  for  this  is  buying  and  selling:  but  when 
eurrent  coin  of  one  sort  is  given  for  current  coin  of  another  sort,  as 
gold  or  rilver  coin  for  copper  coin;  or  when  current  coin  of  any  sort  is 
dven  in  one  place  for  current  coin  of  any  sort  to  be  paid  in  ano* 
Smt  plaoe;  as  when  I  give  a  man  a  certain  sum  of  monev  at  my  owa 
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hfomej  and  lie  is  to  give  me»  or  to  paj  for  my  use^  a  certain  sum  of 
monej  in  London  or  Paris* 

Giving  eash  for  bills  cannot  be  strictly  reduced  to  this  head;  because 
lie  who  gives  the  cash  and  takes  the  bill,  gives  something  more  than 
the  cash:  he  gives  his  trouble  in  negotiating  the  bill,  and  runs  some 
hazard,  if  the  several  parties  concerned  in  the  bill  should  become  in- 
solvent whilst  it  is  in  his  hands.  So  that  if  we  consider  the  bill  as 
iBoney,  he  for  this  money  gives  his  own  money  and  his  work  be- 
sides, and  does  likewise  in  some  sort  ensure  the  bill. 

The  contract  is  still  of  the  same  sort  when  money  is  given  for  goods; 
and  Che  name  of  this  contract  is  buying  and  selling.  The  money  and 
the  goods  are  the  matter  of  the  contract;  and  the  contract  shares  this 
Blatter,  or  divides  it  between  the  parties  concerned,  and  gives  each  of 
them  property  in  his  particular  share. 

Of  the  same  sort  are  those  contracts,  in  which  the  use  of  goods  is 
given  for  the  use  of  goods:  as  if,  for  instance,  a  person  has  the  use  of 
my  house  in  town,  and  I,  in  exchange,  have  the  use  of  his  house  in 
the  country.  The  use  of  the  houses  is  the  matter  of  the  contract;  and 
it  is  the  business  of  the  contract  to  share  this  matter  between  the  par- 
HeSy  and  to  adjust  their  respective  claims  upon  it. 

In  like  manner  the  use  of  goods  may  be  given  for  money:  this  con^ 
tract  is  still  of  the  same  sort,  and  is  called  letting  or  renting.  Nor  is 
it  a  different  contract  when  the  use  of  goods  is  given  for  goods,  as  when 
I  let  my  estate,  and  bargain  to  receive  the  rent  of  it  in  cattle,  or  wheat, 
or  malt. 

It  is  not  possible  to  reckon  up  the  several  contracts  which  share  the 
matter  between  the  contracting  parties,  and  &11  under  the  second  head 
ef  contracts,  whereby  useful  services  are  exchanged  for  useful  ser- 
vices. They  are  as  numberless  as  the  actions  are,  by  which  one  man 
can  promote  the  pleasure  or  profit  of  another.  In  general,  we  may 
observe,  that  In  all  these  contracts,  the  work  or  service  on  both  sides 
is  the  matter  of  the  contract;  and  that  the  effect  of  the  contract  is  to 
assign  to  each  party  the  work  which  he  is  to  do,  and  to  give  the  other 
a  claim  upon  him  to  do  it.  ContraotSf  therefore,  which  are  purely  of 
this  sort,  so  that  things  are  in  no  respect  any  part  of  the  matter  of  them, 
are  mutual  alienations  of  liberty:  each  party  obliges  himself  to  do  some 
work  ibr  the  benefit  of  the  other,  or  each  party  gives  the  other  a  de- 
mand upon  his  person. 

Under  the  third  head,  where  things  are  exchanged  for  beneficial  ser- 
vices; though  the  beneficial  services  which  may  be  performed  are 
numberless,  yet  the  things  which  are  given  for  such  services,  must  be 
goods  either  moveable  or  immoveable,  or  money,  or  the  use  either  of 
floods  or  of  money.  The  beneficial  services  and  the  things  to  be  given 
Mr  them  are  the  matter  of  such  contracts:  and  the  effect  of  the  contract 
is  to  assign  each  party  his  share  of  this  matter,  or  to  settle  what  things 
one  of  the  parties  shall  have  a  right  to  claim,  and  what  services  in  re- 
turn ihe  other  shall  be  entitled  to.  When  money  is  given  by  one 
parhr  in  consideration  of  the  other  party's  undertaking  to  preserve  his 
nods  firom  accidents,  it  is  called  insurance.  When  money  is  given 
nr  coBunon  or  daily  work,  it  is  called  letting  and  hiring. 

The  second  sort  of  contracts  of  mutual  benefit  are  such  as  make  the 
matter  common  to  the  parties  concerned  in  them,  or  give  the  contract- 
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ing  parties  a  common  claim  to  it.  The  general  name  of  all  contracts 
of  this  sort  is  partnership:  and  the  matter  of  them  may  be  either 
things  or  actions,  or  both.  When  two  or  more  persons  join  money,  or 
goods,  or  labour,  or  all  of  these  together,  and  agree  to  give  each  other 
a  common  claim  upon  such  joint  stock,  diis  is  a  partnership. 

All  wages,  or  gaming  of  any  sort,  come  under  the  notion  of  part- 
nership. The  stakes,  that  is,  the  money  or  goods  laid  down  on  each 
side,  are  a  joint  stock,  upon  which  the  parties  concerned  in  the  wager 
or  game  have  a  common  claim,  till  the  wager  is  decided,  or  the  game 
is  over.  This  partnership  was  originally  intended  to  be  of  no  longer 
continuance;  the  parties  agreed  from  die  first,  that  some  uncertain 
event  should  put  an  end  to  it  in  such  a  manner,  that  when  it  ends,  the 
stock,  which  was  in  common  before,  shall  not  be  divided,  but  shall  be* 
come  the  sole  property  of  one  of  them. 

Lots,  indeed,  are  made  use  of  in  other  instances  where  there  is  no 
partnership,  and  no  such  conunon  stock:  but  then  in  these  instances 
there  is  no  contract.  If  a  nation  should  determine  itself  by  lot  in 
making  choice  of  judges  in  the  assigning  of  provinces,  or  in  the  dis- 
posal of  any  other  offices,  this  is  no  contract;  it  is  only  the  method 
which  the  public  fixes  upon  for  choosing  one  out  of  many  competitors, 
in  order  to  avoid  the  ill  will  of  those  who  are  disappointed:  and  the 
right  which  the  fortunate  competitor  has  to  his  office,  does  not  arise 
from  any  other  contract,  but  the  appointment  of  the  public. 
Incapacity  of  ei-  ^'  Contracts  are,  in  some  respects,  subject  to  the 
ther  party  to  be  same  rules  with  promises:  all  the  parties  contracting 
obliged  Toida  a  must  have  the  use  of  their  understanding  and  of  their 
contract  ^j|^  ^j.  otherwise  the  contract  will  be  void.     I  say  all 

the  parties  must  have  these  qualifications:  because,  as  a  mutual  obliga- 
tion of  the  parties  on  both  sides  is  essential  to  contracts,  where  one  of 
them  is  under  any  incapacity  of  obliging  himself,  the  other  cannot  be 
obliged.  In  what  manner  fear  or  error  aflfects  a  contralct  will  appear 
from  taking  a  more  particular  view  of  the  equality  naturally  required 
in  all  mutual  contracts. 

What  tfaeequa£t7  ^I-  *It  has  been  shown  already,  that  neither  of  the 
required  in  con-  parties  in  a  contract  can  claim  any  right  by  virtue  of  it, 
tracts  comnstB  in.  ^hich  the  Other  does  not  consent  to  transfer  to  him. 
And  it  appears  from  the  nature  of  contracts  of  mutual  benefit,  that 
neither  of  the  parties  has,  or  can  be  supposed  to  have,  any  design  or 
intention  of  transferring  any  right  to  the  other  without  receiving  an 
equivalent.  From  hence  it  follows,  that  when  either  party  has  re- 
ceived more  than  he  has  given  an  equivalent  for,  he  has  received  what 
the  other  never  designed  or  consented  should  be  his:  and  consequently, 
as  he  has  no  claim  to  what  he  has  so  received,  the  contract  is  either 
void  or  must  be  corrected,  that  so  he  who  has  too  little  may  either 
have  his  own  again,  or  else  may  have  amends  made  to  him. 

It  may  indeed  be  said,  when  I  have  bought  goods  and  have  paid  the 
money  for  them,  that  by  my  act  of  parting  with  my  money  and  taking  the 
goods,  I  plainly  showed  my  consent  to  transfer  my  property  in  the 
money  to  the  seller,  upon  condition  of  his  transferring  his  pro^rty  in 
the  goods  to  me.    But  the  answer  to  this  is  obvious:  in  buying  and 

,  •  Orot  lib.  n.  Cap.  XIL  ^  Vm. 
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selling,  it  is  well  known,  from  the  very  nature  of  the  contract,  though 
our  words  may  not  express  so  much,  that  neither  the  buyer  nor  ^e 
seller  intend  to  give  each  other  any  thing  as  matter  of  mere  bounty, 
but  only  upon  supposition  of  each  receiving  an  equivalent  for  what  he 
gives.  If  therefore  I  buy  goods,  I  transfer  the  property  in  my  money 
to  the  seller,  upon  supposition,  that  I  receive  an  equivalent  for  what  I 
so  transfer,  and  not  otherwise.  So  that  if  this  supposition  fidls,  if  I 
do  not  receive  an  equivalent,  the  condition  fails,  upon  which  alone  I 
consented  that  the  money  should  be  his.  For  this  reason,  though  he 
may  be  in  possession  of  the  money,  he  has  no  right  to  it:  he  can 
have  no  right  to  it,  unless  I  consented  to  give  him  such  right;  and  I 
never  consented  to  give  him  such  right  but  under  the  condition  just 
now  mentioned.  In  like  manner,  if  I  hire  a  house  or  lands,  that 
is,  if  I  purchase  tfie  use  of  them;  my  intention,  according  to  the  nature 
<rf  this  contract,  is^  that  I  will  give  the  owner  nothing  without  re- 
ceiving an  equivalent  for  it.  There  is  nothing  of  mere  l^ounty  in  con- 
tracts of  this  sort;  each  party  designs  to  receive  as  much  benefit  as  he 
gives.  Whatever  rent  therefore  the  owner  of  the  house  or  lands  re- 
ceives of  me,  I  consent  to  make  it  his,  upon  supposition  that  I  receive 
the  value  of  it  in  the  use  of  his  estate.  If  then  this  supposition  fails, 
though  he  may  have  gotten  possession  of  my  money,  it  is  not  his;  be- 
cause it  cannot  be  his  vnthout  my  consent,  and  I  consented  to  make  it 
his  only  upon  supposition  of  my  receiving  an  equivalent,  which  I 
have  not  received.  The  same  reasoning  may  be  applied  to  other  con- 
tracts. If  I  hire  a  man's  work  or  service,  this  is  not  matter  of  favour 
or  bounty  on  either  side.  -The  nature  of  the  contract  shows,  therefore, 
that  I  design  to  receive  an  equivalent  for  the  wages  which  I  am  to  give 
him:  and  consequently  that  I  consent  to  make  the  wages  his,  or  to  give 
1dm  property  in  my  money  only  upon  this  condition.  Unless  then  I 
do  receiTe  an  equivalent  for  my  money,  the  condition  fails  upon  which 
alone  I  consented  to  make  it  his:  and  upon  that  account  he  has  no 
claim  to  the  wages  for  which  we  bargained. 

Now,  in  order,  as  far  as  may  be,  to  secure  an  equivalent  to  each 
party,  in  contracts  of  mutual  benefit,  it  is  necessary  that  they  should 
treat  with  one  another  upon  an  equid  footing;  and  tfieir  thus  treating 
upon  an  equal  footing  is  what  we  call  the  equality  required  in  con- 
tracts. This  equality  relates  either  to  the  acts  or  to  the  matter  of  the 
contract.  The  acts  in  which  equality  is  required,  are  either  those 
which  are  previous  to  the  contract,  or  the  principal  act  of  contracting. 

XII.  •Before  the  contract  is  entered  upon,  it  is  pre-  Equali^  in  the 
vioualy  requisite  that  each  party  should  be  equal  to  the  K!?**^  *^  '*' 
other  as  to  his  knowledge,  or  that  whatever  faults  one  i^^  ^^  g^ 
of  tibem  knows  of  in  the  thing  or  the  service,  concern-  dom. 
ing  which  they  are  about  to  bargain,  he  should  discover  them  to  the 
other.  For  any  fault  in  the  matter  of  the  contract  which  either  party 
designedly  concealed  fi-om  the  other,  will  make  the  contract  void,  by 
preventing  the  other  fi*om  receiving  his  equivalent. 

Tou  sell  me  goods  at  a  certain  price,  which  would  indeed  be  the 
true  price  of  the  goods,  provided  they  had  no  concealed  faults,  but  you 
know  that  they  have  sudi  faults,  and  do  not  discover  them.  The  goods 

*  Grot  lib.  II.  Cup,  Xa.  §  IX. 
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then  are  not  worth  the  price  which  you  set  upon  them:  and  as  I  de» 
signed  to  give  you  such  a  price  for  them,  only  upon  supposition  at 
their  being  worth  it,  I  transfer  the  property  in  the  purchase  money 
to  you  only  upon  this  supposition;  and,  consequently,  as  this  supposi- 
tion is  a  condition  of  the  transfer,  there  is  no  transfer  at  all,  unless  the 
supposition  is  true;  and  if  you  keep  the  money,  you  keep  what  is  not 
your  own. 

How  br  common  practice  in  buying  and  selling  may  have  preja- 
diced  you  against  this  conclusion,  I  cannot  tell.  Jnowever,  to  show 
you  the  reasonableness  of  it,  I  will  apply  it  to  a  similar  instance  in 
another  sort  of  irontract.  I  hire  you  to  do  some  particular  wwk;  yoo, 
at  the  time  of  letting  yourself,  labour  under  some  distemper  at  other 
infirmity  which  you  conceal  from  me,  so  as  to  be  disabled  by  it  from 
doing  the  work  for  which  I  hire  you.  It  will,  I  imagine,  be  allowed, 
that  as  soon  as  I  discover  you  to  be  disabled,  the  bargain  will  be  void; 
that  you  have  no  claim  to  the  wages  for  which  we  bargained;  and  that, 
if  I  paid  you  them  beforehand,  you  ought  in  justice  to  return  them. 
What  then  is  the  reason  why  you  have  no  claim  to  these  wages?  is 
not  it  because  your  work  is  not  worth  what  1  supposed  it  to  be  worth, 
and  consequenUy  in  this  contract  I  cannot  receive  my  equivalent?  If 
this  conclusion  is  well  grounded  when  I  purchase  vour  work,  whaC 
should  make  it  doubtful  when  I  purchase  your  goods?  If  you  have 
imposed  upon  me  by  concealing  their  faults,  and  they  are  not  wortk 
what  I  eive  for  them;  you  have  then  no  more  right  to  the  purchase 
money  uan  you  would  have  had  to  your  wages  if  I  had  hired  you  for 
work,  and  by  any  concealed  weakness  you  were  disabled  from  doing 
that  work,  i  ou  will  say,  perhaps,  that  in  letting  out  your  service 
you  bargain  for  so  much  work,  and  consequently,  that  if  you  cannot 
do  the  work,  the  bargain  is  void,  because  you  fail  of  performing  your 
part  of  it.  And  I  may  reply,  that  in  selling  your  goods  for  suck  a 
price  as  they  would  have  been  worth  if  they  had  been  free  from  the 
concealed  faults,  you  bargain  for  goods  of  such  a  value,  and  conse^ 
quently,  that  if  the  concealed  fiiults  make  them  of  less  value,  the  bar« 
gain  is  void,  because  you  £ul  of  performing  your  part  of  it 

When  the  parties  are  equal  as  to  their  knowledge  of  the  faults, 
either  of  goods  to  be  purchased,  or  of  the  use  of  goods,  or  of  ben^citd 
services  to  be  hired;  and  the  purchaser  or  hirer  is  willing,  notwith- 
standing what  he  knows  about  ttie  matter  of  the  contract,  to  enter  upon 
a  bargain;  these  feiults,  which  are  so  known,  cannot  afterwards  be  a 
sufficient  reason  for  setting  the  bargain  aside. 

We  have  hitherto  supposed  the  inequality  as  to  knowledge,  to  be 
on  the  side  of  the  purchaser  or  hirer,  and  have  shown  by  what  mesas 
such  inequality  will  make  the  contract  void.  But  it  is  to  be  remem- 
bered that  a  like  inequality  on  the  side  of  the  seller  or  letter  will 
have  the  same  effect  for  the  same  reasons. 

If  I  know  of  advantages  or  perfections  in  a  man's  goods  which  he  is 
ignorant  of,  and  when  I  am  about  to  bargain  with  him  for  those  goods, 
or  for  the  use  of  them,  conceal  from  him  what  I  know  of  the  matter, 
and  so  give  him  less  for  what  I  purchase  of  him  than  the  thing  is 
worth;  I  have  no  more  right  to  the  thing  so  purchased,  than  be  in  the 
opposite  circumstances  would  have  had  to  my  money. 
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As  it  is  requisite,  previously  to  the  contract,  that  the  parties  slioukl 
be  equal  as  to  their  knowledge  of  the  faults  or  excellencies  of  the 
thing  about  which  they  are  going  to  bargain;  so  it  is  likewise  requi* 
site  that  they  should  be  so  far  equal,  as  to  their  freedom  of  choice,  that 
neither  of  them  ought  to  make  use  of  any  unjust  threatenings  to  force 
the  other,  through  fear,  to  contract  or  bargain  with  him.  In  such  an 
inequality  as  this  the  party  by  an  act  of  injustice  hinders  the  other 
from  reeeiviQg  his  equivalent:  and  no  act  of  injustice  can  give  him  a 
right  to  the  difference. 

If  the  fear  of  one  party  was  just,  or  if,  though  it  was  unjust,  it  arose 
from  some  other  quarter,  and  was  not  at  all  owing  to  the  party  with 
whom  he  bargains,  I  should  then  determine  otherwise.  Because, 
though  the  person  who  is  in  such  fear,,  does  not  receive  his  equivalent 
in  the  special  matter  of  the  contract,  such  as  the  goods  purchased,  or 
the  work  hired,  yet  he  receives  the  difference  in  being  relieved  from 
his  fears:  and  as  there  is  no  injustice  on  the  part  of  him  from  whom 
such  relief  comes,  there  is  nothing  to  hinder  him  from  claiming  the 
difference. 

XIII.  •In  the  principal  act,  which  is  the  very  act  of  Equality  in  the 
bargaining,  it  is  requisite  that  the  parties  should  again  pnncipal  act  re- 
be  equal  in  their  knowledge  as  to  the  true  price  of  the  iates  to  knowledge 
goods,  or  the  use  or  the  service  about  which  they  are  bar-  ^^  *®  P"^*" 
gaining;  so  that  the  purchaser  may  not  impose  on  the  seller,  by  under- 
rating the  thing  to  be  disposed  of,  nor  the  seller,  on  the  other  hand, 
impose  on  the  purchaser  by  setting  too  high  a  price  upon  it  If  the 
seller,  by  being  better  informed  about  the  true  price  of  the  thin^  than 
the  purchaser  is,  should  obtain  more  for  it  than  it  is  worth;  or  if^  on 
the  other  hand,  for  want  of  this  equality  in  knowledge,  the  purchaser 
should  give  him  too  little;  in  either  case  one  of  them  has  not  received 
his  equivalent:  and  this  want  of  an  equivalent  on  either  side  is  suffi- 
cient to  make  the  contract  void,  for  the  reason  so  often  alleged  already: 
the  party  who  has  received  too  little,  intended  to  transfer  his  right 
in  the  thing  which  he  is  disposing  of,  only  upon  si^position  of  receiv- 
ing what  is  of  equal  value;  nis  right  in  it,  therefore,  being  transferred 
upon  this  supposition,  and  not  otherwise,  the  party,  who  has  not  given 
him  an  equivalent,  has  gained  no  right  by  the  bargain. 

That  a  knowledge  of  the  intrinsic  friulta  or  excellencies  in  the  mat- 
ter of  a  contract,  is  different  from  a  knowledge  of  the  true  price;  or 
that  what  Grotius  calls  equality  in  the  acts  previous  to  the  bargain,  is 
different  from  what  he  calls  equality  in  the  principal  act  of  bargaining, 
will  appear  presently,  when  we  come  to  consider  by  what  means  the 
price  of  goods  or  labour  is  varied,  and  to  show,  that  though  the  parti- 
cular intrinsic  faults  or  excellencies  of  the  matter  may  and  do  make  a 
difference  in  the  price;  yet  there  are  many  other  causes  which  will 
vary  it,  where  those  faults  or  excellencies  are  out  of  the  question. 

Grotius,  when  he  is  treating  about  the  equality  required  in  contracts, 
INToposes  to  examine  a  question  which  Cicero  has  started,  concerning  a 
merchant,  who  had  transported  com  from  Alexandria  to  Rhodes,  at  a 
time  wh^i  the  Bhodians  were  in  great  want  of  it,  and  corn  sold  very 
dear  at  their  markets.     The  merchant  is  supposed  to  know,  at  the 
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same  time,  that  a  large  fleet  of  merchant  ships  laden  with  com  were 
actually  in  their  way  from  the  same  port,  and  destined  for  Rhodes. 
And  the  question  is,  whether,  as  the  knowledge  of  this  circumstance 
would  have  made  the  markets  fall,  he  was  obliged  to  discover  it  to  the 
Rhodians,  or  whether  he  might  take  the  advantage  of  their  ignorance, 
and  sell  his  own  corn  at  a  better  price  than  it  would  have  brought,  if 
they  had  known  that  so  large  a  supply  was  near  at  hand.  Grotius  de- 
termines, that,  whatever  kindness  or  benevolence  might  suggest  to  him, 
he  might,  consistently  with  justice,  conceal  this  circumstance;  because, 
though  the  seller  is  obliged  to  discover  all  the  faults  which  he  knew 
of,  and  the  buyer  did  not  know  of  in  the  goods  themselves,  yet  there 
is  not  the  same  obligation  upon  him  to  discover  all  the  accidental  cir- 
ciimstances  relating  to  them.  But  it  seems  very  difficult  to  find  out 
the  difference  between  these  two  sorts  of  concealment:  there  appears 
to  be  the  same  want  of  an  equivalent  on  the  side  of  the  buyer  when 
the  seller  takes  more  of  him  than  the  goods  are  worth,  whether  this 
advantage  is  made  by  concealing  any  intrinsic  fault  in  the  goods  them- 
selves, or  by  concealing  any  accidental  circumstances  which  would  les- 
sen  the  value  of  them  to  the  buyer. 

In  fact,  if  Grotius  had  examined  this  question  under  its  proper  head, 
be  would  have  determined  otherwise  upon  it  than  he  has  done.  He 
examined  it  when  he  was  considering  the  requisite  equality  in  the 
knowledge  of  the  contracting  parties  in  those  acts,  which  go  before  the 
contract:  and  as  this  equality  respects  only  the  intrinsic  faults  of  the 
goods  themselves,  it  certainly  does  not  include  an  equality  in  their 
knowledge  of  any  accidental  circumstances.  But  the  proper  place  for 
examining  this  question  is,  when  we  are  considering  the  equality  of 
knowledge  which  is  acquired  in  the  principal  act,  or  in  respect  of  the 
true  price  of  the  goods.  For  if  it  is  necessary  that  the  price  should 
be  a  fair  one,  it  is  necessary  likewise  that  each  party,  in  order  to  judge 
whether  it  is  a  fair  one  or  not,  should  be  equally  informed  about  all  the 
accidental  circumstances  upon  which  the.  true  price  of  the  goods  de- 
pends. And  if  the  merchant  asked  as  high  a  price  when  he  knew  of 
the  supply  that  was'  coming,  as  he  would  have  asked  if  there  had  been 
no  such  supply  near  at  hand,  he  knowingly  asked  more  than,  in  those 
circumstances,  his  goods  w^re  worth,  and  more  than  the  purchasers 
would  have  given  him,  if  they  had  known  as  much  as  he  did.  The 
purchasers,  therefore,  if  they  gave  him  his  price,  did  not  receive  their 
equivalent;  and  this  is  inconsistent  with  the  nature  of  all  contracts  of 
mutual  benefit. 

Equality  in  the  XIV.  *But  suppose  the  buyer  and  the  seller  to  have 
?*it?  ^^*fJ^  dealt  feirly  with  one  another,  both  in  the  previous  and 
ot" errors  ^in' u^  ^^  ^^  principal  acts;  suppose  them  to  have  been  so  far 
price,  unknown  to  equal  in  their  knowledge,  as  that  neither  of  them  has 
either  party.  concealed  any  intrinsic  Siults  which  he  knew  of  in  the 

goods,  nor  has  designedly  rated  them  either  too  hish  or  too  low;  yet 
still  there  may  be  an  inequality  in  the  matter  of  the  contract;  there 
mieht  be  faults  in  it  which  neither  of  them  knew  of,  or  they  might 
either  of  them  set  a  false  price  without  designing  it.  By  this  means  one 
of  the  parties  will  not  receive  his  equivalent:  and  as  he  parted  with 

•  Grot  lib.  11.  Cap.  XH.  SXL 
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his  own  right  in  the  money  or  goods,  and  transferred  it  to  the  other, 
only  upon  supposition  of  receiving  an  equivalent;  upon  failure  of  this 
supposition  nothing  is  done;  he  has  parted  with  no  right,  and  conse* 
quently  the  other  has  gained  none  by  the  bargain. 

XV,  There  are  indeed  some  ways  of  buying  and  sel-  want  of  an  ©qui. 
ling,  as  by  auction  or  inch  of  candle,  in  which  the  want  valent^  how  mip- 
of  an  equivalent  on  either  side  will  not  aflfeet  the  con-  P^®^  ^  auctions. 
tract.  But  then  this  want  is  provided  against  by  a  tacit  agreement  of 
the^parties  beforehand.  He  who  puts  his  goods  up  to  auction,  signi- 
fies, by  so  doing,  that  he  will  get  as  much  for  them  as  he  can;  whilst 
they,  who  bid  for  the  goods,  tacitly  consent  to  his  proposal.  And 
though,  in  some  particular  bargains,  he  may  perhaps  receive  too  much; 
yet  it  is  supposed,  that  upon  Uie  whole,  this  inequality  will  be  made 
up:  because,  as  his  intention  is  to  get  as  great  a  price  as  he  can,  so  he 
is  understood  to  signify,  at  the  same  time,  that  he  will  be  satisfied  with 
as  little  as  die  purchasers  choose  to  give. 

XVI.  •As  one  part  of  the  equality  required  in  con-  prf^e  of  things  or 
tracts  relates  to  the  setting  a  fair  price  upon  the  things  work,  what  ft  is» 
or  the  work  that  are  to  be  disposed  of  by  them,  it  may  *^  ^^^  varied. 
not  be  improper,  before  we  go  on  to  the  farther  consideration  of  con- 
tracts, to  say  some&ing  concerning  the  notion  of  price,  and  the  varia- 
tions of  it. 

The  price  of  things  is  their  comparative  value  in  respect  of  one 
another. 

The  wants  of  mankind,  either  real  or  imaginary,  are  the  foundation 
of  the  price  bodi  of  things  and  of  labour.  Such  things  as  no  person 
either  really  wants  or  fancies  himself  to  want,  will  have  no  value  at 
all,  and  consequently  can  have  no  relative  value,  in  comparison  with 
other  things. 

Now,  since  the  want  that  mankind  have  of  a  thing,  is  the  true  cause 
of  its  having  any  price  at  all,  the  price  of  things  must  necessarily  vary 
as  the  want  of  them  varies:  in  proportion  as  mankind  want  them  more 
or  less,  their  price,  that  is,  their  comparative  value  in  respect  of  one 
another,  will  be  greater  or  smaller.  We  will  first  consider  how  the 
price  of  things  varies,  where  mankind  ar^in  real  want  of  them.  Things 
are  more  or  less  wanted  in  proportion  as  they  are  more  or  less  useful. 
Upon  this  account,  if  all  other  circumstances  are  equal,  things  which 
are  the  most  useful  will  bear  the  highest  price,  and  things  which  are 
the  least  useful  will  bear  the  lowest. 

But  then  our  want  of  such  things  as  are  of  real  use  to  us,  does  not 
rise  or  fall  in  proportion  to  their  usefulness  only,  but  in  proportion 
likewise  to  the  difficulty  of  obtaining  them.  For  where  two  things 
are  equally  useful  or  equally  necessary,  so  that  in  this  respect  our 
wants  of  diem  both  are  equal;  yet,  in  another  respect,  our  wants  of 
Aem  will  be  greater  or  less  in  proportion  to  the  difficulty  or  ease  of 
obtaining  them:  because,  where  the  usefulness  of  a  thing  is  given,  our 
want  of  it  will  be  greater  or  smaller  in  proportion  as  we  feel  that  want 
more  or  less:  and  those  wants  are  felt  the  most  which  are  of  the 
longest  continuance,  and  those  are  felt  the  least  which  are  of  the 
shortest.     But  since  that  want,  which  is  the  most  difficult  to  supply, 

1 
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will  commonly  continue  the  longest,  and  will  therefore  be  felt  the 
most,  it  is  upon  this  account  the  greatest;  whilst  another  want,  which 
may  in  itself  be  equal  to  the  former,  but  is  the  most  easy  to  supply, 
will  commonly  pass  oif  the  soonest,  and  being  therefore  felt  the  least, 
will  for  this  reason  be  the  smallest.  But  Uie  comparative  value  or 
price  of  things  rises  or  falls  in  proportion  as  our  wants  of  them  are 
greater  or  less.  Therefore,  where  things  are  equally  useful,  those 
which  are  most  difficult  to  be  procured  will  bear  a  higher  price  than 
these  which  may  be  procured  more  easily.    . 

The  difficulty  or  ease  of  procuring  a  thing  depends  upon  two  cir- 
cumstances; first,  upop  the  scarcity  or  plenty  of  the  thing  itself,  &nd 
secondly,  upoa  the  greater  or  smaller  number  of  persons  who  want  it 
at  the  same  time.  In  a  certain  number  of  purchasers,  if  there  is  great 
plenty  of  a  thing,  it  is  easily  procured,  and  this  will  make  it  cheaper; 
if  there  is  not  much  of  it,  we  shall  find  •some  difficulty  in  procuring  it, 
and  this  will  make  it  dearer.  Where  only  a  certain  quantity  of  a 
thing  is  to  be  had,  there  will  be  more  difficulty  in  procuring  as  much 
of  it  as  we  want  when  a  great  number  want  it  at  the  same  time;  and 
this  will  raise  the  price  of  it:  if  there  are  fewer  who  want  it  at  the 
same  time,  those  who  want  it  may  be  more  easily  supplied,  and  this 
will  bring  the  price  of  it  down  lower. 

Upon  uie  whole,  then,  the  want  of  a  thing  is  the  foundation  of  its 
price;  and  consequently  the  price  will  vary  as  the  want  varies.  But 
either  the  want,  or  the  price  in  consequence  of  the  want,  will  depend 
partly  upon  the  usefulness  of  the  thing,  and  partly  upon  the  difficulty 
of  procuring  it;  and  this  difficulty  depends  partly  upon  the  quantity 
of  the  thing,  and  partly  upon  the  number  of  purchasers,  or,  which 
amounts  to  the  same,  upon  the  demand  that  there  is  for  it. 

What  has  been  said  of  the  price  of  things  may  be  applied  to  the  price 
of  labour;  in  order  to  show  that  the  comparative  value,  which  is 
founded  in  the  want  that  we  have  for  it,  will  depend,  ultimately,  upon 
the  usefulness  of  such  labour  upon  the  number  of  hands  that  may  be 
procured,  and  upon  the  demand  that  there  is  for  it.  In  propordon  as 
the  use  of  it  is  greater,  as  there  are  fewer  hands  to  be  procured,  or  a 
greater  demand  for  what  hand^are  to  be  gotten,  the  price  of  it  will  be 
higher:  and  so,  on  the  contrary,  in  opposite  circumstances,  the  price 
will  be  lower. 

In  the  purchase  of  goods  which  have  been  manufactured,  the  price 
depends  partly  upon  the  price  of  the  materials  out  of  which  they  are 
made,  and  partly  upon  the  price  of  that  labour  or  work  by  which  they 
are  manufactured.  But  here  again  it  is  the  want  of  such  goods,  and 
consequently  of  such  materials  and  such  workmanship,  that  is  the  ori- 
ginal foundation  of  their  price;  and  in  what  manner  this  want  will 
vary  their  price  has  been  seen  already. 

Under  the  head  of  real  wants  we  include  what  is  necessary  for  the 
support  and  common  convenience  of  man's  life,  according  to  die  rank 
or  station  in  which  each  person  is  placed;  as  food,  clothing,  a  dwel- 
ling, bedding,  education,  medicines,  &c.  But  there  are  other  wants 
which  we  may  call  ordinary  ones:  and  under  this  head  we  include 
whatever  may  administer  to  a  man's  needless,  but  innocent  pleasure  or 
entertainment;  as  paintings,  statues,  plate,  jewels,  &c.  These  wants 
being  presupposed,  the  price  of  such  things  as  will  supply  them,  or 
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of  die  labour  which  must  be  employed  about  those  things,  is 'varied  in 
the  same  manner  and  in  the  same  proportion  with  the  price  of  such 
things  as  are  necessary  to  supply  our  real  wants;  and  of  such,  labour 
as  is  of  real  use.  Things  of  this  sort  will  be  dearer,  as  the  taste  for 
them  runs  higher,  that  is,  as  their  supposed  usefulness  is  greater,  or 
as  they  are  more  difficult  to  be  procured;  that  is,  as  the  want  of  them 
is  more  felt;  apd  the  difficulty  of  procuring  them  will  be  greater,  as 
the  quantity  of  them  which  can  be  had  is  less,  or  as  there  are  more 
persons  who  want  them  at  the  same  time. 

GrotiuS)  amongst  other  circumstances  which  increase  the  price  of 
things,  reckons  ihe  trouble  or  expense  of  the  merchant  who  procures 
them;  for  which,  he  says,  allowance  is  to  be  made  in  the  price  of  the 
goods  so  procured.  But  these  two  circumstances  are  not  distinct  from 
what  have  been  mentioned  already,  and  may  easily  be  resolved  into 
one  or  other  of  them.  If  the  merchant  is  at  any  expense  besides  pay- 
^g  wages  to  those  who  are  employed  in  procuring  them,  which  wages 
are  the  price  of  labour;  such  expense  is  a  part  of  the  original  purchase 
money,  which  he  paid  for  them.  And  to  say  that  allowance  is  to  be 
made  to  him  for  expenses  of  this  sort,  is  no  more  than  saying,  that  as 
he  buys  dearer  he  must  sell  dearer.  But  what  makes  him  buy  dearer, 
unless  it  is  either  the  usefulness  of  the  goods,  or  the  difficulty  of  pro- 
earing  diem,  which  difficulty  depends  upon  their  scarcity,  or  upon  the 
demand  that  there  is  for  them?  so  that  at  last,  if  the  price  of  his  goods 
is  high,  it  is  for  one  of  the  reasons  already  assigned. 

XVII.  None  of  these  particulars,  upon  which  the  Fair  price  is  the 
price  of  things  or  of  labour  depends,  can  be  reduced  to  market  price, 
any  mathematical  certainty.  It  is  impossible  to  determine  with  exact- ' 
ness  the  comparative  degree  of  their  usefulness,  or  of  their  scarcity, 
or  of  the  demand  that  there  is  for  them.  The  price  therefore  neither 
of  goods  nor  of  labour  can  be  so  precisely  settled  as  to  allow  of  no  lati- 
tude. No  one  can  say  that  this,  or  that,  is  so  exactly  what  they  are 
worth,  that  if  the  seller  takes  more,  he  takes  too  much;  or  if  the 
buyer  gives  less,  he  gives  too  little.  The  general  rule  of  price  is  what 
we  call  the  market  price,  by  which  we  mean  the  price  that  men,  in 
that  place,  at  that  time,  and  in  those  circumstances,  are  commonly  wil- 
ling, and  have  been  used  to  give.  But  this  is  a  very  lax  rule;  and  the 
price  of  things,  or  of  labour,  when  adjusted  by  it,  may  well  admit  of 
these  three  degrees,  the  highest  price,  the  lowest  price,  and  the  mode- 
nte  ot  middle  price. 

Civil  laws,  indeed,  frequently  interpose,  and  fix  the  price  both  of 
goods  and  of  labour:  and  when  their  pzdce  is  thus  fixed,  whatever  ex- 
ceeds that  measure  is  too  much,  and  whatever  falls  short  of  it  is  too 
Uttte. 

XVni.  There  are  some  extraordinary  circumstances,  Extraordipaiy  clr- 
which  may  reasonably  allow  us  to  fix  a  higher  price  cumstances  allow 
ttpon  our  goods,  than  the  market  price.  But  even  these  to  exceed  the  mar- 
extraordinary  circumstances  may  be  reduced  to  one  of  P"^^" 
fte  principles  already  mentioned,  the  usefulness,  under  which  I  in- 
clude the  imaginary  as  well  as  the  real  uses,  the  scarcity,  or  the  de- 
mand. 

These  principles  appear  in  numberless  shapes;  and  in  whatever 
■hipe  they  appear,  they  vary  the  price  of  goods.     You  have  goods 
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which  70U  want  to  dispose  of,  and  which  I  have  no  occasion  for;  but, 
to  oblige  70U,'  I  am  willing  to  buy  them.  It  is  plain,  then,  both  that 
they  are  of  no  great  use  to  you,  because  you  desire  to  part  with  them, 
and  that  they  are  of  no  great  use  to  me,  by  the  supposition  of  my  hay- 
ing no  occasion  for  them.  In  this  situation,  I  expect  to  buy  them  at  a 
loi^^r  price  than  ordinary;  and  the  reason  why  I  should  buy  them  so, 
is  the  small  use  of  them  either  to  the  buyer  or  the  seller. 

You  have  goods  which  are  very  useful  to  you,  and  which  would 
likewise  be  particularly  useful  to  me:  and  you  sell  me  these  goods 
merely  to  oblige  me.  There  is,  by  the  supposition,  some  extraordinary 
usefulness  of  the  goods,  both  to  the  buyer  and  the  seller;  and  upon  this 
account,  you  set  an  extraordinary  price  upon  them. 

You  have  an  estate  which  came  to  you  from  your  ancestors,  and  this 
circumstance  makes  you  fond  of  it;  the  possession  of  it  gives  you  more 
pleasure  than  if  you  had  acquired  it  any  other  way.  A  particular 
fondness  of  this  sort  is,  indeed,  but  an  imaginary  usefulness;  but  it  is 
such  an  one  that,  if  I  want  to  buy  the  estate,  you  have  no  reason  to  part 
with  it,  unless  I  am  willine  to  give  you  a  higher  price  than  you  would 
have  asked  otherwise,  or  uian  the  estate  would  have  been  worth,  be- 
tween buyer  and  seller,  if  it  had  not  been  attended  with  this  cir- 
cumstance. 

If  you  could  have  made  any  particular  advantage  of  your  goods  by 
keeping  them  yourself,  or  if  you  shall  suffer  any  particular  damage  by 
parting  with  diem;  then,  besides  the  ordinary  price,  you  expect  to 
have  this  advantage  or  this  damage  made  up  to  you;  and  upon  this  ac- 
count you  ask  an  extraordinary  price  for  your  goods.  Here  again  the 
*  price  is  raised  by  the  particular  usefulness  of  the  goods  to  you. 

It  is  some  loss  to  you  if  I  delay  the  payment  of  tne  purchase  money, 
when  I  buy  your  goods:  for  till  the  payment  is  made  you  have  no  use 
of  the  money.  Such  delay  of  payment  therefore  is  a  reason  for  your 
selling  your  goods  dearer  than  if  I  had  made  prompt  payment.  Money 
paid  some  time  hence  is  not  so  useful  to  you  as  money  paid  just  now 
would  be:  what  therefore  is  wanting  in  the  usefulness  of  money  so 
paid,  must  be  made  up  in  the  quantity  of  it. 

Advantages  hy  XIX.  In  bartering,  where  goods  are  to  be  com- 
the  introduction  pared  immediately  with  goods,  there  is  more  difficulty 
of  money.  {^  adjusting  the   price,  than  in  buying  and   selling 

with  money:  because  in  such  bartering  the  value  of  the  goods  on 
both  sides  is  to  be  estimated.  Whereas  in  buying  and  selling  for 
money,  the  value  of  the  money  is  already  settled,  and  nothing  is  to 
be  estimated  but  the  comparative  value  of  this  standard,  and  the 
goods  which  are  to  be  purchased.  My  meaning  is,  that  such  goods 
as  are  not  frequently  exchanged  for  one  another,  will  be  uncertain  in 
their  price:  but  money,  which  is  in  constant  commerce,  and  is  exchang- 
ed every  day  for  goods  of  all  sorts,  will  by  such  use  have  its  compara- 
tive value  so  well  settled,  that  we  may  without  much  difficulty,  upon 
every  occasion,  not  only  determine  how  much  goods  we  ought  to  re* 
ceive  in  exchange  for  how  much  money,  but  may  apply  it  as  a  common 
standard  or  measure  to  compare  the  value  of  goods  of  one  sort  with 
the  value  of  goods  of  another  sort.  This  we  may  reckon  as  one  of  the 
advantaMS  arising  from  the  introduction  of  money:  the  constant  use  of 
it  in  exdiange  mdces  it  a  standard  of  price  by  which  the  comparative 
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value  of  goods  is  more  readily  adjusted  than  it  could  have  been  other- 
wise. 

A  second  advantage  arising  from  the  introduction  of  money  is,  that 
by  the  help  of  it  we  may  commonly  procure  such  things  as  we  want: 
whereas,  il  all  our  riches  consisted  in  goods,  though  we  had  great  plenty 
of  one  sort,  we  might  want  those  of  another  sort,  without  being  able 
to  get  them  in  exchange;  I  might  have  great  plenty  of  corn;  but  if  I 
had  occasion  for  sheep  or  oxen,  though  you  had  plenty  of  them,  you 
might  not  be  willing  to  barter  them  mr  my  com:  because  you  might 
have  more  corn  qf  your  own  already,  than  you  wanted.  In  the  mean- 
time you  might  have  occasion  for  wine,  and  would  be  glad  to  exchange 
your  sheep  or  oxen  for  it,  if  I  had  any.  But  as  I  have  none,  I  am 
forced  to  keep  my  own  corn,  and  cannot  procure  for  it  what  I  want,  and 
what,  if  I  had  any  goods  which  would  suit  your  convenience,  you 
would  supply  me  with:  in  the  meantime  you  are  subject  to  the  same 
inconvenience;  if  they,  who  have  wine  to  spare,  have  no  occasion  for 
sheep  or  oxen.  This  inconvenience  is  remedied  by  the  use  of  a  cur- 
rent standard,  which  all  men  are  ready  to  take,  one  of  another.  Though 
you  would  not  part  with  your  sheep  or  oxen  for  my  corn,  because  you 
do  not  want  it;  yet  you  wiU  readily  part  with  them  for  my  money,  as 
you  know,  that  they  who  would  not  let  you  have  wine  for  sheep  or 
oxen,  will  let  you  have  it  for  this  money,  which  they  can  pass  off  again 
in  the  same  manner,  and  procure  in  exchange  for  it  such  things  as  they 
want. 

A  third  advantage  arising  from  the  introduction  of  money  is,  that  it 
lies  in  a  little  compass,  and  is  therefore  better  fitted  for  commerce  than 
bulky  goods  would  be.  I  have  great  numbers  of  cattle,  and  should  be 
willing  to  exchange  them,  if  I  could,  for  wine:  but  no  person  near  me 
has  any  to  dispose  of;  perhaps  none  is  produced  in  the  country  where 
I  live.  If  then  I  would  have  it,  I  must  go  from  home  for  it:  and  it 
would  be  vast  trouble,  if  indeed  it  was  possible,  to  drive  or  convey  my 
cattle  to  such  a  distance.  But  money  lies  in  a  less  compass,  and  is 
easily  carried  from  place  to  place:  it  will  therefore  make  the  exchange 
much  easier  to  me.  Though  I  could  not  convey  my  cattle  so  far,  I  can 
get  money  for  them  nearer  home,  and  can  easily  convey  the  money  fo 
me  place  where  I  want  to  make  the  purchase  of  wine. 

Aa  it  is  one  advantage  ^arising  from  the  introduction  of  money,  that  a 
great  value  lies  in  a  narrow  compass;  so  we  may  reckon  it  a  fourth  ad- 
vantage, that  we  can  reduce  it  into  parts,  which  are  of  small  value, 
much  more  readily  than  we  can  most  sorts  of  goods.  I  have  more 
horses  than  I  want,  but  have  occasion  for  a  sheep,  which  is  worth  much 
less  than  any  one  of  my  horses.  I  cannot  therefore  get  what  I  want, 
but  at  a  great  disadvantage:  because  I  have  nothing  to  give  in  exchange 
for  it,  but  what  vastly  exceeds  it  in  value.  The  introduction  of  money 
has  removed  this  inconvenience.  Though  I  could  not  divide  the  horse 
so  as  to  give  no  more  than  the  sheep  is  worth,  yet  I  can,  when  I  have 
sold  him,  divide  the  money  and  procxu'e  what  I  want,  without  giving 
too  much  for  it. 

A  fifth  advantage  arising  fi'om  the  introduction  of  money  is,  that  we 
may  keepit  more  easily  than  we  could  have  kept  most  sorts  of  moveable 
goods.  vVhen  we  have  taken  it  in  exchange,  there  is  no  danj^er  of  its 
wastiiig  or  perishing  in  our  hands,  before  we  shall  have  occasion  to 
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part  with  it  again.  Cattle  would  die;  fruit  would  rot;  corn  or  wine 
would  spoil:  but  money  may  be  kept  for  any  length  of  time  without 
being  the  worse  for  it. 

Metals  the  most  XX.  If  the  advantages  which  I  have  been  mentioning, 
proper  materials  were  proposed  in  the  introduction  of  money,  we  may 
for  money.  easily  determine  what  materials  are  the  most  proper  to 

make  it  of.  As  it  is  designed  to  be  the  standard  of  price,  a  commoa 
measure,  by  which  to  compare  the  several  values  of  other  things  with 
one  another;  the  materials  of  whibh  it  is  made,  should  be  as  steady  as 
possible,  in  their  own  value;  the  usefulness  of  them,  their  scarcity^  and 
the  demand  for  them,  should  be  as  little  liable  to  variation,  as  may  be. 

Secondly,  money  is  intended  to  be  current  amongst  all  those  who 
have  any  intercourse  of  commerce  with  one  another,  so  that  any  per- 
son will  readily  take  it  in  exchange  for  such  goods  as  he  can  spare; 
because  he  knows  beforehand,  that  others  will  take  it  in  like  manner 
of  him  again:  for  this  reason  the  materials  that  it  is  made  of,  should  be 
such,  as  in  the  opinion  of  those  who  have  such  intercourse^  have  some  use- 
fulness, and  consequently  some  value,  either  real  or  imaginary.     Paper 
or  leather,  or  any  thing  else,  which  has  no  such  intrinsic  value,  either 
real  or  imaginary,  will  be  current  no  farther  than  the  credit  of  the  per- 
son goes  who  vents  them,  and  makes  himself  answerable  to  take  them 
at  any  time  in  exchange:  nor  will  they  be  current  even  so  far,  unless 
he  makes  himself  answerable  likewise  to  exchange  them  for  what  will 
be  current  with  every  body.     Suppose  a  man  to  circulate  bills  which 
were  payable  by  him  upon  demand,  but  were  to  be  paid  when  de- 
manded, in  corn,  or  in  wool:  those  bills  would  not  be  current  as  &r  aa 
his  credit  would  go:  all  persons,  who  might  otherwise  be  ready  to  trust 
him,  would  not  be  willing  to  take  such  bills  in  exchange:  no  one  in- 
deed would  take  them,  who  might  possibly  not  be  able  to  exchange 
them  with  any  body  besides  the  first  drawer  of  the  bills:  because  do 
one  would  care  to  be  forced  to  take  corn  or  wool,  at  a  time  when  per- 
haps he  may  have  no  occasion  for  any,  or  may  not  know  how  to  dispose 
of  any,  if  he  had  it.  If  those  bills  were  payable  in  money  by  the  drawer, 
then  indeed  such  bills  will  pass  with  all  persons  who  know  they 
may  depend  upon  his  promise  to  take  them  again.     Such  is  the  neces- 
sity that  the  current  exchange  amongst  private  persons  should  be  car- 
ried on  with  such  materials  as  have,  in  themselves,  some  real  or  ima- 
ginary value.     The  authority  of  civil  government  will  reach  something 
farther;  it  will  be  able  to  circulate  useless  materials  in  common  ex- 
change, as  far  as  its  jurisdiction  extendsl     The  subjects  of  the  same 
government,  in  their  contracts  with  one  another,  may  be  forced  by  the 
laws,  or  where  the  government  has  the  right  of  coining,  and  will  vent 
only  base  money;  they  may  be  forced  by  the  necessity  of  the  case,  to 
take  such  money  in  the  course  of  their  common  dealings.     But  then 
foreigners  who  are  not  under  the  same  jurisdiction,  nor  under  the  same 
necessity,  will  not  take  their  money;  because  it  is  worth  nothing  to 
them.     Nor  will  such  foreigners  take  bills  upon  the  credit  even  of  the 
government,  unless  those  bills  are  payable  in  such  materials  as  are 
worth  something  in  themselves,  and  such  too  as  they  can  circulate 
again  upon  account  of  some  intrinsic  value,  either  real  or  imaginary* 

Since  a  third  advantage,  proposed  by  the  use  of  money  is,  that  what 
will  fetch  many  goods  in  exchange  may  lie  in  a  narrow  compase,  the 
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materials  of  which  it  is  made,  should  be  such  as  have  in  themselves  a 
high  value,  eithef  upon  account  of  their  great  usefulness,  or  their 
great  scarcity.  Such  materials  as  have  both  these  qualities,  would 
not  be  proper  for  the  purpose.  A  sufficient  quantity  of  what  is  very 
useful,  if  it  is  likewise  very  scarce,  could  not  be  spared  from  the  com- 
mon occasions  of  life  to  be  applied  to  the  sole  purpose  of  exchange: 
because  as  much  as  is  applied  to  this  purpose  becomes  useless  to 
other  purposes.  And  certainly  such  materials  as  have  only  the  qua- 
lity of  great  usefulness,  but  are  at  the  same  time  very  plentiful,  will' 
be  of  too  small  value  to  answer  this  design  of  introducing  money, 
which  we  are  now  speaking  of.  The  best  materials  therefore  are  such 
as  have  little  real  usefulness  in  themselves,  and  have  their  chief  intrin- 
sic value  given  them  by  some  imaginary  usefulness  only;  such  as 
mankind  can  do  very  well  without,  but  such  as  common  opinion  has 
made  them  desirous  of  having.  Materials  of  this  sort  may  be  spared 
from  the  common  uses  of  life  to  make  money  of.  And  if  their  value 
is  raised  very  high  by  the  scarcity  of  them,  such  a  quantity  of  them 
as  will  lie  in  a  narrow  compass,  will  fetch  many  goods  in  exchange. 

A  fovarih  advantage,  designed  bv  the  introduction  of  money,  is,  that 
it  may  be  reduced  mto  such  small  parts  as  to  be  exchanged  without 
disadvantage  for  things  of  small  value.  It  is  proper,  therefore,  to  use 
materials  of  different  sorts,  some  of  greater,  some  of  lesser  value:  be- 
cause as  the  last  mentioned  use  of  money  requires  that  tome  should  be 
made  out  of  very  dear  materials,  though  the  same  materials  might  be 
made  into  pieces,  some  greater  and  some'  lesser,  yet  the  lesser  pieces 
would  either  be  of  too  great  value  to  be  exchanged  upon  fair  terms  for 
cheap  goods,  or  else  they  would  be  so  small  as  to  be  in  danger  of  be- 
ing lost 

The  fiflh  advantage  proposed  by  the  introduction  of  money,  is,  that 
it  will  keep  without  wasting  or  spoiling;  so  that  he  who  takes  it  in  ex- 
ehange,  is  in  no  danger  of  having  it  perish  in  his  hands.  And  in  view 
to  this  advantage  it  is  plainly  requisite  that  money  should  be  made  of 
such  materials  as  will  not  easily  wear  out,  and  as  are  not  subject  to 
perish  or  to  be  damaged  by  keeping. 

*Metals,  some  of  them  at  least,  as  gold  or  silver,  will  answer  most 
of  these  purposes.  Their  intrinsic  usefulness  h  not  very  great  at  any 
time;  so  that  there  is  no  danger  of  any  such  variations  in  this  useful- 
ness at  different  times,  as  will  make  their  value  uncertain;  and  the 
plenty  or  scarcity  of  them  is  at  all  times  much  the  same,  unless  some 
very  unlikely  or  unforeseen  accident,  such  as  the  discovery  of  the 
West  Indies,  should  make  an  alteration:  and  as  the  value  of  them  is 
imaginary  rather  than  real,  the  demand  for  them  will  commonly  be 
mudi  the  same.  But  then  this  imaginary  value  being  almost  univer- 
sal, they  will  be  readily  current  every  where  in  exchange  for  goods. 
And  as  it  is  high  at  the  same  time,  a  small  quantity  of  them  will  bear  a 

Seat  price,  or  what  is  worth  much  will  lie  in  a  narrow  compass.  As 
is  high  value  arises  from  opinion  and  scarcity,  rather  than  from  any 
real  usefulness  of  them;  what  is  wanted  to  ciarry  on  commerce  may 
be  made  into  money,  without  depriving  mankind,  in  any  degree,  of 
what  they  want  to  use  for  the  purposes  of  common  life.     And  we  may 
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observe  by  the  way,  that  if  iron  was  as  scarce  as  gold,  it  would  not  be 
so  proper  for  the  materials  of  money;  notwithstanding  the  very  high 
value  which  its  known  usefulness  and  its  supposed  scarcity  would 
give  it:  because,  if  so  little  of  it  was  to  be  had,  by  making  money 
enough  out  of  it  to  maintain  a  general  commerce,  more  of  it  would  be 
taken  from  the  uses  of  common  life,  than  could  be  well  spared.  But 
gold  and  silver  alone  will  not  answer  all  the  designs  of  introducing 
money:  their  value  is  rather  too  high:  pieces  of  these  metals,  if  they 
'were  small  enough  to  exchange,  without  disadvantage,  for  small  quan* 
tities  of  cheap  goods,  woujid  be  in  danger  of  being  lost:  and  upon  this 
account  it  is  necessary  to  make  use  of  some  baser  metal,  such  as  cop* 
per,  for  pieces  of  smaller  value.  Any  metals  may  pass  from  hand  to 
hand  without  wearing  out,  and  may  be  well  enough  kept,  as  long  as 
we  please,  without  being  the  worse  for  it:  but  gold  and  silver  are  the 
best  upon  this  account,  as  well  as  upon  others;  because  they  are  less 
hurt  by  keeping  than  the  other  metals  are. 

Uses  and  rules  of  XXI.  After  mankind  have  been  led  by  such  reasons, 
coining.  35  -^^  here  been  mentioning,  to  fix  upon  metals,  as  the 

standard  of  price,  and  the  current  matter  of  general  exchange;  it  is 
plain,  that  without  the  aid  of  civil  laws,  the  different  value  of  this  or 
that  piece  of  any  metal,  as  of  gold,  for  instance,  can  depend  upon 
nothing  but  the  different  quantity  contained  in  the  dame  piece,  or  upon 
what  is  the  same  in  effect,  the  different  weight  of  it.  If  a  certain 
quantity  of  bullion  is,  in  the  course  of  exchange,  worth  two  sheep,  any 
civil  legislator  may  order,  if  he  pleases,  that  all  persons  under  his  ju- 
risdiction shall  take  the  same  quantity  of  metal  after  it  is  coined,  in 
exchange  for  six  sheep.  But  this  rule  will  be  of  force  no  farther  than 
his  jurisdiction  extends:  foreigners,  who  are  free  from  his  authority, 
will  not  regard  such  a  law,  and  will  estimate  his  coin  only  by  the 
weight  of  it.  And  as  in  coining  there  must  be  some  allay  or  mixture 
of  baser  metal,  they  will  have  a  regard  to  this  too,  and  will  estimate  a 
given  weight  of  the  mixed  metal  by  its  fineness;  that  is,  by  the  true 
weight  of  pure  gold  in  the  coin. 

However,  as  there  would  be  much  trouble  and  much  time  lost  in 
weighing  the  metal  every  time  it  is  exchanged,  there  is  a  great  conve- 
nience in  signifying  by  some  stamp,  upon  every  piece  of  metal  de- 
signed for  exchange,  what  the  weight  of  that  piece  is.  And  this  con- 
venience gave  occasion  to  the  coining  of  metals. 

Indeed,  as  there  is  some  trouble  and  time  saved  to  the  trader  by 
having  every  piece  of  metal  which  he  is  to  receive  so  stamped;  it  is 
but  reasonable  that  he  should  make  some  allowance  for  this  conve- 
nience. So  that  a  piece  of  money,  when  coined,  is  worth  something 
more  than  the  same  quantity  of  bullion  would  be.  This  difference 
ought  not  to  be  greater  than  what  may  answer  the  convenience  of  the 
trader:  because  no  one  can  be  expected,  or  would  be  willing,  in  the 
course  of  exchange,  to  pay  for  more.  An  allowance  for  such  a  differ- 
ence as  this  is  reasonable  on  both  sides;  the  coiner  expects  it,  that  he 
may  be  paid  for  his  trouble;  and  the  receivers,  one  after  anodier,  are 
willing  to  pay  it,  upon  account  of  the  convenience  already  mentioned. 
The  coiner  may  indeed  use  more  art  and  labour  than  is  necessary  for 
the  purpose  designed  by  coining;  and  if  he  does,  he  has  no  reason  to 
expect  that  the  receiver  will  allow  him  for  it.     Some  art  and  labour 
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however  is  necessary:  a  plain  simple  stamp  would  not  well  answer  the 
purpose*  Care  must  be  taken  to  make  the  stamp  such  as  is  not  easily 
counterfeited:  because  otherwise  base  metal,  or  metal  under  weight, 
might  be  made  to  pass  as  if  it  was  pure  and  of  due  weight,  by  the 
help  of  such  a  counterfeit  stamp.  And  care  must  likewise  be  taken 
to  stamp  or  mark  it  in  such  a  manner  that  no  part  of  the  metal,  after 
it  is  once  stamped,  clan  easily  be  taken  away  without  effacing  the 
stamp,  either  in  whole  or  in  part,  so  as  to  discover  the  fraud.  So  much 
art  and  labour  as  this  will  be  of  dse  to  the  receivers,  as  the  money 
passes  from  one  hand  to  another:  and  therefore  the  coiner  may  expect 
to  be  paid  for  it.  The  value  of  this  art  and  labour  is  what  a  piece  of 
metal  is  worth  when  it  is  coined  into  money,  more  than  an  equal  weight 
of  the  same  metal  would  be  worth  in  bullion. 

As  the  stamp  is  designed  to  ascertain  the  weight  of  metal,  and  as 
money  is  designed  to  be  the  matter  of  general  exchange,  it  is  proper 
that  tibe  business  of  coining  should  be  m  the  hands  of  persons  of  the 
most  undoubted  and  of  the  most  extensive  credit.  The  stamp  of  a 
person  of  doubtful  character  would  not  induce  any  one  to  take  money 
so  stamped  without  weighing  it:  and  the  stamp  of  a  person  of  good 
credit,  if  he  was  not  much  known,  would  induce  only  the  few  who  did 
know  him,  to  take  it  upon  his  authority.  Upon  tUs  account  money 
that  is  coined  by  national  authority,  or  by  tUe  government  of  each  na- 
tion, will  best  answer  the  purposes  designed  by  coining. 

My  subject  led  me  to  say  something  concerning  the  price  of  goods 
and  labour,  and  the  grounds  of  its  variation:  and  as  this  engaged  me 
to  inquire  into  the  use  and  value  of  mopey,  the  reader  will,  I  hope, 
excuse  me,  if  this  digression  has  been  longer  than  he  expected. 

XXIL  The  introduction  of -money  occasions  another  use  of  money  va- 
seeming  variation  in  the  price  of  goods,  besides  those  ries  the  price  of 
which  we  have  taken  notice  of  already,  •Money,  though  8«xl«' 
it  is  used  as  the  standard  of  price,  by  which  the  different  values  of 
goods  or  of  labour  are  compared  with  one  another,  is  not  wholly  inva- 
riable in  its  own  price;  that  is,  in  respect  of  goods  or  labour  it  has  not 
always  the  same  comparative  value.  There  is  not  always  the  same 
quantity  of  money  amongst  all  mankind  who  have  an  intercourse  of 
commerce  with  one  another;  and  much  leiss  is  there  always  the  same 
quantity  of  it  Current  in  the  same  nation,  or  amongst  those  who,  upon 
account  of  their  nearness  or  other  connections,  have  the  most  frequent 
intercourse  of  commerce.  The  scarcity  of  money  raises  its  price,  and  the 
plenty  of  it  sinks  its  price;  in  the  same  manner  as  the  scarcity  or  plenty 
of  any  thing  else  varies  the  comparative  value  of  that  thing.  If,  when 
money  is  scarce,  a  small  quantity  of  it  is  equal,  upon  the  ccmiparison, 
to  a  certain  quantity  of  any  sort  of  goods  or  labour;  a  greater  quantity 
of  it,  when  it  is  plentiful,  will  only  be  equal  in  value  to  the  same 
quantity  of  the  same  goods  or  labour.  A  quarter  of  wheat,  which  at 
one  time  is  worth  no  more  than  two  shillings,  may  at  another  time,  in 
the  same  plenty  of  wheat,  be  worth  forty  shillings:  not  because  there 
is  any  alteration  either  in  the  intrinsic  usefulness  of  wheat,  or  in  the 
comparative  value  of  it  with  other  goods,  such  as  sheep,  cloth,  wine, 
&c.;  but  because  the  quantity  of  money  is  altered  so  as  to  be  twenty 
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times  more  plentiful  at  oine  time  than  at  ^e  other;  and  upon  account 
of  this  greater  plenty,  twenty  times  any  quantity  of  it,  when  compared 
with  the  same  sort  of  goods,  will  be  worth  no  more,  or  will  bring  in 
exchange  no  more  of  those  goods  than  the  simple  quantity  was  worth 
or  would  have  brought  in  a  greater  scarcity.  In  cases  of  this  sort  we 
usually  say,  that  wheat  or  any  other  sort  of  goods  is  grown  dearer; 
but  the  fact  is,  that  money  is  grown  cheaper.  Only  as  money  is  looked 
upon  to  be  the  standard  of  price,  and  is  therefore  considered  as  inva- 
riable in  its  own  price;  goods  or  labour  seem  dearer  or  cheaper,  in 
proportion  as  more  or  less  money  must  be  given  for  the  same  quantity 
of  them. 

Buying  and  sd-  XXIII.  ^Before  we  leave  this  subject  of  mutual  con- 
^gr-  tracts,  it  may  be  proper  to  say  something  concerning 

some  of  the  most  usual  contracts  of  this  sort.  Buying  and  selling  is  a 
very  common  and  well  known  contract  But  the  writers  upon  natural 
jurisprudence  do  not  seem  to  have  determined  some  of  the  questions 
arising  upon  it  with  sufficient  exactness.  It  may  be  asked  at  what 
time  tibe  contract  of  buying  ;md  selling  is  complete?  But  before  we 
can  answer  this  question,  it  will  be  necessary,  for  those  who  ask  it, 
to  explain  what  they  mean  by  the  bargain's  being  complete.  The  bar- 
gain may  be  said  to  be  complete,  either  when  tne  parties  are  bound, 
each  to  the  other,  to  do  what  they  have  agreed  upon;  or  when  the  pro* 
perty  of  the  goods  is  actually  transferred  to  the  buyer,  and  the  pro- 
perty of  the  money  to  the  seller. 

In  the  first  sense,  the  bargain  is  complete  as  soon  as  the  parties  have 
agreed  upon  the  price:  the  seller  has  then  agreed  that  he  will  part 
with  such  a  quantity  of  goods  for  so  much  money;  and  the  buyer  has 
then  asreed,  that  he  will  part  with  so  much  money  for  such  a  quantity 
of  goods.  The  buyer,  after  this,  can  justly  force  the  seller  to  deliver 
up  the  goods,  and  the  seller  can  justiy  force  the  buyer  to  take  the 
goods  and  to  pay  down  the  money.  But  if  the  matter  rests  here,  it  is 
only  a  promissory  contract;  the  bargain  is  not  so  far  completed  as  to 
have  transferred  what  was  the  property  of  either  party  to  the  other. 
They  agreed  that  they  would  transfer  this  or  that;  but  they  have  not 
actually  transferred  it.  The  demand  therefore  is  yet  only  upon  the 
person,  to  force  him  to  dp  what  he  had  promised:  there  is  no  demand 
upon  the  thing,  till  the  property  is  actually  transferred.  If,  then, 
either  the  buyer  or  the  seller  was  to  die,  before  they  had  proceeded  any 
farther,  I  do  not  see  that  the  survivor  would  have  any  right  over  the 
goods  or  the  money  agreed  for;  nor,  consequently,  that  he  would  have 
any  right  to  force  the  heir  of  the  deceased  to  stand  to  the  bargain. 

To  complete  the  bargain  so  far  as  to  give  each  a  right,  not  merely 
over  the  person,  but  in  the  things  of  the  other;  some  acts  or  words  are 
necessary  denoting  a  mutual  consent  of  each  to  make  an  actual  transfer 
of  his  property  to  the  other.  Such  a  transfer  as  this  is  sufficientiy  ex- 
pressed by  the  mutual  delivery  of  the  goods  and  money.  Or  it  may 
be  expressed  only  by  the  delivery  either  of  the  goods  or  of  the  money 
on  one  part,  and  the  acceptance  of  what  is  so  delivered  on  the  other 
part:  because,  as  the  aeller,  for  instance,  had  agreed  that  he  would 
give  the  buyer  property  in  such  or  such  goods,  in  consideration  of  so 
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much  money  to  be  paid  to  himself;  if  the  buyer  pays  the  money,  the 
seller,  by  accepting  it,  must  be  understood  to  do  what  he  had  before 
agreed  that  he  would  do,  upon  this  consideration.  Delivery  in  part, 
or  givine  earnest,  has  the  same  effect:  it  is  designed  on  the  buyer's  part 
to  signify  his  will  to  make  an  actual  transfer  of  his  property  in  the 
money  agreed  upon;  and  the  seller,  by  taking  earnest,  is  understood 
to  give  his  actual  consent  to  what  he  had  before  agreed  to  do,  in  con- 
sideration of  receiring  property  in  the  purchase  money.  In  the  pur* 
chase  of  immoveable  goods,  such  as  houses  or  lands,  the  seller,  though 
he  cannot  deliver  the  whole  thing  purchased,  may  by  a  negative  act 
signify  his  consent  to  make  an  actual  transfer  of  the  property  which 
he  had  in  such  goods.  This  negative  act  is  .his  suffering  the  buyer, 
without  interrupting  him,  to  take  possession  by  settling  in  the  house, 
or  by  cultivating  the  lands,  or  by  letting  either  of  them  to  some  other  per- 
son, and  receiving  the  rents  or  profits.  The  thing  purchased  may  indeed 
be  delivered  in  part  by  a  positive  act;  as  in  the  sale  of  lands  by  delivering 
a  clod  or  a  turf,  and  in  the  sale  of  houses  by  delivering  the  key.  The  par- 
ties may  likewise  transfer  their  property  each  to  the  other,  in  moveable 
or  immoveable  goods,  or  in  money,  by  words  either  spoken  or  written;  if 
instead  of  engaging  in  words  of  future  time,  that  they  will  transfer, 
they  expressly  declare  in  words  of  present  time,  that  they  do  transfer 
their  property.  Where  such  words  of  present  time  arQ  made  use  of, 
the  bargain  does  not  rest  in  a  promise;  it  does  not  merely  give  each  a 
claim  upon  the  person  of  the  other,  but  gives  actual  property  in  the 
thing  itself. 

AAer  the  bargain  of  buying  and  selling  is  complete,  suppose  the 
thing  sold  to  remain  in  the  seller's  possession,  and  whilst  it  is  so,  to 
perish,  or  to  be  any  way  lost  or  damaged;  it  is  farther  inquired  whe- 
ther the  buyer  or  the  seller  is  to  bear  the  loss.^  Here  again  we  are  to 
oon£der  what  is  meant  by  the  bargain's  beins  complete,  that  is,  we  are 
to  consider  what  sort  of  a  bargain  it  was,  whether  it  was  promissory 
only,  so  that  in  virtue  of  it  the  parties  had  each  of  them  a  right  merely 
over  the  person  of  the  other;  or  whether  it  was  such  a  bargain  as  made 
an  actual  transfer  of  property  from  one  to  the  other. 

In  the  former  case,  where  the  bargain  rests  in  a  mutual  promise,  the 
goods  are  still  the  property  of  the  seller,  and  the  money  is  still  the  pro- 
perty of  the  buyer:  the  seller  therefore  must  be.ar  the  loss  or  damage; 
because  naturally  all  the  loss  or  damage  which  a  thing  sustains,  falls  upon 
the  owner  of  it.  The  buyer  agrees  that  he  will  give  such  a  sum  of 
money  for  a  house  or  for  lands;  but  before  the  property  is  transferred, 
the  house  is  burnt  down,  or  the  sea  washes  away  the  lands:  the  seller 
can  then  have  no  demand  upon  him  for  the  money:  the  house  and  land 
were  still  the  property  of  the  seller;  and  the  loss  will  naturally  fall 
upon  him. 

If,  indeed,  either  by  delivery  in  part,  or  by  the  plain  words  of  the 
contract,  the  property  of  the  goods  was  transferred  to  the  buyer,  and 
before  he  has  full  possession  of  them,  they  perish  or  are  damaged;  the 
io8B  falls  upon  him  as  being  the  owner  of  the  goods,  and  not  upon  the 
ieller,  in  whose  hands  they  happen  to  be. 

It  is  true,  that  if  such  goods  perished  or  were  damaged  through  the 
fcult  of  the  seller,  then  the  buyer  has  a  demand  for  an  equivalent:  but 
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this  demand  arises  from  another  principle,  to  be  explained  hereafter, 
and  not  from  the  contract. 

These  particulars  may  be  otherwise  settled  between  the  buyer  and 
the  seller  by  express  words.  But  it  would  be  endless  to  reckon  up  all 
the  exceptions  or  conditions  which  they  may  ddd  to  their  bargain:  all 
that  we  can  pretend  to  do  is  to  show  what  rights  arise  out  of  the  mere 
contract,  where  nothing  else  is  agreed  upon.  Only  it  is  to  be  ob- 
served, that  where  any  express  conditions  or  exceptions  are  added  bj 
the  consent  of  the  parties,  each  of  them  is  obliged,  by  his  own  consent 
to  comply  with  such  conditions  or  exceptions. 

If  I  sell  the  same  goods  twice,  it  may  be  a  question,  which  of  the 
two  purchasers  has  a  right  to  the  eoods.  Here  we  are  to  inquire, 
what  sort  of  a  bargain  the  first  of  the  two  was.  If  it  was  such  an 
one,  as  gave  the  purchaser  property  in  the  goods,  the  second  bargain 
will  be  void:  because,  as  the  goods,  at  the  time  of  this  second  bargain, 
were  not  mine,  I  had  no  right  to  dispose  of  them.  But  if  the  first  bar- 
gain was  promissory  only,  so  as  to  give  the  purchaser  a  personal  demand 
upon  me,  but  no  property  in  the  goods;  then  the  second  bargain,  provided 
it  was  such  an  one  as  gave  property,  will  be  so  &r  valid,  that  the  se- 
cond purchaser  will  have  a  right  to  the  goods:  this  second  barpin, 
though  my  former  promise  had  made  it  unlawful,  is  not  void;  smee, 
by  the  supposition,  the  goods  were  still  mine,  or  I  had  still  a  right  in 
them.  In  the  meantime  there  is  no  reason  for  saying,  that  the  validitj 
of  this  second  bargain  will  make  void  the  first:  the  claim  of  the  first 
purchaser  will  still  continue  what  it  was,  a  demand  upon  my  person 
to  the  value  of  the  goods,  upon  his  paying  me  the  sum  of  money  which 
we  had  agreed  upon. 

Letting^  uid  rent-  .  XXIV.  ^Letting  and  renting  is  subject  to  nearly  the 
>"£>•  same  rules  with  buying  and  selling:  for  these  two  con- 

tracts are  in  all  respects  very  like  one  another.  The  principal  difier- 
ence  between  fhem  is,  that  in  letting  and  renting,  the  owner  or  land- 
lord sells,  and  the  occupier  or  tenant  buys  the  use  of  the  thing:  whereas, 
in  buying  and  selling,  the  owner  sells,  and  the  purchaser  buys  the 
property  in  it.  The  consideration  which  is  paid  for  the  property  in 
one  of  these  contracts,  is  called  the  price:  the  consideration  which  is 
paid  for  the  use  in  the  other  contract,  is  called  the  rent. 

When  a  man  has  purchased  the  property  of  a  thing,  if  the  thing  is 
lost  or  damaged,  he  is  to  bear  such  loss  or  damage.  Suppose,  there- 
fore, instead  of  purchasing  the  property  of  the  thing,  that  he  had  only 
Surchased  the  use  of  it;  then,  if  the  use  of  the  thing  is  lost  or 
amaged,  the  loss  or  damage  of  the  use  seems  naturally  to  fall  upon 
him  who  is  the  owner  of  the  use;  that  is,  upon  the  tenant,  and  not 
upon  the  landlord,  who  has  parted  with  the  use,  though  he  is  still 
owner  of  the  thing. 

But  this  rule  wants  to  be  explained,  in  order  to  adjust  the  several 
claims  of  the  owner  and  the  hirer.  The  use  of  a  thing  may  be  leBr 
sened  two  ways.  It  may  be  lessened,  though  the  thing  continues  in 
the  same  condition  as  when  it  was  hired;  or  it  may  be  lessened  bj 
some  damage,  which  makes  the  Uiing  worse  in  itself,  than  it  was  then* 

*  Grot  Lib.  n.  Cap.  XII.  ^  XVm. 
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All  loBsee  in  the  use  of  the  thing,  which  are  of  the  first  sort,  or 
which  happen  without  any  damage  in  the  thing  itself,  naturally  fall 
upon  the  hirer.  These  are  losses  in  the  use  only,  which  use  he  has 
made  his  own  by  purchasing  it.  Suppose  I  hire  a  shop  which  is  well 
situated  for  trade  at  the  time  of  hiring  it,  and  consequently  is  worth  a 
large  rent:  but  before  the  time  for  which  I  hired  it  is  expired,  the 
course  of  trade  alters;  and  my  custom  becomes,  by  that  means,  much 
worse  than  might  reasonably  have  been  expected  at  the  time  when  I 
'first  entered  upon  the  shop.  In  this  case  the  use  of  the  thing  is  dam- 
aged, without,  any  damage  in  the  thing  itself.  Since,  therefore,  the 
thing  is  no  worse,  the  loss  cannot  justly  fall  upon  the  owner  of  the 
thing:  it  is  the  use  only  of  the  thing  which  is  lessened,  and  this  must 
naturally  Ml  upon  me,  as  the  owner  of  the.  use. 

But  if  the  use  is  lessened  by  any  damage  which  the  thing  itself  has 
sustained)  the  loss  will  naturally  fall  upon  the  owner  of  the  thing: 
because,  as  the  damage  primarily  affects  the  thing  itself,  there  can  be 
no  just  reason  given  why  any  one  else,  in  particular,  why  the  owner 
of  ttie  use  should  t>ear  the  loss  which  happens  to  the  other's  property. 
This  seems  to  be  clear,  in  those  instances,  where  the  damage  done  to 
the  thing  itself  is  such  as  to  destroy  the  very  existence  of  it.  I  hire  a 
house,  and  before  the  time  for  which  I  hired  it  is  expired,  the  house  is 
burnt  down.  No  one  can  imagine  that  I  am  naturally  obliged  still  to 
pay  the  rent  of  it.  I  hire  lands,  and  before  the  time  for  which  I  hired 
them  is  expired,  the  sea  washes  them  away.  This  event  will  naturally 
discharge  me  firom  the  payment  of  rent.  But  suppose  that  the  fire,  in- 
stead of  burning  the  house  down,  had  made  it  so  ruinous  as  to  be  un* 
inhabitable:  or  that  the  sea,  instead  of  washing  away  the  lands,  had 
overflowed  them,  and  remained  there,  so  that  it  could  not  be  drained 
off  again.  There  could  be  no  more  reason  for  my  payment  of  rent 
upon  this  supposition  than  upon  the  former.  Whatever  damage  affects 
the  thing  itself  is  naturally  the  loss  of  the  owner  of  the  thing:  but  if 
the  hirer  was  still  obliged  to  pay  the  same  rent  after  the  thing  is  per- 
ished or  damaged,  that  he  paid  before;  the  owner  would  suffer  no  loss 
at  all,  the  whole  of  it  would  fall  upon  the  purchaser  of  the  use.  The 
country,  in  which  a  man  has  hired  land,  happens  to  be  the  seat  of  war: 
the  enemy  seizes  upon  the  land  and  keeps  possession  of  it;  by  which 
means  the  hirer  of  the  land>is  hindered  in  his  use  of  it.  Here  the  land 
is  lost  to  the  owner;  the  damage  sustained  is  properly  in  the  thing 
itself;  and  consequently  the  proprietor  can  demand  no.  rent  of  the  ten- 
ant: because  the  tenant  ought  not  to  bear  the  loss  of  another  man's 
property.  But  suppose  the  enemy,  instead  of  seizing  upon  the  land, 
had  foraged  upon  it,  and  carried  away  the  grass  or  corn  that  was  grow- 
ing there;  this  loss  does  not  affect  the  thing  itself,  but  the  use  of  it 
oDly;  and  as  it  ought,  therefore,  to  fall  upon  the  tenant,  he  would  be 
still  obliged  to  pay  rent. 

There  is  one  exception  to  the  rule,  which  subjects  the  owner  to  the 
loss,  and  not  the  hirer,  where  the  use  is  made  worse  by  the  thing 
itself  becoming  worse.  This  exception  is,  when  the  thing  is  made 
worse  through  the  fault  Of  the  hirer.  It  would  be  unjust  to  make  the 
projaietor  suffer  for  the  neglect  or  fault  of  his  tenant..  If  a  tenant 
hires  land  to  sow  with  corn,  and  impoverishes  that  land  by  his  bad 
management  of  it]  though  the  use  of  the  land  here  becomes  worse,  be- 
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cause  the  land  itself  is  worse,  yet  he  cannot  expect  any  abatement  of 
rent:  because  it  is  not  so  much  the  fault  of  the  land  as  his  own  fault, 
that  it  is  in  so  bad  a  condition:  it  would  have  been  as  good  as  it  was, 
if  he  had  taken  such  care  of  it  as  he  ought  to  have  taken. 

The  contract  of  letting  and  hiring,  like  that  of  buying  and  selling,  is 
binding  upon  the  persons  of  the  parties  concerned  in  it,  as  soon  as 
they  have  agreed  upon  the  rent.   But  something  farther  is  requisite  to 

five  one  of  Uiem  a  right  to  the  money,  and  the  other  a  right  to  the  use. 
)elivery  of  the  money,  in  whole  or  in  part,  gives  the  owner  of  the 
thing  to  be  let  a  right  to  the  money;  and  upon  his  acceptance,  as  he 
knows  upon  what  consideration  this  payment  is  made,  the  hirer  has  a 
right  to  the  use  of  the  thing.  In  this  manner  the  owner  tacitly  makes 
over  the  use.  But  he  may  likewise  do  it  expressly  by  words  of  pre- 
sent time,  eiliier  spoken  or  written. 

The  bargain  even  as  to  fixing  the  rent  may  possibly  be  tacit  on  both 
sides.  As  if  I  have  hired  a  house  or  lands  for  some  years,  and  after 
my  term,  for  which  I  at  first  hired  them,  is  out,  I  continue  to  live  in  the 
house,  or  to  occupy  the  lands;  as  both  parties  knew  what  conditions 
they  had  agreed  upon  before;  from  this  act  of  mine,  and  from  the 
owner's  giving  me  no  disturbance,  the  reasonable  and  necessary  pre- 
sumption is,  that  we  approve  of  the  former  conditions,  and  are  still  wil- 
ling to  abide  by  them. 

Letting  and  hiring  XXV.  In  letting  and  hiring  of  labour,  if  we  hire 
of  labour.  the  labour  of  a  man  in  general  for  a  certain  time;  what- 

ever accident  may  happen,  to  him  and  disable  him  from  labouring,  he 
has  a  claim  to  his  wages;  provided  he  is  willing,  under  such  inabiUty, 
to  do  us  all  the  service  he  can:  because  what  we  purchased  was  his  la- 
bour for  that  time:  whether,  therefore,  his  labour  within  that  time  is 
little  or  much,  it  is  M  that  we  can  claim:  and  when  our  claim  is  satis- 
fied, it  will  be  unjust  to  diminish  his.  But  if  we  hire  him  to  do  any 
particular  work,  and  not  merely  for  any  certain  time;  whatever  disa- 
bles him  from  performing  that  work  releases  us  from  the  obligation  of 
paying  his  wages:  because  he  has  no  claim  to  them,  unless  he  performs 
the  work  for  which  he  was  hired. 

*If  I  have  hired  out  my  labour  for  a  particular  purpose,  and  the 
same  labour  may  be  profitable  to  more  persons  besides  the  first  hirer; 
nothing  hinders  me  from  taking  as  much  of  those  other  persons  as  my 
service  to  them  is  worth,  without  any  abatement  in  the  wages  agreed 
upon  between  me  and  the  first  hirer.  Each  of  them  has  here  the  va- 
luable consideration  for  which  the  wages  are  due;  and  it  is  no  damage 
to  the  first  hirer  that  I  can  make  an  advantage  of  my  labour,  besides 
what  I  am  to  receive  from  him.  I  am  hired  to  go  a  journey  to  do  some 
particular  business  for  the  person  who  is  to  pay  my  wages:  I  can,  in 
the  same  journey,  do  business  for  others,  without  neglecting  his:  what- 
ever wages  I  am  to  receive  from  him  who  first  hired  me,  will  be  due  to 
me,  notwithstanding  the  gain  which  I  accidentally  make  of  others,  who 
take  this  opportunity  of  employing  me:  since  my  labour  is  not  the  less 
valuable  to  him  for  being  service£d>le  to  them. 

Lom  of  consoma-  XXVI.  fThe  loan  of  goods  which  cannot  be  used 
ble  goods.  without  being  consumed,  such  as  grain,  wine,  fcc,  and 

•  QtOL  Lib.  n.  Cap.  xn.  ^XIX.  iTM,  ^XX,  XXI. 
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more  especially  money,  is  a  contract  of  mutual  benefit,  and  plainly  be- 
longs to  that  sort  of  contracts,  in  which  things  are  given  for  things  to 
be  given  again.     The  Latin  expression  for  lending  things  of  this  sort, 

Smuluo  dare)  imports  a  mutual  giving.  In  this  respect  it  differs  fi'om 
cammodatum)  a  loan  of  such  goods  as  may  be  used  without  being 
consumed:  for  a  loan  of  this  latter  sort  is  a  beneficial  contract  only  on 
one  side;  the  use  of  the  things  is  given  by  one  party,  and  nothing  is 
given  for  it  in  return  by  the  other  party. 

It  is  to  be  observed  farther,  that  in  such  things  as  cannot  be  used 
without  being  consumed,  the  use  cannot  possibly  be  separated  from 
the  property,  as  it  may  be  in  other  things.  One  man  may  either  by 
bee  grant,  as  in  a  loan,  or  by  purchase,  as  in  letting  and  renting,  have 
the  use  of  houses,  or  lands,  or  cattle,  or  books,  &c.,  whilst  another 
man  has  the  property  in  them,  or  the  sole  right  to  dispose  of  the  things 
themselves.  But  no  use  can  be  made  of  grain,  or  wine,  or  money, 
without  disposing  of  them:  the  grain  must  be  sold,  or  must  be  spent 
in  the  tetmily,  or  must  be  sown  upon  the  land;  the  wine  must  be  con- 
sumed in  some  such  manner;  the  money  must  be  laid  out  in  purchasing 
necessaries,  or  in  some  way  of  commerce.  But  whoever  has  a  right 
thus  to  dispose  of  the  things  themselves  must  have  property  in  them. 
There  is,  therefore,  in  things  of  this  sort  no  right  of  usufruct  separa- 
ble fi'om  property:  but  when  a  man  lends  them,  he  makes  over  the 
property  in  them  to  the  borrower;  since  he,  who  grants  the  use,  must 
grant  the  property  at  the  same  time,  if  there  is  no  use  separable  from 
property. 

This  might  occasion  an  inquiry,  in  what  respect  a  gift  differs  from  a 
loan,  where  the  things  given  or  lent  are  such  as  will  be  consumed  in 
using;  since  he  who  lends  them,  grants  the  property  of  them  to  the 
borrower;  and  he  who  gives  them  seems  to  grant  no  more.  The  dif- 
ference between  them  is,  that  a  gift  is  a  grant  of  property,  Mrithout 
any  condition  of  making  a  return:  but  a  loan  is  a  grant  of  property 
under  a  condition  that  either  upon  demand  or  at  a  certain  time  limited, 
the  property  in  an  equivalent  shall  be  returned. 

XX  vn.  •We  may  here  inquire  whether  it  is  unlaw-  interestformoney 
Ad  to  take  interest,  or  any  valuable  consideration,  for  upon  what  prinl 
die  loan  of  such  goods  as  are  consumed  in  their  use,  ciples  to  be  de- 
fjnore  particularly  for  the  loan  of  money.  I  would  not  ^®n^<^ 
call  the  valuable  consideration,  which  is  taken  for  the  loan  of  money, 
by  the  name  of  usury:  because  this  word  has  by  common  custom  been 
Blade  to  signify  such  an  exorbitant  consideration  as  is  oppriessive  and 
uijnst.  I,  therefore,  choose  to  call  it  by  the  name  of  interest,  which 
is  a  word  of  a  milder  signification,  and  has  not  by  custom  been  made 
odious. 

Grotius  has  mentioned  three  arguments,  which  are  sometimes  used 
to  show  that  interest  is  unlawful,  or  that  it  is  contrary  to  the  nature  of 
the  contract  between  the  lender  and  the  borrower,  for  the  former  to 
take  any  consideration  upon  account  of  money  lent,  beyond  the  pay- 
ment of  the  principal  monev  itself.  First,  it  is  urged,  that  the  nature 
of  a  loan,  since  it  is  a  beneficial  act,  will  not  allow  us  to  take  interest 
or  any  valuable  consideration  for  what  we  lend. — We  might,  indeed, 

*  Grothu,  Lib.  n.  Cap.  xn.  §  XX,  XXL 

17 


130  INSTITUTES  OF  B.  L 

question  here,  whether  a  loan  of  such  goods  as  are  consumed  in  Adr 
use,  is  a  beneficial  contract  or  not:  but  to  pass  this  over,  we  may  ob- 
serve, that  the  argument  here  urged  against  taking  interest  for  money 
lent,  if  it  proved  any  thine  at  all,  would  prove  too  much.  The  loan  of 
such  goods  as  may  be  used  without  being  consumed,  is  a  beneficial  act; 
and  if  we  will  conclude,  from  the  nature  of  a  loan,  that  to  tske  any 
consideration  for  the  use  of  money  is  unlawful,  we  must,  for  the  same 
reason,  conclude  it  to  be  unlawful  to  take  any  rent  for  the  use  of  houses 
or  of  land.  In  the  meantime,  however,  it  must  be  allowed,  that  when 
we  take  rent,  the  contract  is  changed  fi*om  one  of  simple  to  one  of  ma* 
tual  benefit;  it  is  then  no  longer  a  loan,  it  becomes  letting  and  renting. 
But  though  it  is  thus  changed  fi*om  a  gratuituous  contract  to  one  of 
mutual  benefit;  it  does  not  follow  that  it  is  changed  likewise  from  a 
lawful  to  an  unlawful  one:  the  latter  contract,  when  it  is  made  upon 
fidr  and  equal  terms,  is  in  its  own  nature  as  lawful  as  the  former. — ^It 
may  be  urged,  in  support  of  this  argument,  that  letting  and  renting, 
where  the  owner  has  made  his  bargain  accordingly,  is  indeed  a  lawfiil 
contract,  and  ihat  he,  who  has  made  such  a  bargain,  may  lawfully  re- 
quire the  payment  of  rent:  but  that  the  loan  of  books  or  cattle,  or 
houses,  or  land,  is  in  itself  a  contract  of  simple  benefit;  and  that  he, 
who  fi*om  the  first,  instead  of  letting,  has  lent  any  goods  of  this  sort,  has 
no  just  claim  to  rent,  or  to  any  valuable  consideration  for  the  use  of 
such  goods.  He  may,  if  he  pleases,  lawfully  make  such  a  contract  at 
first  as  will  entitle  him  to  rent:  but  if  he  has  originally  lent  his  goods, 
he  cannot  afterwards  lawfully  demand  any  rent;  because  he  cannot 
make  such  a  demand  consistently  with  his  own  agreement.  Now  this, 
it  may  be  said,  is  the  case  of  money;  we  lend  it  whenever  we  grant  the 
use  of  it  to  another;  the  contract  is,  therefore,  a  loan  from  the  begin- 
ning; and  consequently  we  cannot,  consistently  with  the  nature  of  our 
first  bargain,  require  any  interest  or  valuable  consideration  afterwards. 
But  this  conclusion  has  nothing  to  support  it  besides  the  scantiness 
of  language:  whatever  our  bargain  is  in  thus  granting  the  use  of  money 
to  another,  we  always  indeed  call  it  lending;  because  we  have  no  other 
word  to  express  it  by.  To  make  the  conclusion  a  just  one,  they,  who 
urge  the  argument,  should  show,  that  in  lending  money,  it  is  unlawful 
from  the  beginning  to  agree  with  him  to  whom  we  lend  it,  that  he 
shall  give  us  a  valuable  consideration  for  the  use  of  it  • 

A  second  argument  to  prove  the  unlawfulness  of  taking  any  inter- 
est  or  increase  for  money  lent,  is,  that  money  is  barren  in  its  own  nt- 
ture;  that  no  profit  arises  from  it  without  ihe  labour  and  industry  of 
him  who  uses  it;  and,  consequently,  that  this  profit  being  due  to  the 
labour,  is  the  property  of  the  borrower,  as  his  labour  has  produced  it; 
and  the  lender,  who  has  had  no  share  in  the  labour,  can  have  no  claim 
upon  the  profits  arising  from  it. — ^This  argument  again  would  prove 
too  much,  if  it  had  any  weight  at  all.  Houses  or  arable  land  are  pro- 
fitless in  themselves:  the  advantages  arising  from  them  are  produced  by 
the  labour  and  industry  of  the  occupier.  And  yet  it  is  not  deemed  un- 
just ttiat  the  landlord,  notwithstanding  he  bears  no  part  in  the  labour, 
should  receive  rent  fi-om  the  tenant  The  &ct  is,  that  as  in  the  use 
of  houses  or  land,  so  in  the  use  of  money,  the  profit  is  due  partly 
to  the  thing,  and  partly  to  the  labour:  because  as  the  thing  would  have 
produced  no  profit  wiUiout  labour,  so  there  could  have  been  no  labour, 
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and,  therefore,  no  profit  of  labour  without  the  thing.  The  consequence 
of  this  is,  that  the  person  who  labours,  and  the  proprietor  of  the  thing, 
have  each  of  them  a  claim  upon  the  profits,  which  arise  fi*om  the  use 
of  it 

This  answer  will  open  the  way  to  the  third  argument  against  taking 
interest  for  the  use  of  money,  and  will  show  it  in  its  full  strength.  I 
might  urge,  when  you  lend  me  a  certain  sum  of  money,  that  by  grant- 
ing me  the  use  of  it,  you  grant  me  at  the  same  time  the  property  of  it; 
since  the  use  of  money  and  the  property  of  it  are  inseparable.  If, 
therefore,  you  demand  any  increase  when  I  pay  you  the  principal,  you 
demand  m<H*e  than  is  due  to  you:  what  I  received  was  the  property  of 
such  a  sum  of  money;  I  pay  you  the  same  sum  of  money;  and,  conse- 
quently, having  paid  you  as  much  I  received,  I  have  paid  all  that  you 
can  fairly  demand.  You  demand  something  more  than  the  principal,  in 
consideration  of  the  use;  but  I  reply,  that  the  use  and  property  are  in- 
separable: if,  therefore,  your  property  is  returned,  what  rieht  have  you 
to  any  thing  more?  especially  if  you  consider  that  the  pront  of  it  being 
partly  due  to  the  thing  and  pardy  to  the  labour  of  the  user,  must  be 
due  wholly  to  me;  since  you  made  me  the  proprietor  by  lending  me  the 
money,  and  I  was  confessedly  the  user  or  occupier. — This  argument 
would  indeed  be  unanswerable;  if  you  had  not  originally  bargained  for 
interest  or  increase:  for  since,  by  lending  me  the  money,  all  you  do  is 
to  make  over  the  property  of  it  to  me  for  a  certain  time,  I  cannot  see 
that  this  act  considered  by  itself  can  entitle  you  to  any  thing  more  than 
your  own  property  again,  when  that  time  is  expired.  Though  the  pro- 
perty of  the  money  was  mine  only  for  a  time,  yet  it  was  as  much  mine 
during  that  time,  as  if  it  had  been  mine  for  ever.  If,  therefore,  you 
would  seeure  your  just  claim  to  interest,  you  must  take  the  matter 
higher;  you  must,  from  the  beginning,  make  your  bargain  accordingly, 
and  must  show  that  a  bargain  originally  made,  to  receive  more  man 
your  principal  in  payment,  is  consistent  with  justice.  It  will  appear 
that  such  a  bargain  would  be  a  just  one,  provided  you  can  show  that 
you  parted  with  any  valuable  consideration  besides  the  principal 
money,  in  making  over  the  property  of  it  to  me  for  any  certain  time: 
and  this  you  may  easily  show;  because  in  parting  with  the  princijpal 
m<mey,  you  parted  with  all  the  gain  which  you  might  have  made  of  it 
during  the  time  of  its  being  in  my  hands,  if,  instead  of  lending  it  to 
me,  you  had  employed  it  yourself  in  trade  or  in  husbandry. 

This  then  is  tne  foundation  of  your  claim  upon  me  to  receive  inter- 
est for  the  money  lent  me;  or  rather  the  foundation  upon  which  you 
ire  to  justify  making  a  barsain,  from  the  beginning,  to  receive  it.  You 
claim  such  interest  m  consideration  of  the  gain  which  you  might  have 
made  by  using  your  money  yourself.  Indeed  your  interest  cannot 
birly  be  equal  to  the  highest  gain  which  you  could  have  made:  you 
must  allow  something  for  the  uncertainty  of  this  gain;  it  might,  by  ac- 
cident, have  been  less  than  you  hoped  for:  and  you  must  allow  some- 
thing for  die  trouble  which  you  must  have  been  at  in  making  such  ad- 
vantage. When,  from  the  usual  gain  which  is  to  be  made  of  such  a 
sum  of  money,  in  trade  or  in  husbandry,  you  have  deducted  a  fair  al- 
lowance for  the  uncertainty  of  your  expectations,  and  a  fair  allowance 
likewise  for  the  price  of  your  labour;  the  remainder  of  the  clear  pro- 
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fits  arising  from  the  use  of  your  money  may  be  considered  as  due  to 
you  beyond  your  principal. 

Something  more  than  this  may  indeed  be  fairly  claimed,  where  you 
run  any  hazard  of  losing  your  principal  by  my  becoming  unable  to  repay 
it;  you  may  in  these  circumstances  justly  expect  to  be  paid  for  such 
hazard.  And  upon  this  account  it  is,  that  you  may  fairly  expect  higher 
interest  where  your  security  is  bad,  than  where  it  is  good. 

There  is  indeed  one  case  in  which  interest  may  be  demanded  for 
money  lent,  though  it  was  no  condition  of  the  original  loan;  and  that 
is,  when  the  money  is  not  repaid  at  the  time  fixed  for  payment.  At 
that  time  the  borrower's  property  in  the  money  ceases,  and  the  lender 
may  demand  to  be  satisfied  for  whatever  damage  he  sustains  by  not 
haying  his  property  restored  to  his  possession  at  the  time  that  it  ought 
to  be. 

Usuiy  why  forbid-  XXVIII.  The  authority  of  the  law  of  Moses  seems  to 
den  by  the  MoBaic  weigh  the  most  of  any  thing  with  those  who  maintain  that 
^^-  interest  is  unlawful.    Grotius  urges  upon  this  head,  that 

the  matter  of  the  law  which  forbids  usury,  though  it  may  not  be  neces- 
sary, is  certainly  commendable;  and  that,  in  this  view,  the  law  is  binding 
upon  christians,  who  are  obliged  by  the  gospel  not  only  to  observe  the 
rules  of  strict  justice,  but  to  comply  likewise  with  all  the  most  perfect  and 
exalted  rules  of  moral  duty.  An  Israelite,  says  he,  was  allowed  indeed  to 
take  increase  of  a  stranger,  but  was  forbidden  to  take  it  of  his  neighbours 
or  brethren.  Now  the  gospel,  as  he  goes  on,  has  taught  us  to  look  upon 
all  mankind  as  our  neighbours  or  brethren.  From  whence  he  concludes, 
that  whatever  moral  duty  one  Israelite  owed  to  another;  the  same  duty 
is  owing  from  a  christian  to  all  mankind:  so  that  no  christian,  consistently 
with  his  religion,  can  take  interest  or  increase  of  any  man  for  money  lent 

Before  I  examine  this  argument,  it  may  not  be  amiss  to  inform  the 
English  reader,  that  a  passage  in  the  book  of  Leviticus,  relating  to 
usury,  is  wrongly  translated  in  our  bibles.  *The  passage  is  this — And 
if  thy  brother  be  waxed  poor,  and  fallen  in  decay  with  thee,  then  thou 
shalt  relieve  him,  yea^  though  he  &«  a  stranger  or  a  sojourner,  that  he  may 
live  with  thee:  take  thou  no  usury  of  him  or  increase;  but  fear  thy 
God,  that  thy  brother  may  live  with  thee:  thou  shalt  not  give  him  thy 
money  upon  usury,  nor  lend  him  thy  victuals  for  increase.  This  pas- 
sage at  first  sight  implies,  that  the  Israelites  might  not  take  increase  of 
a  stranger  or  sojourner;  if  he  was  grown  poor  or  fallen  to  decay 
amongst  them:  they  are  commanded  to  relieve  their  brother  who  was 
in  such  distress;  not  only  if  he  was  an  Israelite,  but  though  he  was  a 
stranger  or  a  sojourner,  they  were  to  take  no  usury  or  increase  of  him. 
But  it  is  to  be  observed,  that  the  wol*ds,  yea,  though  he  be,  are  not  in 
the  original:  and  if  we  render  the  original  literally  it  will  be — ^Thou 
shalt  relieve  him,  a  stranger  or  a  sojourner,  that  he  may  live  with  thee. 
There  is  something  wanting  io  make  the  sense  full;  and  instead  of  sup- 
plying it  with  the  words  yea,  though  he  &e,  it  should  have  been  thus 
supplied — If  thy  brother  is  waxen  poor,  and  fallen  to  decay  with  thee, 
then  thou  shalt  help  him,  a  stranger  and  a  sojourner  shaU  hdp  Atm,  that 
he  may  live  with  thee.  In  the  common  translation  it  is  plain,  that  a 
stranger  or  a  sojourner  must  be  called  the  brother  of  an  Israelite;  which 

•  Lcvit  XXXV.  35,  &c 
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is  90  unusual  in  the  other  parts  of  the  law  of  Moses,  that  this  alone 
would  be  a  sufBcient  reason  for  concluding,  that  our  translators  have 
missed  the  sense  of  this  passage.  The  intent  of  the  law  in  this  place 
seems  to  be,  that  all  persons  who  lived  under  its  jurisdiction,  whether 
they  were  Israelites  or  sojourners,  should  help  a  poor  Israelite.  This 
preeept  is,  in  this  respect,  like  the  fourth  precept  of  the  decalogue;  it 
extends  to  all  who  dwelled  in  the  land.  And  we  maj  find  a  farther 
reason  for  preferring  this  sense  to  the  sense  which  is  expressed  in  our 
translation,  if  we  compare  this  passage  with  another  that  we  meet  with 
in  the  book  of  Deuteronomy.  *The  law  says  there, — Thou  shalt  not 
lend  upon  usury  to  thy  brother,  usury  of  money,  usury  of  victuals, 
usury  of  any  thing,  that  is  lent  upon  usury:  unto  a  stranger  thou 
mayest  lend  upon  usury,  but  unto  thy  brother  thou  shalt  not  lend  upon 
usury.  Here  is  a  plain  difference  made  between  those  who  are  called 
brediren,  and  those  who  are  called  strangers.  Nay,  we  find,  that  the 
Israelites  were  allowed  to  lend  upon  usury  to  strangers,  though  they 
were  forbidden  to  lend  upon  usury  to  one  another.  And  since,  ac* 
cording  to  the  common  translation  of  the  passage  cited  from  Leviticus, 
they  were  alike  forbidden  to  lend  upon  usury  either  to  their  brethren 
or  to  straneers,  it  is  evident  that  our  translators  must  have  mistaken 
the  sense  of  that  passage;  because  the  same  law  cannot  expressly  allow 
in  one  place  what  it  expressly  forbids  in  another. 

If  then  it  appears  that  the  Israelites  were  forbidden  to  lend  upon 
usury  to  one  another  only,  and  were,  without  exception,  allowed  to 
take  usury  of  strangers;  the  consequence  will  be,  that  there  can  be 
nothing  morally  wrong  in  the  practice  itself:  if  there  had,  they  would 
have  been  forbidden  it  in  respect  of  foreigners,  as  well  as  in  respect  of 
one  another:  since  what  is  wrong  in  itself,  is  as  much  so,  when  prac- 
tised towards  one  set  of  men,  as  when  practised  towards  another  set. 
But  if  this  jH-actice  was  not  forbidden  to  the  Israelites  upon  account  of 
any  viciousness  in  it,  then,  notwithstanding  the  perfect  morality  which 
christians  are  obliged  to,  we  cannot  conclude  fi*om  this  precept  in  the 
Mosaic  law,  that  it  is  unlawful  for  christians  to  take  interest  for  money 
lent 

In  fact  this  precept  seems,  fi*om  the  distinction  made  between  Israel- 
ites and  strangers,  to  be  of  a  political  rather  than  of  a  moral  nature:  and 
no  part  of  the  merely  political  law  of  Moses  is  binding  upon  christians. 
Hie  circumstances  of  the  Hebrew  nation,  and  the  Mosaic  constitution 
of  government,  will  show  us  upon  what  policy  this  law  was  founded. 
Hiey  were  not  originally  a  trading  nation,  and  consequently  could 
make  but  little  advantage  by  the  use  of  money.  And  besides,  by  the 
Ibsaic  constitution,  the  land  was  equally  divided  between  the  several 
members  of  the  community;  and  lest  this  equality  should  in  process  of 
time  be  broken  in  upon,  no  person  was  allowed  to  purchase  land  in 
peraetuity;  whatever  was  bought,  was  to  return  again  at  the  year  of 
jubuee  to  the  former  owners.  With  the  same  view  likewise,  that  the 
inheritance  of  one  &mily  or  tribe  might  not  pass  into  another,  and  the 
original  equality  of  land  be  destroyed  by  accumulation,  heiresses  were 
commanded  to  marry  within  their  own  family  or  tribe.  Since  then,  we 
may  collect  from  these  institutions,  that  the  legislator  intended  to  pre- 

*Deut  XXm.  19,30. 
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serve  an  equality,  and  to  prevent  any  one  person  or  family  from  grovr- 
ing  too  rich;  a  plain  reason  appears  why  usury,  especially  in  a  nation 
without  trade,  should  be  prohibited.  If  it  had  been  allowed  of,  those 
who  paid  it  must  have  been  impoverished;  and  those  who  received  it, 
though  they  were  in  some  measure  prevented  from  realizing  their  for- 
tunes by  purchases  of  lands  in  perpetuity,  would  yet  have  grown  more 
rich  in  proportion  to  their  neighbours,  than  the  law  designed  they 
should  be. 

Qaestion  relatii^  XXIX.  There  is  another  question  which  may  arise 
to  a  loan.  concerning  a  loan.    If  the  value  of  money  should  alter 

between  the  time  of  borrowing  and  the  time  of  paying,  it  may  be 
asked,  whether  the  payment  is  to  be  made  according  to  the  value  of  the 
money  at  the  time  of  borrowing,  or  according  to  its  value  at  the  time 
of  paying. 

Before  we  can  answer  this  question,  it  must  be  made  a  little  more 
determinate  than  it  is  in  this  manner  of  stating  it.  Let  us  state  the 
question  thus:^ — Suppose  I  have  lent  a  certain  number  of  pieces  of  any 
particular  denomination,  and  before  the  time  of  payment,  those  pieces 
change  in  iheir  price,  or  in  their  relative  value,  when  compared  iivith 
pieces  of  some  other  denomination;  as  suppose,  for  instance,  that  I  lend 
a  hundred  guineas,  which,  at  the  time  of  lending  them,  are  each  of 
ihem  worth  twenty-two  shillings;  but  that,  before  the  time  of  payment, 
guineas  are  each  of  them  worth  no  more  than  twenty-one  shillings; 
would  it  be  a  sufficient  payment  if  the  borrower  was  to  return  me 
same  number  of  pieces  of  the  same  denomination,  that  is,  to  return  me 
a  hundred  guineas  again. 

Here  it  would  be  necessary  to  know  whether  the  intrinsic  or  the  ex- 
trinsic value  of  the  pieces  in  question  had  been  changed,  so  as  to  make 
this  alteration  in  the  price  of  them^  Certainly  if  their  price  had  been 
altered  by  a  change  in  their  intrinsic  value,  there  would  be  no  reason 
to  think  it  a  sufficient  payment. 

The  intrinsic  value  of  guineas,  or  of  any  other  pieces  of  money,  can 
be  made  less  only  by  makins  them  of  baser  metal,  or  by  putting  a  leas 
quantity  of  pure  metal  into  mem.  Suppose,  then,  that  I  lend  a  man  a 
hundred  eumeas  of  a  purer  sort  of  metal;  it  seems  to  be  self-evident 
Chat,  if  before  the  time  of  payment  the  guineas  have  been  lowered  in 
their  intrinsic  value,  by  making  them  of  baser  metal,  he  does  not  pay 
me  what  he  borrowed  by  returning  a  hundred  guineas  made  of  this 
baser  metal.  I  lend  a  man  a  hundred  pieces  of  gold,  which  are  called 
guineas:  no  one  could  think  that  he  would  make  a  full  payment  by 
returning  an  equal  number  of  pieces  of  brass  of  the  same  shape  and 
stamp.  And  it  would  be  as  plainly  no  full  payment,  if  the  pieces  re- 
turned were  a  mixed  metal  of  half  gold  and  half  brass:  for  what  I  lent 
was  all  gold,  and  what  I  receive  is  but  half  gold.  You  might  say,  in- 
deed, that  these  are  counters  and  not  guineas.  But  this  is  not  the  true 
reason  why  I  am  not  fully  paid.  It  is  not  the  denomination  which 
gives  the  value  to  money,  but  its  weight  and  fineness.  The  payment  is 
short,  not  because  what  I  lent  were  called  guineas,  and  what  I  receive 
are  called  counters;  but  because  the  weight  and  fineness  of  what  I  re- 
ceive is  not  the  same  with  the  weight  and  fineness  of  what  I  lent. 

The  second  way  of  debasing  the  coin,  is  by  making  a  greater  number 
of  pieces  of  the  same  denomination  out  of  the  same  weight  of  pure 
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metal.  Thus,  if  a  pound  of  gold  makes  forty  guineas,  and  I  lend  forty 
such  guineas;  it  would  be  a  short  payment,  if  I  was  to  receive  only 
forty  gmneas  of  such  a  size,  that  threescore  of  them  would  weigh  no 
more  than  a  pound.  In  this  rate  of  payment,  the  number,  and  the  de- 
nomination, and  the  fineness  both  of  the  pieces  that  I  lend,  and  of  the 
pieces  that  I  receive,  would  be  the  same;  and  yet  I  should  receive  but 
two-thirds  of  my  debt:  because  the  weight  of  these  forty  guineas  is 
only  two-thirds  of  the  weight  of  what  I  lent. 

In  reckoning  money  we  are  apt,  where  the  den<Hnination  and  num- 
ber is  the  same,  to  consider  the  value  as  ihe  same  too;  without  consi- 
dering that  the  way  of  estimating  the  quantity  of  money  by  the  num- 
ber of  pieces  is  quite  accidental.  This  way  of  reckoning  proceeds 
upon  a  supposition,  that  all  pieces  of  a  certain  denomination,  with  such 
a  certain  stamp  upon  them,  have  a  certain  degree  of  fineness  and  a  cer- 
tain weight.  Upon  this  supposition,  counting  the  number  of  pieces, 
comes  to  the  same  in  the  end  as  weighing  them.  But  whenever  this 
supposition  has  been  taken  away  by  keeping  the  denomination  or  stamp 
and  changing  the  fineness  or  the  weight  of  the  pieces;  those  who  are 
not  forced  to  do  otherwise  by  positive  laws,  will  take  the  money  by 
tale  no  longer;  but  will  adjust  its  fineness,  and  estimate  its  weight,  in 
order  to  determine  the  quantity  of  pure  metal  that  they  receive. 

Where  the  intrinsic  value  of  the  pieces  is  the  same,  their  extrinsic 
value  in  comparison  of  any  other  pieces,  as  of  shillings,  for  instance, 
may  be  altered,  either^  first,  by  debasing  the  metal  out  of  which  those 
shillings  are  made;  or  secondly,  by  lessening  their  weight  without  de- 
basing the  metal;  or  thirdly,  by  the  accidental  variations  in  the  quan- 
tity of  silver  and  gold  that  are  current.  But  naturally  these  altera- 
tions in  the  extrinsic  value  of  gold,  or  of  guineas  made  of  gold,  are  of 
no  account:  because,  naturally,  gold  is  lent  as  gold,  without  any  refer- 
ence to  silver.  It  is  only  civil  institution  which  has  given  it  this  refer- 
ence, by  considering  all  the  current  coin  of  a  nation  as  if  it  was  of  the 
same  species;  by  considering,  for  instance,  shillings  as  parts  of  a  gui- 
nea, and  halfpence  as  parts  of  a  shilling,  without  regarding  the  dif- 
ference of  the  metal  that  these  several  coins  are  made  of.  But  natu- 
rally, if  I  lend  a  hundred  guineas,  each  of  which,  in  reference  to  sil- 
ver, is  then  worth  twenty-two  shillings,  and  am  to  be  paid  again  when, 
in  Ake  same  reference,  each  is  worth  no  more  than  twenty-one  shillings; 
I  shall  be  fully  paid  if  a  hundred  guineas  are  returned  me.  The  gold 
that  passes  between  me  and  the  borrower  is  to  be  estimated  only  by  its 
weight  and  fineness,  and  not  by  its  value  in  comparison  with  silver,  any 
more  than  by  its  value  in  comparison  with  any  thing  else.  It  would  be 
readily  seen  to  be  a  very  strange  question,  supposing  I  was  to  lend  a  gui- 
nea when  it  would  buy  five  bushels  of  wheat,  and  was  to  be  paid  again 
when  it  would  only  buy  four,  whether  a  guinea  would  be  full  payment' 
And  it  is  in  the  nature  of  the  thing  as  strange  a  question,  supposing  I 
lend  a  guinea,  when  it  would  buy  me  twenty-two  pieces  of  silver,  and 
am  to  be  paid  again  when  it  would  only  buy  twenty-one  such  pieces, 
whether  this  is  full  payment'  What  has  made  us  see  the  strangeness 
of  the  former  question  more  readily  than  of  the  latter  is,  that  guineas 
and  wheat  are  considered  by  us  as  different  species  of  things;  so  that 
in  estimating  the  value  of  the  one  we  do  it  without  any  necessary  or 
customary  reference  to  the  other.     But  guineas  and  shillings  in  a  na- 
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lion  where  both  of  them  are  current  coin,  are  looked  upon  as  things 
of  the  same  species,  and  as  differing  only  as  a  part  differs  from  the  whole: 
bj  which  means  we  are  led  to  estimate  the  value  of  the  one  by  the  pro- 
portion which  it  bears  to  the  value  of  the  other.  Suppose  I  lend  two 
pounds  and  a  half  of  gold  in  bullion,  which  compared  with  silver  is  at 
that  time  worth  two  thousand  two  hundred  shillings:  it  would,  I  ima- 
gine, be  thought  full  payment,  if  I  received  two  pounds  and  a  half  of 
bullion  again;  thoueh,  perhaps,  at  the  time  of  payment,  it  might  be 
worth  no  more  in  silver  than  two  thousand  one  hundred  shillings.  For 
the  natural  rule  is,  that  in  such  things  as  are  estimated  by  number, 
weight  or  measure,  it  is  a  full  payment,  if  we  return  the  same  species 
in  equal  number,  weight  or  measure.  The  coining  these  two  pounds 
and  a  half  of  bullion  into  a  hundred  guineas  before  I  lend  it,  would 
make  no  real  difference  in  the  two  cases:  for  all  that  is  done  by  coin- 
ing is  to  denote  by  a  certain  stamp  upon  each  piece  into  which  the  bul- 
lion is  divided,  what  is  the  weight  of  that  piece.  Coining  the  bullion 
might  indeed  make  such  an  imaginary  difference  as  has  occasioned  all 
the  difficulty  in  this  question:  the  bullion  being  then  changed  into  gold 
coin,  we  might  by  that  means  be  led  to  consider  it  as  of  the  same  spe- 
cies with  silver  coin,  and  to  judge  of  its  value,  not  by  its  weight,  but 
by  its  relative  value  in  comparison  with  silver  coin. 

This  reference  of  gold  coin  to  silver  coin  in  determining  its  value,  as 
if  they  were  of  the  same  species,  and  differed  from  one  another  only  as 
greater  and  less,  is  kept  up  in  civil  reckonings  by  referring  both  of 
them  alike  to  some  common  and  settled  denomination:  which  denomi- 
nation is  so  far  imaginary,  that  it  is  quite  accidental  whether  there  are 
any  pieces  coined  which  answer  to  the  several  terms  of  such  denomi- 
nation or  not.  Thus,  in  England,  our  civil  way  of  numeration  is  by 
pounds,  shillings  and  pence.  All  our  coin,  in  reckoning  money,  whe- 
ther it  is  gold,  or  silver,  or  copper,  is  referred  to  this  standing  denomi- 
nation; which  is  in  itself  only  an  imaginary  one.  There  are,  indeed, 
such  pieces  as  shillings,  which  answer  to  one  term  in  this  common  de- 
nomination: but  it  is  quite  accidental  that  there  are  such  pieces:  this 
term  in  the  denomination  was  not  taken  from  the  coin  which  is  called  a 
shilling,  but  was  itself  the  occasion  that  such  pieces  should  be  coined. 
And  it  is  plain  that  this  term  might,  in  reckoning  money,  be  as  readily 
made  use  of  as  it  is  now,  though  there  was  no  such  coin  as  a  shilling; 
since  another  term  in  the  same  denomination,  the  term  of  pounds,  is 
well  understood,  and  easily  applied;  though  ttiere  is  in  fact  no  such 
coin  as  a  pound. 

As  far  as  the  civil  law,  for  the  sake  of  making  all  the  coin  that  is  in 
a  nation  circulate  alike,  requires  it  in  all  loans  and  all  payments  to  be 
reduced  to  such  a  common  standing  denomination,  the  state  of  the  ques- 
tion now  before  us  would  be  changed,  and  the  determination  upon  it 
must  be  changed  accordingly.  If  I  lend  a  man  a  hundred  guineas 
when  the  value  of  each  guinea  is  one  pound  two  shillings;  me  sum 
that  I  lend  is  not  to  be  called  a  hundred  guineas,  for  guinea  is  no  term 
in  the  national  way  of  reckoning;  it  must  be  called  one  hundred  and 
ten  pounds.  Here,  if  it  be  asked  whether  a  hundred  guineas,  when 
each  is  reduced  to  the  value  of  one  pound  one  shilling,  would  pay  me, 
the  answer  will  be  clear;  if  we  consider  what  sum,  according  to  the 
national  way  of  reckoning  money,  a  hundred  such  guineas  would  make. 
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Thej  would  make  no  more  than  one  hundred  and  five  pounds.  And 
we  cannot  well  imagine  that  one  hundred  and  five  pounds  paid  will  be 
a  full  payment  for  one  hundred  and  ten  pounds  lent. 

We  may  put  thus  question  in  another  instance,  where,  perhaps,  the 
matter  will  appear  clearer.  I  lend  a  hundred  crowns;  and  each  crown, 
at  the  time  of  lending  them,  is  valued  by  the  law  at  five  shillings;  by 
which  I  do  not  mean  that  it  is  worth  five  such  pieces  as  we  call  shil- 
lings, but  that  it  is  considered,  in  reckoning  money,  as  a  fourth  part  of 
a  pound  on  one  hand,  or  as  equal  to  sixty  pence  on  the  other  hand. 
Before  the  time  of  payment,  the  law  reduces  these  pieces  in  their  value, 
and  reckons  each  to  be  worth  no  more  than  four  shillings,  that  is,  to  be 
the  fifth  part  of  a  pound,  or  equal  to  forty-eight  pence.  Would  it  be 
a  full  payment,  if  the  borrower  was  to  return  me  no  more  than  a  hun- 
dred such  pieces?  If  there  is  any  doubt  about  the  true  answer  to  this 
question,  instead  of  calling  them  crowns,  call  them  five  shilling  pieces 
when  they  are  lent,  and  four  shilling  pieces  when  they  are  paid:  and 
then,  I  suppose,  it  will  be  plain,  that  four  hundred  shillings  paid  is  not 
an  equivalent  for  five  hundred  shillings  lent. 

Now,  if  this  be  the  case,  when  the  pieces  are  called  by  such  names 
as  express  their  value  in  the  national  way  of  reckoning;  it  must  be  the 
same,  when  we  are  to  count  our  money  in  that  way,  though  the  same 
pieces  should  have  some  other  technical  name.  Thus,  if,  in  like  manner, 
mstead  of  calling  the  pieces  guineas,  we  call  them  one  pound  two  shil- 
ling pieces  when  they  are  lent,  and  one  pound  one  billing  pieces 
when  they  are  paid;  it  is  evident,  that  a  hundred  of  the  latter  is  not  a 
full  payment  for  a  hundred,  of  the  former. 

Upon  the  whole,  where  gold  coin  is  estimated  by  its  intrinsic  value, 
no  change  is  made  in  the  value  of  it,  but  by  a  change  in  its  weight  and 
fineness:  and,  consequently,  whatever  quantity  we  borrow,  a  full  pay- 
ment 18  made,  where  the  same  quantity  in  weidit  and  fineness  is  re- 
tamed.  But  where,  in  estimating  it,  we  refer  it  to  any  extrinsic 
standard,  the  value  of  it  is  changed, l)y  a  change  in  comparison  with 
this  standard,  though  its  weight  and  fineness  should  continue  the  same: 
and,  ccmseauently,  when  we  borrow  any  sum  of  it  computed  by  this 
standard,  the  payment  will  not  be  a  full  one,  unless  the  sum.  re- 
tomed,  when  computed  by  the  same  standard,  is  equal  to  the  sum 
borrowed. 

XXX.  *A  contract  of  insurance  is  void,  if  it  is  Nature  of  insor- 
made  either  when  the  goods  insured  are  perished,  and  «nce. 
the  owner  knows  it;  or  when  they  are  out  of  all  danger  or  hazard,  and 
die  insurer  knows  it.  There  can  be  no  contract  of  any  particular  sort, 
where  there  is  no  matter  of  such  contract:  and  the  matter  of  insurance 
is  a  possible  but  uncertain  loss,  against  which  the  insurer  undertakes 
to  indemnify  the  owner:  he  engages  therefore  for  nothing,  unless  there 
may  be  a  loss,  and  unless  that  loss  is  uncertain.  But  if  the  ship,  for 
instance,  which  the  owner  insures,  is  lost  at  the  time  of  insurance,  and 
he  knows  it,  there  is  nd  uncertainty  in  the  loss,  because  it  has  been 
suflfered  already:  or  if  the  ship  is  safely  arrived  in  port,  and  the  in- 
surer knows  it,  there  is  no  loss  possible.  Indeed  such  a  contract 
would  be  void  upon  account  of  the  inequality  of  it  .  The  insurer  en- 
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gages  his  work,  in  consideration  of  such  a  price  as  his  labour  would 
be  worth,  if  he  could  preserve  the  goods  in  the  hazard  which  tbej 
run:  but  if  the  goods  are  actually  perished  already,  he  engages  for  a 
less  consideration  than  his  labour  would  be  worth;  because,  in  these 
circumstances,  his  labour  would  be  worth  the  whole  of  these  goods:  if, 
therefore,  he  insures  for  less  than  the  whole  value  of  the  goods,  he  has 
not  his  equivalent.  On  the  other  hand,  if  the  goods  are  safely  arrived 
in  port,  and  the  insurer  knows  this,  but  the  owner  does  not  know  it; 
the  owner,  if  he  promises  any  thing  at  all,  promises  more  than  the  in- 
surer's labour  would  be  worth  to  preserve  his  goods  in  such  circum- 
stances: and,  consequently,  the  owner  does  not  receive  an  equivalent 
for  the  price  that  be  gives. 

The  work  or  labour  of  the  insurer,  which  I  have  been  speaking  of^ 
is  only  a  supposed  work  or  labour:  for  in  most  contracts  of  insurance 
he  does  not  labour,  nor  ever  intends  it.  But  the  form  of  the  contract 
seems  to  suppose  that  he  does — What  will  you  give  me  to  insure  your 
house  from  fire?  that  is,  what  will  you  give  me  to  make  you  sure  that 
your  house  shall  not  be  burnt^  The  making  you  sure  that  such  an 
accident  shall  not  happen,  implies,  that  I  will  take  care  to  prevent  it, 
and  that,  if  it  is  not  prevented,  you  shall  look  upon  the  loss  as  owing 
to  my  neglect,  and  upon  that  account,  shall  require  me  to  make  it 
good. 

The  necessary  equality  is  preserved  in  this  conti'act,  if  the  owner 
gives  no  more  and  no  less  than  the  insurer's  labour,  considering  the 
hazard  which  the  goods  run,  would  be  worth,  supposing  him  able  to 
preserve  those  goods  from  damages. 

Mixed  contracts.  XXXI.  In  many  instances  we  find  two  or  more  of 

these  simple  contracts,  which  have  been  already  described,  united  into 
one  act.  *Thus,  if  I  knowingly  and  designedly  give  a  man  more  for 
his  goods  than  they  are  worth;  this  is  partly  a  gift,  and  partly  buying 
and  selling.  This  is  one  of  the  instances  made  use  of  by  Grotiua  for 
explaining  mixed  acts:  and,  perhaps,  it  is  more  properly  called  a  mixed 
act  than  a  mixed  contract;  because  that  part  of  it,  which  is  a  gift,  is  no 
contract.  If  I  bargain  with  a  workman  to  make  rings  or  vessels  for 
me  out  of  his  own  metal;  this  is  partly  buying  his  goods,  and  partly 
hii'ing  bis  labour.  Some  writers,  indeed,  consider  this  as  merely  buy- 
ing and  selling;  because,  if  I  had  bought  the  rings  or  vessels  ready 
made,  I  must  have  paid  in  the  purchase  both  for  the  materials  and  for 
the  workmanship.  And,  certainl} ,  the  only  difference  is,  that  in  this 
contract  the  labour  is  valued  particularly,  and  is  considered  separately 
from  the  materials;  whereas,  in  buying  such  rings  or  vessels  ready 
made,  we  usually  purchase  the  thing  in  its  present  state,  without 
making  a  separate  estimation  of  the  materials  and  workmanship.  The 
contract  of  insurance  is  sometimes  mixed  with  a  loan:  as  when  a  per- 
son lends  a  sum  of  money  to  a  merchant  for  a  certain  premium,  upon 
condition,  that,  if  such  merchant's  ship  returns  safe,  he  shall  receive 
his  principal  again,  but  shall  loose  his  principal,  if  the  ship  is  lost 
This  is  called  bottomry.  As  he  lends  *the  principal  money  for  a 
premium,  it  is  a  loan  with  interest;  and  as  his  receiving  such  principal 
again  depends  upon  what  may  happen  to  the  ship,  it  is  insurance. 

» 
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XXXn.  *In  partnerships  of  trade,  goods^  or  money,  Gain  and  loss,  how 
or  labour,  under  which  I  include  skill  or  management,  adjusted  in  part- 
are  by  the  consent  of  their  respective  owners  united  ^^ership. 
into  one  common  stock.  Each  partner  has  in  view  a  benefit  to  be  re- 
ceived, for  a  benefit  which  he  gives.  The  separate  stock  of  any  of 
the  partners  alone  might  be  too  small  to  trade  with,  in  the  manner  pro* 
posed;  qr  the  nature  of  the  undertaking  may  require  not  only  more 
goods  or  more  money  than  any  one  of  them  could  supply,  but  more 
labour  or  more  skill  than  any  one  of  them  is  equal  to.  The  gain  arising 
from  the  common  stock  of  goods  or  money  is  the  price  obtained  for  the 
use  of  those  goods  or  money;  and  the  gain  arising  from  their  joint  la- 
bour, is  the  wages  obtained  for  such  labour. 

If  we  consider  the  gain  in  this  view,  it  is  easy  to  determine  what 
proportion  of  it  each  partner  ought  to  receive.  In  whatever  propor- 
tion the  use  of  one  partner's  goods  is  more  valuable  than  the  use  of  the 
other  partner's  goods,  so  much  more  of  the  gain  belongs  to  the  former^ 
than  to  the  latter.  I  do  not  mean,  that  in  dividing  the  gain,  any  regard 
is  to  be  had  to  the  particular  share  of  it,  which  arose  accidentally  Irom 
the  goods  contributed  by  this  or  that  partner;  but  that  after  the  goods 
are  united  in  a  joint  stock  by  agreement,  each  partner  has  a  claim  to 
the  gain  arising  from  it,  in  proportion  to  what  was  the  probable  value 
of  the  use  of  his  goods,  if  he  had  traded  with  them  separately.  And  as 
the  probable  value  of  the  use  is  in  proportion  to  the  value  of  the  goods 
themselves;  each  partner's  claim  upon  the  gain  will  be  in  the  same  pro- 
portion. In  like  manner,  where  there  is  a  joint  labour,  since  the  pro- 
fits arising  from  it  are  the  wages  of  that  joint  labour,  each  partner  has 
a  claim,  not  to  that  particular  part  of  the  gain  which  his  labour  earned, 
for  then  it  would  be  no  partnership,  but  to  such  a  comparative  share 
out  of  the  common  wages  or  gain,  as  is  proportional  to  the  Value  of  his 
labour,  when  compared  with  the  labour  of  the  other. 

As  the  gain  of  each  partner,  so  likewise  the  loss  of  each  ought  to 
be  proportionable  to  the  value  of  what  he  contributes.  As  much  as  the 
goods  which  one  partner  contributes,  exceed  in  their  value  the  goods 
which  the  other  contributes;  so  much  greater  is  the  claim  of  the  former 
upon  the  joint  stock,  than  the  claim  of  the  latter.  Since,  therefore, 
their  respective  claims  upon  the  whole  stock,  are  in  proportion  to  the 
share  of  that  stock  which  came  originally  from  each  of  them;  their 
claim  upon  each  part  of  the  whole  must  be  in  the  same  proportion. 
And,  consequently,  if  any  part  of  the  stock  is  lost,  each  partner  having 
a  claim  upon  such  part  lost  in  proportion  to  his  original  share,  looses  a 
claim  in  the  same  proportion,  that  is,  the  loss  of  each  is  in  proportion 
to  the  original  share  which  he  contributed  towards  the  common  stock. 

This,  then,  is  the  rule  for  adjusting  the  gain  and  loss  in  partnerships, 
where  na  express  agreement  has  been  made  to  the  contrary.  Each 
partner  is  to  receive  such  a  share  of  the  gain,  or  to  bear  such  a  share 
of  the  loss,  as  has  the  same  proportion  to  what  any  other  of  the  part- 
ners receives  or  bears,  that  the  share  contributed  by  the  former  has  to 
die  share  contributed  by  the  latter.  The  interest  or  claim  of  each 
upon  the  whole  stock  is  in  this  proportion:  and,  consequently,  the  in- 
terest or  claim  of  each  in  the  increase  or  decrease  of  it,  in  any  part  ad- 
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ded  to  it  by  way  of  gain,  or  in  any  part  taken  from  it  by  way  of  loss, 
ought  to  be  in  the  same  proportion. 

Partnership  mixed  XXXIII.  If  the  parties  agree  that  one  of  them  shall 
with  insurance.  have  a  share  in  the  gain,  but  shall  bear  no  share  in  the 
loss;  the  contract  is  a  mixed  one:  it  is  partly  partnership,  and  partly 
insurance.  As  they  are  all  of  them  to  have  a  share  in  the  gain,  it  is 
partnership:  but  he  or  they  who  are  to  bear  all  the  loss,  insure  the 
principal  stock  of  him  who  is  to  bear  none  of  it. 

To  adjust  the  shares  which  each  party,  in  such  a  mixed  contract,  is 
to  receive  in  the  gain,  we  are  to  consider  what  it  is  worth  to  insure  his 
principal,  who  is  not  subject  to  any  loss.  And  when  the  value  of  such 
insurance  is  deducted  from  the  whole  gain,  and  assigned  to  those  who 
were  to  have  borne  all  the  loss,  if  there  had  been  any;  the  remain- 
ing gain  is  to  be  divided  in  proportion  to  each  party's  share  in  the  ca- 
pital stock. 

Contract  of  one  XXXIV.  It  is  generally  maintained  to  be  contrary 
whT*^**™^'^  tQ  the  nature  of  partnerships,  that,  where  a  capital  stock 
out^Miy^aiT  in  ^^  Diade  by  mutual  consent,  the  parties  so  forming  a  ca- 
the  gain.  pital  stock  should  agree,  that  one  of  them  should  have 

all  the  gain,  and  the  other  bear  all  the  loss.  And  certainly  such  an 
agreement  is  contrary  to  the  nature  of  partnership;  if  we  define  part- 
nership to  be  a  contract,  which  gives  tne  parties  a  common  claim  to 
the  joint  stock:  because,  where  they  have  a  common  claim  to  the 
stock,  they  must,  in  consequence,  have  a  common  claim  to  the  gain 
arising  from  it,  and  to  the  losses  sustained  in  it 

But  such  an  agreement,  though  it  may  be  inconsistent  with  the  nature 
of  partnership,  is  not  inconsktent  with  the  law  of  common  justice.  A 
man  wants  five  hundred  pounds  capital  stock,  to  enter  upon  a  certain 
branch  ef  trade;  he  has  only  three  hundred  pounds  of  his  own.  I  agree 
to  let  him  have  two  hundred  pounds  to  make  up  his  capital,  upon  condi- 
tion that  he  shall  have  all  the  advantage  arising  from  the  whole;  that, 
if  he  saves  the  whole  capital,  my  money  shall  be  returned,  but  that,  if 
any  part  of  it  is  lost,  I  will  bear  the  loss,  as  far  as  the  two  hundred 
pounds  which  I  have  advanced.  There  can,  I  think,  be  no  question, 
whether  the  law  of  nature  would  allow  of  such  an  act  of  humanity  as 
this.  You  may  say  that  such  an  agreement  is  contrary  to  the  law  of 
partnership.  I  grant  it  is,  and  therefore  am  satisfied  that  it  should  not  be 
called  a  partnership.  I  only  insist,  that  the  agreement  is  not  contrary 
to  the  law  of  nature,  and  leave  it  to  you  to  call  it  by  what  name  you 
please.  Perhaps  you  may  have  no  name  for  it;  but  a  contract  is  not 
the  more  unlawful  for  wanting  a  name. 

Work  and  money,  XXXV.  *In  partnership,  where  work  is  contributed 
how  compared  in  on  one  side,  and  money  on  the  other,  the  partner,  from 
partnership.  whom  the  money  comes,  may  contribute  either  the  use 

only  of  the  money,  or  the  property  of  it 

If  he  contributes  only  the  use  of  it,  and  still  keeps  his  property  in 
the  principal,  so  that  the  joint  stock  is  to  be  considered  as  made  up  of 
the  labour  of  one  partner  and  of  the  use  of  the  other's  money;  it  is 
plain,  that,  supposing  the  principal  to  be  safe,  it  belongs  to  him,  and 
that,  supposing  it  to  oe  lost,  he  alone  is  to  bear  such  loss.    The  other 
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ptrtner  who  contributes  work,  since,  as  the  case  is  put,  he  had  no 
daim  to  the  principal  money,  or  to  any  part  of  it,  cannot  be  obliged  to 
make  good  any  part  of  that  loss,  or  to  bear  any  share  in  it. 

But  if  he  contributes  the  property  of  his  money,  so  that  the  joint 
stock,  upon  which  each  of  them  has  a  common  claim,  is  made  up  of  his 

Kincipal  money  and  of  the  other's  labour;  then  the  partner,  who  la- 
ors,  has  a  claim  upon  the  principal  money  itself:  and,  consequently, 
whenever  the  partnership  is  dissolved,  if  the  principal  money  or  any 
psrt  of  it  IB  safe,  he  ought  to  have  a  share  in  it;  and  if  the  principsd 
is  lost,  he  is  a  sufferer  by  losing  such  share. 

In  the  former  case,  where  he,  from  whom  the  money  comes,  still 
keeps  his  property  in  it,  and  has  a  right  to  the  whole  principal,  you 
may  mA  what  it  is  which  he  contributes?  But  the  answer  is  obvious. 
He  contributes  the  use  of  his  money;  that  is,  he  contributes  the  clear 
gain  which  he  might  probably  have  made  of  it  himself.  This  however 
is  not  all.  He  contributes^  besides  this,  the  hazard  of  his  principal; 
because,  if  the  whole,  or  any  part  of  it,  should  be  lost,  the  loss  is  his. 
In  order,  therefore,  to  adjust  the  share  which  each  partner  ought  to  have 
in  the  eain,  if  there  is  any,  you  are  to  value  the  work  of  one,  and  the 
use  ana  hazard  of  the  other's  money:  and  in  proportion  to  the  value 
contributed  by  each  of  them,  upon  such  an  estimate,  their  respective 
gains  are  to  be  settled. 

hi  the  other  case,  where  he,  from  whom  the  money  comes,  contri- 
butes the  property  of  it,  and  the  other  contributes  his  labour;  in  ad- 
justing their  respective  shares  of  the  gain,  you  are  to  value  the  money 
of  <me  and  the  labour  of  the  other.  And  when  the  comparative  values 
of  what  each  has  contributed  are  thus  settled,  their  respective  shares 
in  the  mn  are  to  be  in  the  same  proportion. 

XXaYI.  It  is  plain,  from  what  has  been  said  of  con-  contracts,  how 
tracts,  duit  the  obligation  arising  from  them  may  be  diBsolved. 
dissolved  by  the  consent  of  the  parties  concerned  in  them.  The  same 
mutual  consent,  by  which  the  obligation  was  originally  produced,  can 
destroy  it  again,  without  any  injustice  to  either  party:  since,  whatever 
daim  the  contract  gave  them,  each  of  them  agrees  to  give  up  that  claim; 
whenever,  by  such  mutual  consent,  they  dissolve  that  contract. 

The  obligation,  however,  does  not  cease  by  any  declaration  of  one  of 
4ie  parties  alone,  that  he  will  not  stand  to  his  bargain,  unless  the  other 
agrees  to  release  him:  an  obligation  which  was  produced  by  the  con- 
currence of  both  their  Wills,  cannot  be  destroyed  again  by  the  will  of 
cnly  one  of  them:  he  who  declares  that  he  will  not  stand  by  his  bar- 

E'n,  cannot,  by  so  doing,  justly  take  away  the  right  which  the  other 
I  acquired  by  the  contract;  unless  the  other  consents  to  pai:t  with 
that  right 

Another  way  in  which  the  obligation  of  a  contract  ceases,  in  respect 
of  one  of  the  parties,  is  by  the  non-performance  of  the  other.  In  all 
contracts  of  mutual  benefit,  whatever  obligation  one  party  is  under  to 
give  or  to  do  it,  is  undertaken  upon  condition  of  his  receiving  the  equi- 
valent agreed  upon.  If,  therefore,  he  fails  of  receiving  such  equivalent 
by  the  other's  non-performance,  the  condition  fails,  upon  which  he 
consented  to  be  obliged;  and,  consequently,  he  ceases  to  be  under  any 
obligation. 
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But  it  may,  perhaps,  be  worth  our  while  to  be  a  little  more  par- 
ticular in  considering  the  several  ways  in  which  partnerships  are 
dissolved. 

First,  partnerships  are  dissolved  by  the  mutual  consent  of  the  par- 
ties concerned  in  them:  for,  as  in  all  other  contracts,  so  in  these,  an 
obligation  arising  from  their  mutual  consent  may  be  destroyed  by  the 
same  cause  that  produced  it. 

Secondly,  they  are  dissolved  by  the  accomplishment  of  the  business 
for  which  they  were  formed.  If  the  partners  consented  to  form  a  joint 
stock,  and  to  give  each  other,  by  mutual  consent,  a  common  claim  upon 
it,  only  for  a  certain  purpose;  this  purpose  limits  their  consent:  and 
in  consequence  it  limits  the  obligation  arising  from  that  consent 
Whenever,  therefore,  the  purposes  are  brought  about,  which  led  them 
thus  to  join  together,  the  obligation  of  continuing  so  connected,  is  at 
an  end. 

Thirdly,  partnerships,  if  they  were  formed  only  for  a  certain  time, 
cease  at  the  expiration  of  that  time.  The  partners,  in  their  original 
agreement,  limited  their  obligation  to  one  another,  and  the  mutual 
claims  which  each  has  upon  the  things  of  the  other;  and  by  so  doing, 
by  consenting  to  stand  thus  obliged  for  a  certain  time,  they  plainly 
showed  that  it  was  not  their  design,  or  that  they  did  not  consent  to  be 
obliged  any  longer. 

The  renunciation  of  one  partner,  without  the  consent  of  the  other, 
when  the  purpose  of  the  partnership  is  not  accomplished,  or  when 
there  either  was  no  time  limited,  or  that  time  is  not  expired,  is  not  suf- 
ficient to  dissolve  the  partnership.  No  obligation  can,  in  its  own  na« 
ture,  be  destroyed,  but  by  the  same  cause  that  produced  it:  an  obliga- 
tion arising  from  the  concurrence  of  the  wills  of  two  or  more  persons 
cannot  be  set  aside  by  the  single  will  of  one  of  them.     Indeed,  the 

Eartner  who  renounces,  has  it  in  his  power  to  make  it  impossible,  by 
is  perverseness,  for  the  partnership  to  go  on:  but  still,  though  he  has 
a  natural  power  to  do  this,  he  has  no  right  to  do  it;  the  obligation  of 
the  partnership  is  in  force,  and  will  obtain  its  effect.  The  only  way  in 
which  it  can  obtain  its  effect,  in  these  circumstances,  is  by  giving  the 
other  partner  a  right  to  satisfaction  for  any  damage  which  may  follow 
from  such  a  breach  of  contract. 

Neither  does  the  death  of  one  of  the  partners  naturally  dissolve  the 
partnership,  as  far  as  goods  or  monejr  are  concerned.  .  The  goods  or 
money  of  the  deceased,  which  were  part  of  the  common  stock,  were 
subject  to  the  claim  of  the  survivor:  and  the  heir  can  receive  them  in 
no  other  condition  than  what  his  ancestor  left  them  in:  he  can  receive 
them  only  as  part  of  such  common  stock,  subject  to  such  claim.  In  re- 
spect df  labour  indeed  the  case  would  be  otherwise.  Labour  is  a  per- 
sonal act,  and  consequently  the  obligation  to  perform  it,  being  merely 
personal,  cannot  descend  to  the  heir.  Upon  this  account,  as  most  c<hi- 
tracts  of  partnership  are  so  fixed,  that  labour,  or  some  personal  act  of 
industry,  knowledge,  or  fidelity  have  a  share  in  them,  it  is  most  usual 
for  partnerships  to  cease  upon  the  death  pf  one  of  the  partners. 

Contracts  of  XXXVII.  I  have  already  spoken  of  all  contracts  of 
chance,  their  na*  chance,  such  as  wagers  or  gaming  of  any  sort,  as  partner- 
tare  and  obliga^  ships;  and  such  they  undoubtedly  are,  though  not  part- 
**®"*  nerships  for  trade. 
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To  preserve  an  equality  in  wagers,  if  the  stakes  are  equal  on  each 
side,  the  knowledge  which  each  party  has  of  the  uncertain  event  that 
the  wager  is  laid  upon,  ought  to  be  eqqal.  Each,  by  what  he  stakes, 
purchases  an  equal  interest  in  right  to  the  common  stock,  which  con- 
sists of  their  joint  stakes.  The  chance  which  each  of  them  has  of  win- 
ning that  whole  stock,  is  their  respective  interests  in  fact.  But  if  their 
interests  in  right  are  equal,  as  they  are,  where  they  stake  equal  sums, 
it  is  unjust  that  their  interests  in  fact  should  be  unequal.  And  their 
claims  in  fact  will  be  unequal,  if  one  of  them  knows  which  way  the 
event  had  fallen  out,  where  they  lay  upon  a  past  event,  or  which  way 
it  will  fall  out,  where  they  lay  upon  a  future  one;  whilst  the  other  in 
the  meantime  is  ignorant  of  the  matter,  and  looks  upon  the  event  as 
uncertain. 

In  games  that  depend  upon  skill  or  upon  strength,  whatever  advan- 
tage one  of  the  parties  has  in  point  of  skill  or  strength  above  the  other, 
so  much  he  ought  to  stake  more  in  proportion  than  the  other  stakes. 
The  interest  which  he  has  in  fact  in  the  common  stock  made  up  of  both 
their  stakes,  exceeds  the  other's  interest  in  it,  in  the  same  proportion 
that  his  skill  or  strength  exceeds  the  skill  or  strength  of  his  antagonist. 
And  the  interest,  which  in  right  he  has  in  the  same  stock,  is  in  like 
manner  proportionable  to  his  stake,  when  compared  with  the  other's 
stake.  If  therefore  his  stake  exceeds  the  stake  of  his  antagonist,  just 
as  much  as  his  skill  or  strength  exceeds  the  skill  or  strength  of  his  an- 
ta^nist,  their  interest  in  fact  will  be  respectively  as  their  interest  in 
right. 

In  general,  in  all  such  contracts  as  depend  upon  chance,  where  the 
stakes  are  a  common  stock  and  the  chance  is  to  adjudge  that  stock  to 
one  of  the  parties;  each  party  ought  to  deposit  as  much,  that  is  to  pay 
as  much  for  his  chance,  as  that  chance  is  worth:  and  since  the  value  of 
each  person's  chance,  when  compared  with  the  others,  rises  in  propor- 
tion to  his  knowledge,  skill,  or  strength;  it  follows,  that  each  party's 
itake,  which  is  the  purchase  of  his  chance,  ought,  when  compared  with 
the  stake  of  the  other,  to  rise  in  the  «ame  proportion. 

XXXVIII.  Those  *contracts  are  void  by  which  we  contracts  with  a 
engage  to  give  money,  or  some  other  thing  of  value,  or  man  to  do  or  ^ve 
to  do  some  beneficial  act,  in  consideration  that  he  to  what   we    might 
whom  we  so  engage,  shall  give  us,  or  shall  do  for  us,  *^^**°^  "*  ^®*^ 
what  we  might  have  claimed  without  any  such  contract. 

Grotius  considers  this  question  under  the  head  of  promises,  and  de- 
termines such  promises  to  be  binding:  because,  says  he,  a  promise  is 
binding,  though  we  make  it  of  our  own  mere  motion  without  any  valu- 
able eonsideratioh:  and  for  this  reason,  though  the  promisor  does  not, 
properly  speaking,  receive  any  thing  in  return  for  what  he  is  to  give 
or  to  do,  yet  he  is  obliged  to  make  good  his  engagement.  He  does  not, 
properly  speaking,  receive  any  thing  in  return  for  what  he  is  to  give 
or  to  do;  because  what  he  receives  was  due  to  him,  or  was  his  own, 
without  purchasing  it,  and  cannot  therefore  be  looked  upon  as  a  return 
for  what  he  promises. 

However,  we  should  rather  consider  this  as  a  contract  than  as  a  pro- 
Bise. — ^If  you  will  let  me  have  my  goods,  which  you  detain  from  me 
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unjustly,  or  if  you,  being  to  set  as  judge  in  my  cause,  will  give  a  sen- 
tence in  my  favour,  where  the  right  is  clearly  on  my  side;  I  will  give 
you  such  a  reward.  Here  is  money  to  be  given,  in  one  case  for  goods, 
and  in  the  other  case  for  work.  And  such  contracts  are  void,  if  each 
party  does  not  receive  his  equivalent.  But  how  have  I  received  an 
equivalent,  if  all  that  I  receive  was  my  own  before?  There  must,  in 
fact,  be  some  force  or  some  fraud  in  the  person  with  whom  I  have  to 
do;  since  no  man,  who  designed  honestly,  would  be  concerned  in  selling 
me  what,  without  paying  for  it,  I  had  a  right  to. 

Contracts  void  XXXIX.  *If  mone^  or  any  othet  valuable  consi- 
where  the  matter  deration,  is  promised  m  order  to  hire  a  man  to  do  an 
if  unlawful.  ^ct  of  injustice,  such  promise  is  void. 

Grotius  determines  very  singularly  upon  this  point.  If,  says  he,  I 
promise  any  thing,  in  order  to  obtain  the  doing  a  criminal  act,  as  sup- 
pose I  promise  money  to  hire  a  man  to  commit  murder;  such  a  pro- 
mise is  vicious;  because  it  is  an  enticement  to  the  assassin  to  comodt 
the  crime.  And  since  this  viciousness  continues  till  the  crime  is  over; 
and  sinc^all  acts  which  have  a  continued  viciousness  inherent  in  them, 
or  connected  with  them,  are  void;  it  follows,  that  till  the  crime  is  com- 
mitted, this  promise  cannot  be  binding.  But  as  soon  as  the  crime  is 
over,  this  viciousness  ceases:  because  the  promise  can  be  no  longer 
considered  as  an  enticement  to  the  commission  of  the  crime.  The  obli- 
gation therefore  of  this  promise,  till  the  crime  was  committed,  was  in 
suspense:  but  as  soon  as  the  crime  is  over,  the  obligation  exerts  itsel£ 
for  the  promise  was  in  reality  obligatory  from  the  beginning,  but  its 
obligation  was  prevented  from  taking  effect,  by  a  viciousness  which  ac- 
cidentally adhered  to  it:  consequently  as  soon  as  this  viciousness  is  re- 
moved by  the  commission  of  the  crime,  the  promiser  is  botind  to  make 
good  what  he  engaged  for. 

Now  this  whole  matter  may  well  be  set  in  a  different  light  The  act 
of  engaging  to  give  wages  for  the  doing  a  crime  is  plainly  a  contract: 
something  is  to  be  given  for  something  to  be  done:  and  such  contract 
is  void  on  both  sides  from  the  beginning.  A  contract,  which  is  void  on 
one  part,  cannot  be  binding  on  the  other  part:  because  if  one  party  is  re- 
leased from  his  obligation,  the  other  must  be  released  of  course,  as  hav- 
ing no  equivalent  for  what  he  is  to  give  or  to  do,  but  merely  at  the  plea- 
sure or  bounty  of  the  former.  But  on  the  part  of  the  assassin,  that  we 
may  use  the  same  instance  with  Grotius,  the  contract  is  void  from  ^e 
beginning;  because  he  has  engaged  for  such  an  act  as  he  has  no  moral 
power  of  performing.  '  If  there  is  any  doubt  of  this,  let  us  suppose 
that  the  assassin  had  promised  to  commit  the  crime  without  any  pro- 
mise on  the  other  part,  of  wages  to  be  given  for  committing  it.  His 
promise  would,  I  think,  be  clearly  void;  and  whatever  reason  would 
make  such  a  promise  void,  if  it  had  been  a  gratuitous  one,  affects  it 
equally,  when  it  is  made  for  a  valuable  consideration.  But  if  the  pro- 
mise, on  the  part  of  the  criminal,  is  void  from  the  beginning,  the  pro- 
mise of  him  who  hires  such  criminal  to  do  the  fisict  is  void  too.  As  the 
promises  in  this  case  are  mutual,  the  assassin  has  a  claim  to  bis  wages 
only  in  consideration  and  upon  condition  of  the  other  party's  having  a 
claim  upon  him  to  do  the  work:  but  the  other  party  has  no  claim  upon 
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him  to  do  the  work:  he  therefore  has  no  claim  to  his  wages.  The 
eomimssion  of  the  crime  in  this  view  of  the  case,  can  give  him  no  claim: 
for  if  the  contract  was  void  from  the  beginning,  and  no  other  act  passes 
in  the  meantime  between  him  and  his  principal  who  hires  him  to  do 
the  work,  his  right  to  his  wages  will  stand  just  where  the  contract  left 
it;  that  is,  it  will  be  no  right  at  all. 

We  may  go  one  step  farther.  A  promise  of  wages  to  do  what  is  un- 
lawful, though  it  is  not  an  act  of  injustice,  but  only  an  act  simply 
wrong,  is  a  void  promise.  Here  again  the  principal,  who  engages  to 
give  Uie  wages,  contracts  with  the  accomplice  to  give  them  in  conside- 
ration and  upon  condition  that  he,  the  accomplice,  shall  be  bound  to 
do  what  is  not  agreeable  to  the  law.  Now  the  accomplice  cannot  bind 
himself  to  this:  not  indeed  because  he  has  no  moral  power  of  doing 
what  is  simply  wrong;  since  in  cases  of  this  sort  the  law  does  not  take 
away  the  power  of  acting,  but  only  directs  the  use  of  it:  but  he  is  how- 
ever incapable  or  has  no  moral  power  of  binding  himself  to  such  an  act, 
because  such  obligation,  if  it  was  possible,  would  supersede  the  obliga- 
tion of  the  law.  If,  then,  the  accomplice  is  not  bound  by  his  promise, 
neither  is  the  principal  bound  by  his.  The  accomplice  therefore  can- 
not pretend  to  have  any  claim  grounded  upon  the  promise  of  the  prin- 
cipal: t>eeau8e  this  promise  was  void  from  the  beginning. 

XL.  We  have  seen  in  what  instances  extorted  or  er-  obligation  how 
roneous  promises,  contracts  for  want  of  equality,  and  restored  to  void 
either  promises  or  contracts  made  by  persons  under  age  contracts. 
or  out  of  their  senses,  are  void.  But  when  the  fear  is  removed  by  means 
of  which  a  promise  was  extorted,  or  when  the  mistake  which  occa- 
sioned a  promise,  is  set  right;  when  the  minor  comes  to  years  of  discre- 
tion, or  die  lunatic  recovers  his  senses;  or  lastly,  when  the  inequality 
in  a  contract  is  discovered;  suppose  the  party  whose  obligation  is  void 
in  any  of  these  instances,  is  willing  to  abide  by  the  obligation;  what  is 
required  in  order  to  bind  him?  Certainly  his  mere  intention  of  bind- 
ing himself  is  not  sufficient;  for  a  mere  intention  does  not  bind  in  any 
ease:  and  from  what  has  been  proved  already,  his  former  act  did  not 
bind  him.  Some  new  declaration,  therefore,  or  at  least  some  outward, 
though  tadt  mark  of  this  intention,  is  necessary.  It  does  not  indeed 
seem  necessary,  that  he  should  go  over  the  whole  form  of  promising  or 
contracting  again.  One  would  mink,  that  he  sufficiently  shows  his  de- 
sign either  by  acting  in  any  instance,  as  if  he  looked  upon  himself  to 
be  ttfll  obliced,  or  even  by  neglecting,  when  any  fair  occasion  offers 
itself,  to  dedare  that  he  does  not  acquiesce  in  the  obligation. 
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CHAPTER  XIV. 

OF  OATHS. 

I*  An  oath  what, — II.  Obligation  to  fidelity. — III.  Obligation  to  veror 
city. — IV.  What  concealmenta  consistent  with  this  obligation, — V. 
Assertory  oaths  confirm  an  implied  promise. — VL  The  ruUure  qf 
an  oath. — V II.  Oath  where  God  is  not  mentionedj  how  to  be  under- 
stood.— VIII.  What  security  an  oath  gives  to  the  truth  qf  what  is 
sworn  to. — IX.  Credit  due  to  an  idolater^s  oath. — X.  Oaths  may 
be  taken  by  proxy. — XL  Oaths  and  vowsy  how  distinguished. — 
XII.  JVb  ^ect  of  an  oathy  unless  there  are  outward  marks  qf  oyt 
intention  to  swear. — ^XIII.  Want  of  inward  intetttion^  where  there 
is  the  outward  mark  of  ity  does  not  prevent  the  effect  qf  an  oath. — 
XIY.  Oath  is  voidy  when  the  pact  is  so,  unth  which  it  is  joined. — 
XV.  Oath  to  a  robber  binding. — XVI.  Effect  qf  an  oath  does  not 
extend  to  the  juror^s  heirs. — ^X VII.  Oaths  to  do  harm,  not  bi$iding 
as  vows. 

An  oftth  what  I.  *  An  oath  is  a  solemn  act  by  which  we  renounce 

our  hope  of  God's  mercy,  or  devote  ourselves  to  his  displeasure,  if  we 
are  guilty  of  falsehood.  It  is  sometimes  defined  to  be  a  religious  act, 
by  which  God  is  called  upon,  as  a  witness,  to  confirm  what  might 
otherwise  be  doubtful. 

The  doubts,  which  an  oath  is  made  use  oif  to  remove,  are  either 
such  as  relate  to  our  fidelity  in  what  we  promise,  or  such  as  relate  to 
our  veracity,  in  what  we  affirm  or  deny.  And  oaths  are  accordingly 
divided  into  two  sorts,  promissory  and  assertory:  the  former  are  design- 
ed to  ascertain  our  fidelity  in  promises;  the  latter  to  ascertain  the  ve- 
racity of  our  assertions. 

But,  in  fact,  all  oaths  seem  properly  to  be  promissory  ones:  for  when 
a  person  is  sworn  to  tell  the  truth;  in  such  an  oath,  a  promise  to  tell 
the  truth  is  implied,  and  this  promise  is  in  reality  what  he  swears  to. 
When  a  witness  is  sworn  in  a  court  of  justice,  that  the  evidence  which 
he  gives,  shall  be  the  whole  truth  and  nothing  but  the  truth;  he,  by 
consenting  to  swear  under  this  form,  plainly  consents,  or  in  effect, 
promises  to  dpeak  the  truth.  If  he  is  sworn  to  give  true  answers  to  all 
such  questions  as  shall  be  asked  of  him;  his  agreeing  thus  to  swear  con- 
tains or  implies  a  promise,  that  his  answers  shall  be  true. 

The  dbtinction  between  assertory  and  promissory  oaths  is  usually 
placed  in  the  different  time  of  the  fact  sworn  to.  AH  facts  are  either 
past,  present,  or  future.  Those  only  are  called  promissory  oaths  which 
ascertain  the  existence  of  future  facts:  and  those  are  called  assertory 
oaths,  which  ascertain  the  existence  of  past  or  present  facts. 

But  neither  will  this  distinction  preserve  a  difference  between  them: 
for  when  the  juror  engages  that  he  will  tell  the  truth,  as  far  as  he 
knows  it,  in  relation  either  to  past  or  to  present  facts;  though  the  oath 
may  be  said  indirectly  to  ascertain  the  existence  of  such  facts,  yet  what 
it  ascertains  directly  is  the  future  fidelity  of  the  juror  in  relating  thoae 
&et8« 

•  Grot.  Lib.  n.  Cap.  Xin.  §  I. 
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II.  Before  we  proceed  any  farther  in  our  inquiry  obligmtion  to  fide- 
eonceming  the  nature  of  oaths,  and  the  obligatipn  which  %• 

arises  from  them;  it  may  be  proper  to  say  something  concerning  the 
general  reason  of  our  obligations  to  fidelity  and  to  veracity;  that  is,  our 
obligations  not  to  falsify  either  in  what  we  promise,  or  in  what  we  af- 
firm or  deny. 

Hie  obligations  to  fidelity  have  been  explained  already,  under  the 
heads  of  promises  and  contracts:  and  the  immediate  cause  of  these  ob- 
ligations has  been  shown  to  be  our  own  consent.  Every  breach  of 
fidelity,  either  in  promises  or  in  contracts,  is  a  violation  of  that  right, 
which,  by  our  own  consent,  we  conferred  upon  him  to  whom  we  pro- 
misedy  or  with  whom  we  contracted. 

It  would  be  an  idle  question  to  ask,  from  whence  the  obligation 
arises  to  mean  what  we  say,  or  to  consent  with  our  minds  to  what  our 
words  express.  In  our  intercourse  with  mankind,  the  settled  marks 
of  our  intentions  are  always  understood  to  stand  for  our  intentions 
themselves.  The  demands  which  others  have  upon  us,  do  not  arise 
from  the  mere  intention  of  the  mind,  which  can  be  known  no  otherwise, 
than  as  it  is  expressed  in  our  words  or  in  our  actions:  they  arise  fi*om 
our  intentions  so  made  known:  and  consequently  they  extend  as  far  as 
our  intentions  are  made  to  appear  by  our  words  or  actions.  So  that  if 
we  do  not  comply  with  what  we  have  thus  expressed,  we  are  guilty  of 
injustice  towards  them  to  whom  we  have  given  such  demands,  or,  to 
speak  more  exactly,  to*  whom  we  have  given  a  right  to  make  such 
demands. 

III.  The  obligations  that  we  are  under  to  speak  the  obligation  to  ve* 
truth  in  what  we  affirm  or  deny,  have  been  rendered  raci^* 

less  obvious  by  the  several  supposed  allowances  of  dissembling  or  fal- 
sifying. *6rotius  supposes  the  general  notion  of  a  lie  to  consist  in 
speaking,  or  in  writing,  or  in  using  any  other  outward  si^s,  in  such  a 
manner,  that  what  we  speak,  or  write,  or  otherwise  signify,  cannot  be 
understood  in  any  sense,  but  such  an  one  as  is  different  from  our  real 
thoughts.  But  then,  as  he  rightly  observes,  something  farther  must  be 
added  to  this  general  notion  of  a  lie,  to  make  it  naturally  unlawful: 
for  there  is  nothing  contained  in  this  description  of  it,  which  will  show 
it  to  be  so.  Indeed,  words  or  gestures  have  their  significancy  given 
them  by  use  or  custom,  which  may  be  looked  upon  as  a  general  agree- 
ment. The  consequence  of  which  is,  that  if  I  would  have  my  mind 
known,  I  am -under  a  necessity  of  using  such  words  or  such  gestures, 
as  by  custom  or  general  agreement,  have  been  made  expressive  of  my 
thoughts.  But  a  custom  or  agreement  which  has  done  nothing  more 
than  give  words  or  gestures  their  current  significancy,  can  never  bind 
.  ne  to  make  my  mind  known.  The  established  meaning  of  certain  ges-> 
tures,  or  of  the  words  of  that  language  in  which  I  speak  or  write, 
will  force  me  to  use  those  gestures  or  words  agreeably  to  this  es- 
tablished meaning,  if  I  have  a  mind  that  the  person  to  whom  I  use  those 
gestures,  or  to  whom  I  speak  or  write,  should  know  my  thoughts. 

But  this  is  not  the  question.     The  question  is,  why  1  am  obliged  to 

'  '  him  know  my  thoughts.     The  general  consent  which  established 

flignificancy  of  words  or  gestures,  does  not  oblige  me  to  this:  be- 

*  Grot  lib.  m.  Cap.  L  §  XL 
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cause  I  can  comply  with  this  establishment,  and  yet  can  at  the  same 
time  not  only  conceal  my  thoughts,  but  make  him  believe  them  to  be 
different  from  what  they  are.  I  can  use  words  or  gestures  according 
to  that  meaning  which  custom  has  given  them,  though  it  is  even  con- 
trary to  what  I  have  in  my  mind.  A  man  asks  me,  which  way  Titius 
went^  I  know  that  he  is  gone  northward:  if  I  have  a  mind  that  he 
should  know  it  too,  the  general  agreement,  which  has  establbhed  the 
meaning  of  words  or  gestures,  will  force  me  to  say,  that  he  is  gone 
northward,  or  to  point  that  way.  But  if  I  have  no  mind  that  he  should 
know  it;  that  general  agreement  will  not  oblige  me  to  use  these 
words  or  gestures.  I  use  such  words  and  such  a  gesture  as  is  con- 
sistent with  this  general  agreement,  if  I  point  the  contrary  way,  or  say 
that  he  has  gone  southward;  upon  supposition,  that  I  have  a  mind  the 
inquirer  should  think  that  he  went  a  contrary  way  to  what  I  know 
him  to  be  gone. 

Now,  the  difference  which  Grotius  adds  to  the  general  notion  of  a 
lie,  to  make  it  unlawful,  is  its  inconsistence  with  some  right  in  the  per- 
son to  whom  I  direct  my  discourse,  to  whom  I  write,  or  to  whom  I 
make  use  of  any  gestures,  to  which  custom  has  given  a  significancy. 
Upon  these  principles  all  lies  do  not  seem  to  be  naturally  unlawful; 
those  only  seem  so,  which  are  inconsistent  with  some  right  either  per- 
fect or  imperfect  in  those  persons  with  whom  we  are  conversing.  But 
because  the  word  lie  is  so  hateful,  ^Puffendorf,  though  he  differs  in 
fact  very  little  from  Grotius,  distinguishes  Msehoods  of  speech,  not  into 
lawful  and  unlawful  lies,  but  into  lies  and  untruths.  A  lie,  says  he, 
consists  in  making  our  words  or  other  signs  bear  a  different  sense  from 
our  real  conception;  where  the  person,  to  whom  these  words  or  signs 
are  directed,  has  a  right  to  understand  and  to  judge  of  those  concep- 
tions, and  we,  on  our  part,  are  obliged  accordingly,  to  make  him  appre- 
hend our  meaning.  Whereas,  an  untruth  consists  in  applying  our 
words  or  other  signs  in  such  a  manner,  that  the  person  to  whom  they 
are  directed,  shall  conceive  from  them  a  different  sense  from  what  we 
have  in  our  mind;  when  that  person  has  no  rieht  to  know  our  thou§^ts, 
and  no  man  is  prejudiced  by  our  concealing  them. 

It  is  allowed  then  by  Uiese  two  judicious  writers,  and  cannot,  I 
think,  be  denied  by  any  one,  that  where  the  person,  to  whom  we  direct 
our  discourse,  has  any  right  to  know  our  real  thoughts,  it  is  unlawful 
to  falsify.  But  when  I  direct  my  discourse  to  a  man,  or  behave  towards 
him,  whilst  I  am  discoursing,  in  such  a  manner,  that  all  the  world,  vrho 
heard  and  saw  me,  would  conclude  that  I  designed  to  inform  him  of  the 
truth;  do  not  I,  by  such  discourse  and  manner  of  behaviour,  tacitly 
consent  to  inform  him  of  it^  Though,  therefore,  he  might  have  no  pre- 
vious right  to  such  information;  yet  this  consent  of  mine  gives  hun  a  . 
right  at  the  time:  and  I  should  act  contrary  to  this  right,  so  conferred 
upon  him  by  my  tacit  consent,  if  I  was  to  tell  him  a  falsehood.  This 
principle  will  leave  but  few  untruths  which  are  not  to  be  ranked  in 
the  class  of  unlawful  lies:  it  will  reduce  to  this  class  of  lies,  not  mly 
such  falsehoods  as  will  directly  injure  a  man,  or  hinder  his  innocent 
benefit:  but  all  such  falsehoods,  likewise,  as  are  inconsistent  with  that 
tacit  ccmsent  to  tell  him  the  truth,  which  appears  from  our  conversisg- 

•  Book  rv.  Chap.  I.  §  IX. 
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with  him,  as  if  we  designed  to  tell  him  it:  because  these  falsehoods,  as 
well  as  the  other,  will  come  under  the  description  of  being  contrary  to 
a  right  of  his,  either  perfect  or  imperfect. 

It  may,  perhaps,  be  asked,  whether  this  right  of  knowing  the  truth, 
which  is  only  conferred  by  our  tacit  consent  in  the  manner  that  we 
have  been  describing,  is  of  such  a  value,  that  it  can  be  looked  upon  as 
an  injury  not  to  do  what  we  have  so  consented  to  do;  unless  there  is  some 
odier  damage  done  to  the  man  that  we  are  conversing  with,  or  to  some 
one  else,  by  our  telling  him  a  falsehood.  Certainly,  in  some  cases,  it 
may  be  of  no  great  importance  to  him,  or  to  any  one  else,  whether  we 
deceive  him  or  not.  But  then  he  who  has  engaged  to  another,  is  not 
at  liberty  to  judge  of  that  other's  right:  the  party  whose  right  it  is  to 
know  the  truth,  may,  if  he  pleases,  release  the  speaker  from  this  obli- 
gation: but  without  such  a  release  it  cannot  be  at  the  speaker's  option, 
whether  he  will  comply  with  the  obligation  or  not,  upon  pretence  that 
the  hearer's  right  is  of  small  value.  To  allow  such  a  latitude  as  this, 
would  effectually  destroy,  not  only  all  obligations  to  speak  the  truth, 
but  all  obligations  whatsoever:  since  the  same  latitude  is  full  as  reason- 
able in  all  other  instances,  as  it  can  be  in  this. 

IV.  Let  us  now  inquire  what  sort  of  conceal-  ^hat  concealments 
ments,  or  untruths,  or  dissimulation,  this  principle  connstent  with  this 

will  allow  of.  obHgation. 

First,  it  is  not  unlawful  to  conceal,  by  our  silence,  what  we  have  no 
mind  to  discover;  provided  the  person  who  wants  us  to  make  the  dis- 
oovery,  had  no  previous  right  to  know  the  truth.  Where  he  would 
not  be  injured,  or  lose  any  innocent  advantage  by  not  knowing  the 
truth,  he  has  no  right  to  know  it,  unless  we  give  him  one  by  conver- 
sing with  him:  and,  consequently,  since  our  silence  gives  him  no  such 
right,  we  lawfully  may  be  silent. 

Secondly,  it  is  not  unlawful,  even  where  we  direct  our  discourse  to 
a  man,  as  if  we  designed  to  inform  him  of  the  truth,  to  speak  what  we 
know  is  untrue;  provided  we  are  sure  that  he  waves  his  right  of 
knowing  it  This,  I  suppose,  is  the  reason,  why  it  should  not  be 
diought  wrong  for  a  prisoner,  upon  his  trial,  to  plead — not  guilty; 
though  at  the  same  time  he  is  conscious  of  the  contrary:  because  the 
court  does  not  expect  or  desire  to  know  the  truth,  unless  they  can 
make  it  out  without  his  immediate  confession  of  it. 

Thirdly,  where  we  have  put  ourselves  absolutely  under  the  direc- 
tion or  authority  of  another  person,  that  this  person  may,  by  his  au- 
thority over  us,  which  we  have  so  given  him,  obtain  a  certain  purpose; 
our  rights,  as  far  as  the  necessity  of  this  purpose  requires,  are  at  his 
disposal.  Whatever  right,  therefore,  of  knowing  the  truth  we  might 
acquire  by  his  professions  of  telling  it,  or  by  his  directing  his  discourse 
to  us,  as  if  he  designed  to  tell  us  it;  the  authority  which  we  have 
given  him  supercedes  this  right,  as  far  as  it  would  hinder  the  purpose 
which  he  is  to  bring  about.  This  is  the  case  of  physicians  in  respect 
of  their  patients,  and  of  commanders  in  chief  in  respect  of  the  soldiers 
who  are  under  their  authority. 

Fourthly,  as  infants,  or  idiots,  or  madmen  acquire  no  right  by  an  ex- 
press promise,  so  neither  do  they  acquire  any  by  our  tacit  agreement 
to  tell  them  the  truth  when  we  are  discoursing  with  them.  tJpon  this 
account  it  is  not  thought  unlawhil  to  deceive  them  by  our  words  or  ac- 
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tions,  either  for  their  own  benefit,  or  to  prevent  them  from  doing  anj 
harm. 

Fifthly,  it  is  the  established  character  of  history,  to  relate  facts  as 
they  really  happened:  they,  therefore,  who  undertake  to  write  history, 
profess,  by  so  doing,  to  speak  the  truth,  and  are  for  this  reason  obliged 
to  speak  it.  But  writers  of  fables,  or  relaters  of  parables,  profess  only 
to  teach  useful  truths,  under  feigned  stories  or  resemblances.-  They 
do,  therefore,  what  they  profess,  and,  consequently,  what  alone  they 
are  obliged  to  do;  if  they  take  care  to  make  their  fables  or  parables 
useful  and  instructing;  they  are  not  guilty  of  any  unlawful  falsehood, 
though  the  facts,  which  they  relate  in  their  fables  or  parables,  never 
happened. 

Sixthly,  there  are  some  actions  or  other  signs,  by  which  we  profess 
nothing;  they  are  directed  to  no  person  for  his  information;  but  all 
who  see  them  are  at  liberty  to  take  them  in  what  sense  they  please. 
Whoever  is  deceived  by  such  signs  or  actions  as  these,  cannot  charge 
them  who  make  the  signs,  or  do  the  actions,  with  falsehood*  A  stu- 
dent keeps  his  door  shut,  that  he  may  not  be  interrupted.  The  ap- 
pearance is  the  same  as  if  he  was  not  at  home.  But  the  judgment 
which  any  man  would  make,  who  found  it  shut,  is  not  necessarily,  that 
he  is  not  at  home,  but  either  that  he  is  not  at  home,  or  would  not  have 
any  one  interrupt  him.  Of  this  sort  are  several  stratagems  made  use 
of  in  war.  Whoever  is  deceived  by  any  feints  of  his  adversary,  cannot 
charge  such  adversary  with  any  unlawful  falsehood:  because,  if  he 
knows  any  thing,  he  must  know,  that  his  adversary  never  designed  or 
professed  to  give  him  information. 

Seventhly,  when  we  direct  our  discourse  to  any  one  who  knows  the 
meaning  \>f  what  we  say,  and  a  third  person,  who  has  no  concern  in 
it,  listens  to  what  passes  between  us,  there  is  no  unlawful  falsehood  in 
speaking  so  as  to  deceive  him.  He  had  no  business  to  know  what 
passed  between  us;  and  we  did  not  address  ourselves  to  him:  he  had, 
therefore,  no  previous  right  to  be  informed  of  the  truth,  and  we  gave 
him  none  at  the  time. 

Eighthly,  suppose  a  man  inquires  of  me  concerning  some  matter, 
which  prudence  would  oblige  me  to  conceal;  because  some  damage 
might  arise  to  me,  or  to  some  third  person,  from  his  knowing  it:  am  I 
at  liberty  to  falsify,  in  order  to  prevent  him  from  knowing  what  I  have 
such  reasons  for  concealing?  If  he  makes  the  inquiry  inadvertently, 
there  will  be  no  great  difficulty  in  the  matter:  by  telling  Jiim  that  it 
is  an  improper  inquiry,  we  shall  get  rid  of  him,  without  being  under 
any  necessity  either  of  answering  his  question,  or  of  giving  him 
untrue  information.  But  if  he  m^kes  use  of  any  unjust  force  or  fraud 
to  find  out  what  he  ought  not  to  know;  as  such  injustice  would  hinder 
him  from  acquiring  any  right,  even  by  a  direct  promise;  so  it  would 
much  rather  hinder  him  from  acquiring  any  by  the  indirect  and  tacit 
promise  of  telling  him  the  ti*uth,  implied  in  our  addressing  our  dis- 
course to  him,  as  if  we  designed  to  tell  him  it. 

However,  it  ought  to  be  carefully  remembered,  that  none  of  th^ie 
concealments,  untruths,  or  dissimulations  are  allowable  when  any 
causeless  harm  will  be  done,  or  any  innocent  advantage  be  prevented 
by  them:  because,  in  all  such  cases,  the  person  who  suffers  such  harm, 
or  is  hindered  of  such  benefit,  has  a  previous  ri^t  to  know  the  truth; 
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and  though  we  were  to  give  him  none  by  directing  our  discourse 
to  him,  yet  such  previous  right  is  violated,  if  we  conceal  the,  truth 
fix>m  him. 

y.  It  is  plain,  from  the  nature  of  promissory  oaths,  Assertory  oaths 
that  they  are  designed  to  confirm  some  promise.  And  confirm  an  im- 
the  same  may  likewise  be  said  of  assertory  oaths,  upon  P^**^^  promise. 
the  principles  that  we  have  been  explaining.  The  general  obligation 
to  speak  die  truth,  in  what  we  affirm  or  deny,  arises  from  some  right 
in  the  hearer  to  know  it.  This  right  may  be  prior  to  our  discourse 
with  him;  he  may  have  a  right  to  be  tpld  the  truth,  if  we  tell  him 
any  thing:  and  then  our  addressing  ourselves  to  him,  as  if  we  designed 
to  tell  the  truth,  is  the  mark  of  our  consent  that  this  right  shall  take 
place.  Or  if  there  is  no  such  prior  right,  yet  the  very  addressing  our- 
selves to  him  gives  him  a  right  to  know  the  truth;  because  it  implies  a 
tacit  consent  that  we  will  tell  it.  All  assertory  oaths,  therefore,  being 
only  designed  to  ascertain  our  veracity  in  what  we  affirm  or  deny,  con- 
tain a  promise  either  express  or  implied,  that  we  will  not  falsify. 

The  general  conclusion  from  what  has  been  said  is,  that  oaths  of  all 
sorts  are  designed  as  confirmations  of  some  express  or  implied  promise. 
We  are  next  to  consider  in  what  manner  such  a  confirmation  is  pro- 
duced by  calling  God  to  witness  to  the  truth  of  what  we  say  or  pro- 
mise, or  by  renouncing  his  mercy,  and  devoting  ourselves  to  his  dis- 
pleasure, if  we  falsify. 

VI.  *The  form  of  an  oath,  from  whence  alone  we  The  nature  of  an 
can  learn  what  is  the  nature  and  essence  of  it,  seems  not  oath, 
always  to  be  the  same.  Sometimes  God  is  invoked  as  a  witness  to  the 
truth  of  what  we  say;  and  sometimes  he  is  invoked  as  an  avenger  to 
punish  us,  if  we  falsify.  But  these  forms,  though  they  difier  in  words, 
have  the  same  meaning.  To  invoke  God,  either  as  a  witness,  or  as  an 
aveneer,  must,  in  effect,  be  the  same  thing:  since  what  is  doubtful  can 
no  omerwise  be  ascertained,  by  calling  upon  him  to  attest  it,  than  be- 
cause, as  we  are  under  his  absolute  authority,  he  can,  and,  as  we  be- 
lieve, he  will  punish  us,  if  we  do  not  speak  the  truth. 

If  we  would  examine  farther  into  this  point,  we  must  observe,  that 
some  writers  have  imagined  what  would  have  depended  upon  our  own 
testimony  only,  if  we  had  simply  affirmed  it;  to  be,  therefore,  rendered 
more  certain,  when  we  have  sworn  to  it,  or  called  God  to  witness  to  it, 
because  the  truth  of  it  is  then  evidenced  by  the  testimony  of  God.  But 
diis  account  of  an.  oath  cannot  possibly  be  applied  to  such  oaths  as  are 
promissory. 

If  I  make  a  promise,  and  then  cal)  upon  God  to  witness  to  the  pro- 
mise, supposing  me  to  mean  no  more  by  this  than  barely  to  call  him  as 
a  witness,  I  have  done  nothing  towards  rendering  my  fidelity  less  sus- 
pected than  it  was  before.  What  is  the  effect  of  his  testimony,  con- 
sidered merely  as  a  testimony?  Is  it  designed  only  to  evince  that  I 
have  made  such  a  promise?  This  is  needless;  because  the  person  to 
whom  I  have  made  the  promise,  wants  no  such  evidence  to  prove  the 
truth  of  this  fact:  he  knows  it  already  by  the  help  of  his  senses,  and 
cannot  want  to  be  made  more  certain  of  it  than  he  is.  The  matter  in 
doubt  is,  not  whether  I  have  made  such  a  promise,  but  whether  I  vhil 

•  QrO&aM,  Lib.  U.  Cap.  xm.  §  X. 
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faithfully  keep  it.  And  I  confess  that  I  cannot  see  how  the  testimony 
of  God,  considered  merely  as  a  testimony,  can  evince  my  fidelity; 
unless,  when  he  is  so  called  upon,  he  would  show,  by  some  miracle, 
that  he  knew  I  would  not  break  my  word. 

But  if,  when  I  call  him  to  attest  my  promise,  I  mean  to  make  him  a 
guarantee  to  see  to  the  performance  of  it,  and  to  punish  me,  if  I  break 
it;  I  have  then  given  the  person  to  whom  I  swear,  a  surer  pledge,  or 
a  stronger  assurance  of  my  fidelity,  than  if  I  had  simply  promised  with- 
out an  oath.  The  fear  of  incurring  God's  displeasure,  to  which  I  have 
devoted  myself  by  calling  upon  him  to  see  to  the  performance  of  my 
prbmise,  will  make  me  less  likely  to  break  my  word,  than  I  possibly 
might  have  been,  if  I  had  not  by  an  oath  laid  myself  open  to  tidB  fear. 

Since  then  thiis  notion  of  an  oath,  that  God  is  merely  invoked  as  a 
witness,  cannot  be  applied  to  promissory  oaths,  so  as  to  produce  any 
effect  in  ascertaining  what  would  be  otherwise  doubtful;  since  all  oaths, 
even  those  which  are  usually  called  assertory  ones,  contain  either  an 
express  or  a  virtual  promise;  and  lastly,  since  an  oath,  according  to  the 
common  opinion  of  mankind,  is  made  use  of  to  ascertain  what  might 
otherwise  be  doubtful;  we  may  conclude  that  this  notion  of  an  oath  is 
not  agreeable  to  the  common  opinion  or  common  sense  of  mankind. 

But  suppose  we  neglect  the  tacit  or  express  promise  in  those  which 
are  usually  called  assertory  oaths;  I  know  not,  even  upon  this  suppo- 
sition, how  the  truth  of  what  is  affirmed,  concerning  past  or  present 
facts,  will  be  better  ascertained  with  an  oath  than  without  it:  if  an  oath 
is  considered  merely  as  an  invocation  of  God  to  be  a  vtritness,  either  to 
the  truth  of  the  fact  or  to  the  veracity  of  the  juror.  I  am  in  doubt 
about  a  fact:  a  person  affirms  the  truth  of  it:  I  am  still  in  doubt  about 
it;  because  I  doubt  the  veracity  of  the  person  who  affirms  it:  he  swears 
to  the  truth  of  the  feet:  if  by  so  doing  he  only  calls  upMi  God  to  attest 
either  the  truth  of  the  fact  or  his  own  veracity,  my  doubt  will  still  re- 
main. Can  he  say,  that  the  truth. of  the  fact,  which  was  supported 
before  only  by  his  own  testimony,  is  now  supported  by  the  testimony 
of  God?  or  can  he  say,  that  the  truth  of  the  fact  is  still  supported  more 
immediately  only  by  his  own  veracity,  but  that  his  veracity  is  now 
supported  by  the  divine  testimony?  This  is  the  point  which  I  am  now 
in  doubt  upon.  I  know,  indeed,  that  he  has,  as  he  says,  called  upon 
God  to  attest  either  the  truth  of  the  fact  or  his  own  veracity;  and  if  I 
had  any  evidence,  that  God  did  attest  either  of  them,  when  he  is  so 
called  upon,  my  doubt  would  be  at  an  end.  But  there  is  no  evidence 
at  all  of  this:  and  consequently  no  more  evidence,  that  the  fact  is  true 
after  he  has  sworn  to  it,  than  there  was  before;  if  this  was  the  whole 
notion  of  an  oath;  if  we  were  to  look  no  &rther  than  the  supposed  tes- 
timony of  God,  supporting  either  the  truth  of  the  fiict  or  the  veracity 
of  the  juror.  I  have  no  more  evidence,  that  God  gives  testimony  to 
what  he  affirms,  merely  in  consequence  of  his  having  called  upon  him 
to  give  such  testimony,  than  I  before  had  of  the  truth  of  the  fiict^ 
merely  in  consequence  of  his  having  affirmed  it. 

Perhaps  he  might  say,  that  after  he  has  done  this  I  can  have  little  or 
no  reason  to  suspect  his  veracity;  because  it  would  be  such  an  affi-ont 
to  the  truth  and  to  the  nuyesty  of  almighty  Grod,  to  be  called  upon  to 
attest  what  is  false,  as  all  but  the  most  abandoned  villains  would  trem- 
ble at:  his  fear  therefore  of  thus  insulting  and  defying  God,  and  of  the 
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pvaisimeiit  which  ererj  sober  man  is  sensiUe  will  be  the  eonse* 
quence  of  sueh  behaviour,  is  a  sufficient  securitj  to  me,  that  what  he 
affirms  upcm  oath  is  true,  to  the  best  of  his  knowledge.  If  he  sajs  this, 
I  diall  plainly  understand  how  much  stsongtr  security  I  have  from  his 
oath,  than  I  should  have  had  from  his  bare  assertion.  But  then  this  is 
the  very  point  whi6h  I  want  to  make  good:  if  the  fear  of  the  juror, 
when  he  calls  God  to  witness,  is  the  security  which  his  oath  gives  me, 
of  his  telling  the  truth;  then  by  calling  God  to  witness,  he  understands, 
that  God  will  punish  him,  if  he  falsifies;  or  that  calling  him  in  as  a  wit- 
ness, and  calling  him  as  an  aveneer,  amount  to  the  same  thing. 

The  most  usual  forms  of  an  oath  are  expressed  to  this  purpose.  When 
oaths  are  administered  amongst  us  in  this  country,  the  juror  has  the 
gospels  in  his  band,  and  one  ^  the  usual  forms  of  an  oath  is,  that  after 
repeating  the  matter  to  which  he  swears,  he  concludes  with  aaying — 
so  kelp  me  God,  and  the  contents  of  this  book;  that  is,  may  I  receive 
the  fivrour  <rf  God,  and  have  a  share  in  the  mercies  of  the  gospel  cmly 
upon  condition,  that  I  observe  my  pr<Httise  or  speak  the  truth.  The 
latter  pwt  of  this  ferm,  and  the  contents  of  this  book,  is  frequently 
onitfced:  bat  as  the  juror  has  his  hand  upon  die  gospels,  when  he  re^ 
peats  the  shorter  form,  so  help  me  God; — ^this  gesture  explains  the 
meaning  of  his  words,  and  shows  it  to  be,  that  he  is  willing  and  desi« 
row  to  be  admitted  to  those  helps  or  that  favour  of  Crod  which  the  gos* 
pd  has  promised,  only  upon  condition,  that  he  does  not  falsify.  These 
nras  plainly  diow,  that  the  juror  devotes  himself  to  the  displeasure  of 
God  by  a  solemn  renunciation  of  his  mercies  in  general,  and  of  his  mer* 
des  promifled  by  the  gospel  in  particular,  if  be  does  not  make  good 
idiat  he  swears  to;  whether  it  is  to  perform  a  compact,  or  to  tell  the 
truth.  There  are  two  £9rms  of  an  oath  mentioned  by  Livy,  whidi 
my  serve  to  show  us,  tfiat  the  jurors  amongst  heathens,  as  well  as 
aiaoD^  christians,  were  understood  to  devote  themselves  to  the  anger 
of  dmr  gods,  if  they  broke  their  oath.  In  establishing  an  agreement 
between  the  Romans  and  the  Albans,  Sp.  Furius  devotes  the  Roman 
people,  if  tfiey  first  broke  the  agreement — ^*If  the  Roman  people  fiul 
to  make  good  this  agreement;  do  thou,  O  Jupiter,  smite  them  upon  that 
iMf^  as  I  now  smite  this  swine;  and  smite  them  so  much  more  as  thou 
srt  greater  in  power  and  might  than  I  am — and  having  said  this  he 
slriMk  a  swine  which  he  hdd  in  his  left  hand,  with  a  stone  which  he 
held  in  hia  right.  Hannibal,  just  before  the  battle  with  the  Romans  at 
the  mr»  Ticinus,  having  promised  large  rewards  to  his  soldiers,  con^ 
firmed  his  promise  with  an  oath  of  much  the  same  form.  fHe  held  a 
\mb  in  his  left  band,  and  a  flint  in  his  right;  and  whilst  he  prayed  to 
Jupiter  and  all  the  gods,  that,  if  he  failed,  they  would  slay  him,  as  he 
then  slew  that  lamb,  he  struck  the  head  of  the  lamb  with  the  flint 

YH.  tl^  was  not  uncommon  amongst  the  ancients,  q^  what  God 
hf  persons  to  swear  by  other  things,  without  the  men-  n  not  mentioned, 
lion  of  God,  as  by  the  sun,  the  stars,  or  the  heaven;  by  Jw^to  be  under- 
Iheir  own  life,  the  life  of  their  children,  or  the  life  of  '^'^ 
&eir  prince.  Oaths  by  the  sun,  the  stars,  or  the  heavens,  seem  to  have 
been  introduced,  when  these  were  imagined  to  be  divinities.  But  such 
an  oath  in  the  mouth  of  a  christian  looks  like  pro&neneas:  and  I  should 

•  Uv.  1.  24.  t  Liv.  XXI.  45.  ♦  Grot  ut  sup.  §  XI. 
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not  BO  much  inquire  whedier  he  was  guiltj  of  peijur j  in  not  keepuig 
it,  as  whether  he  was  not  guilty  of  affronting  God  in  taking  it  Un- 
less indeed  where  a  person,  out  of  reverence  to  the  name  of  God,  ab* 
stains  from  using  it,  and  means,  when  he  swears  hj  heaven,  to  swear 
by  that  God,  whom  we  have  been  taught  to  eall  our  father,  who  is  in 
l^ven.  *Sanderson  imagines,  that  to  swear  by  our  own  life,  or  the 
life  of  our  children,  or  the  life  of  our  prince,  is  tacitly  swearing  by 
that  God,  from  whom  these  blessings  were  received.  But  certainly, 
amongst  the  ancients,  who  used  these  forms,  this  was  not  supposed  to 
be  the  import  of  them.  The  juror  meant,  indeed,  to  invoke  the  divine 
vengeance  upon  himself,  if  he  falsified;  but  he  did  this  by  devoting  to 
destruction  what  was,  or  what  he  pretended  to  be,  of  all  things,  most 
dear  to  him.  This,  which  is  the  opinicm  of  Grotius,  appears  to  be  true, 
from  some  passages  that  fPuffendorf  has  cited  from  the  ancients,  toir  this 
purpose.  When  Regulus,  as  the  story  is  related  by  Pliny,  had  pei^ 
suaded  Verania  that  she  would  recover  from  her  illness;  she  called  for 
her  will,  and  made  Regulus  her  heir:  it  appears,  from  the  sequel,  by 
what  sort  of  an  oath  he  had  attested  the  certainty  of  her  recovery:  ftir 
when  Verania  was,  soon  after  this,  in  her  last  extremities,  she  ex* 
claimed  against  him  as  a  perjured  villain,  who  had  foresworn  himself^ 
by  the  life  and  safety  of  his  son.  Pliny's  reflection  upon  it,  explains 
the  intent  of  such  an  oath.  Regulus,  says  he,  makes  use  of  this  stra- 
tagem not  more  frequently  than  wickedly;  whilst  he,  every  day,  de- 
ceives the  gods,  to  whose  wrath  he  has  devoted  this  unhappy  son  at 
his.  ]:Lysias,  in  one  of  his  orations,  introduces  the  daughter  of  Diagi- 
ton  and  widow  of  Diodotus,  offering  to  swear,  by  the  children  both  of 
her  former  and  her  second  marriage,  that  Diodotus  had  committed  to 
the  trust  of  Diagiton  five  talents;  to  which  she  adds,  I  am  neither  so 
abandoned  nor  so  covetous,  as  to  leave  the  curse  of  perjury  upon  my 
children,  for  the  sake  only  of  leaving  them  a  maintenance.  When  tke 
king  of  the  Scythians  is  sick,  he  sends,  says  §Herodotus,  for  three  of 
the  most  approved  public  diviners,  to  inquire  into  the  occasion  of  his  dis- 
temper: and  their  usual  answer  is,  that  such  or  such  a  person  has  for- 
sworn himself  by  the  royal  palace:  for  amongst  the  Scythians,  this  oath, 
by  the  king's  palace,  is  reckoned,  of  all  others,  the  most  sacred.  From 
this  last  mentioned  form,  we  may  collect,  both  that  swearins  by  the 
king's  palace,  was  understood  to  be  the  same  as  swearing  by  the  king's 
person;  in  like  manner,  as  our  Saviour  interprets  an  oath  by  the  tem- 
ple, to  be  an  oath  by  him,  that  dwelleth  therein.  And  we  may,  from 
thence,  collect,  likewise,  that  such  an  oath,  by  the. king's  person, 
was  understood  to  devote  his  person  to  some  calamity,  if  the  jtiror 
falsified. 

What  security  an  ^^^'-  ^'  "^^)'»  perhaps,  be  asked,  what  greater  secu- 
oath  gives  of  the  rity  WO  have  of  a  man's  veracity  or  fidelity,  in  respect 
truth  of  what  is  of  what  he  promises  or  affirms  upon  oath,- than  we 
sworn  to.  should   have  had,  if  he  had  only  affirmed  or  promised 

the  same  thing  without  swearing  to  it.  Falsehood  and  perfidiousness 
are  crimes  against  the  law  of  nature,  as  well  as  perjury.  If,  therefi>re, 
either  the  love  of  what  is  right,  or  the  fear  of  being  punished  for  doing 

*  De  juram.  oblig.  prael.  I.  §  4.  f  Book  IV.  Chap.  If.  §  m. 
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what  18  contrarj  to  the  law  of  God,  is  what  restrains  any  one  from  fal- 
sifying, when  he  is  upon  oath;  will  not  the  same  love  of  what  is  right, 
or  the  same  fear  of  heing  punished  for  what  is  contrary  to  the  law  of 
God,  equally  restrain  him  from  being  false  or  perfidious,  when  he  is  not 
upon  oath?^— The  great  security  which  an  oath  gives  us  of  his  veracity 
or  fidelity,  who  takes  it,  arises,  indeed,  as  is  here  supposed,  from  his 
fear  of  offending  that  almighty  being,  by  whom  he  swears,  if  he  is 
guilty  of  falsifying.  And  it  muat  be  farther  owned,  that  a  wise  and  a 
good  man  will  be  afraid  of  falsifying,  even  though  he  has  taken  no  oath; 
lest  by  so  doing  he  should  offend  the  same  almighty  being.  But  then 
these  are  different  degrees  of  fear:  the  fear  of  perjury  is,  upon  two 
aecounts,  naturally  greyer  than  the  fear  of  simple  falsehood.  First, 
because  perjury  is  the  greater  crime  of  the  two;  since  falsehood  is  only 
a  breach  of  the  laws  of  God;  whereas,  perjury  is  a  direct  insult  upon 
him,  and  sets  him  at  defiance.  And^  secondly,  because  he  who  is  sim- 
ply guilty  of  falsehood,  has  room  to  entertain  hopes  of  forgiveness: 
whereas,  he  who  is  guilty  of  perjury,  has  devoted  himself  to  the  dis- 
|Aea»ure  of  God,  and  precluded ,  himself  from  all  such  hopes  of  for- 
giveness by  renouncing  his  merciea. 

IX,    *From  considering  the  principle  upon  which  Credit  due  to  m 
our  assurance  of  a  man's  fidelity  or  veracity  depends,  idolater't  oith. 
iriien  he  is  upon  oath,  we  may  be  able  to  judge  what  credit  is  to  be 
given  to  any  one  who  has  sworn  by  a  false  god. 

But  in  determining  this  question,  it  will  be  necessary  to  inquire, 
whether  the  juror  believed  the  being,  by  which  he  swore,  to  be  the 
true  God.  If  he  did  not,  then  he  certainly  would  not  be  afraid  of  offend- 
ing what  be  knows  has  no  power  to  hurt  him,  if  he  does  offend:  his 
oi&,  therefore,  would  not  in  the  least  ascertain  his  fidelity  or  veracity. 
He  might,  too,  perhaps,  if  he  should  falsify,  acquit  himself  of  the  guilt 
of  perjury:  but  then  he  should  remember,  that  though  it  could  not  pro- 
perly be  called  an  insult  upon  God,  and  a  defiance  of  his  power  to 
break  such  an  oath,  yet  it  was  the  highest  insult  upon  him  to  swear  in 
tUs  manner.  It  was  in  fact  nothing  less  than  idolatry:  for  an  oath  is 
m  act  of  religion,  which  implies,  that  we  acknowledge  the  being,  upon 
iihom  we  call  as  an  avenger  of  our  falsehood,  to  have  infinite  wisaom 
and  infinite  power;  such  wisdom,  however,  as  can  search  into  our 
dioughts,  and  know  whether  we  do  falsify  or  not,  and  such  power  as  can 
faally  exclude  us  from  all  happiness,  if  we  do.  He,  therefore,  who 
swears  by  a  fake  god,  knowing  it  to  be  such,  ascribes  by  this  act  such 
knowledge  and  power  to  the  being,  by  whom  he  swears,  as  belongs 
oaly  to  the  true  God,  and  as  cannot,  without  the  crime  of  idolatry,  be 
ascribed  to  any  other  being. 

But  if  the  juror  is  firmly  persuaded  that  the  being  by  which  he 
swears,  ia  the  true  God;  we  have,  notwithstanding  the  idolatry,  both 
of  his  general  persuasion *and  of  his  particular  act,  the  same  assurance 
of  his  fidelity,  that  we  should  have  of  a  christian's  fidelity,  who  believes 
in  the  true  Ck>d,  and  has  sworn  by  him.  The  christian's  fear  of  the 
coDsequenees  of  perjury  is  our  security  that  he  will  not  falsify,  and 
is  die  foundation  of  that  credit,  which  he  obtains  upon  his  oath:  and  as 
die  pagan,  firoro  his  persuasion  of  the  wisdom  and  power  of  the  being, 

*  Grot  ut  lup.  ^  XII. 
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by  which  he  sweafBy  is  under  the  same  fears;  we  hare  die  isame  seeU' 
rity  of  his  not  falsii^ing:  his  oath,  therefore,  deseryes  upon  the  same 
foundation  to  obtain  the  same  credits 

Whether  the  true  God  will  punish  a  pagan  for  perjury,  when  he  has 
foresworn  himseV  by  a  folse  ^,  is  a  question  of  theology  rather  than 
of  natural  law,  and  is  certainly,  however  divines  may  decide  it,  quita 
foreign  to  the  point  now  before  us.  Our  assurance  of  the  pagan's  ve- 
racity rests  upon  the  same  foundation,  in  whatever  manner  this  ques- 
tion is  determined:  it  rests  upon  the  persuasion  of  his  own  mind,  and 
upon  his  fears,  which  arise  from  that  persuasion;  and  not  upon  the  fti- 
ture  sentence  to  be  passed  upon  him  by  the  true  Ood,  of  whom  he  is 
ignorant,  and  whose  counsels  never  come  into  his  deliberaticm,  when 
he  considers  the  consequences  of  his  perjury. 

OaAs  may  be  t^  X.  It  is  most  convenient  that  the  juror  should  take 
k«n  by  proxy.  the  osth  in  his  own  person,  and  not  by' proxy:  because 
by  going  through  the  solemn  outward  acts,  vrith  which  an  oath  is  eom- 
monly  attended,  and  by  repeating  the  words  of  execration  ourselves, 
we  are  more  likely  to  be  affected  with  a  due  sense  of  what  we  are 
about;  than  if  anodier  person  was  to  go  through  the  form,  and  to  re- 
Mat  the  words  for  us.  But  otherwise  there  is  nothing  naturally  wrong 
in  allowing  an  oath  to  be  taken  by  proxy:  since,  as  I  could  renouaee 
the  divine  mercy  and  imprecate  the  divine  vengeance  in  my  own  p^- 
son,  so  I  can  empower  another  to  do  it  for  me:  and  what  he  does,  who 
is  so  empowered,  is  as  much  my  act,  and  binds  me  as  effectually,  aa  if 
I  had  done  it  myself. 

Otthi  and  vow%  XL  Before  we  go  any  farther  in  our  inquiries  eaor 
howdiftingabhed.  cemiug  the  nature  and  effect  of  oaths,  it  maybe  pro- 
per to  take  notice  of  a  distinction  between  oaths  and  vows. 

By  what  has  been  said  already  concerning  an  oath,  it  appears  thai 
by  an  oath,  Grod  is  called  upon  to  see  to  the  performance  of  what  we 
promise,  or  to  the  truth  of  what  we  affirm,  and  to  punish  us,  if  we  are 
found  to  be  perfidious  or  false.  So  that  an  oath  does  not  properly  con- 
tain in  it  any  new  and  distinct  obligation,  but  only  confirms  ue  obliga- 
tion of  some  other  act.  If  I  make  a  promise  to  a  man  and  he  aocepte 
it,  I  am  obliged  to  performance.  If  he  is  doubtful  about  my  fidelity, 
and,  in  order  to  remove  his  doubts,  I  swear  to  my  promise;  I  do  not^ 
by  this  act,  lay  myself  und^  any  new  or  distinct  obligation,  but  only 
Btrenethen  the  obligations,  under  which  I  had  laid  myself  before:  and 
this  I  do  by  introducing  the  deity  as  a  third  party  in  the  obligation, 
or  rather  as  a  guarantee  of  the  pact,  to  see  to  the  performance  of  it» 
The  effect  then  of  an  oath  is  to  annex  a  peculiar  penalty  to  some  other 
obligation:  the  juror  renounces  God's  mercy,  or  devotes  himself  to 
Ctod^s  displeasure,  if  he  does  not  make  good  that  other  obligation. 

This  effect  of  an  oath  is  what  we  mean  by  the  obligation  of  it.  So 
that  when  I  speak  of  the  obligation  of  an  oath,  I  would  not  be  under- 
stood to  mean  any  separate  or  distinct  obliglttion,  but  only  the  effect  of 
it  in  strengthening  some  other  obligation,  to  which  it  is  joined. 

But  a  vow  is  a  pact,  in  which  there  are  no  others  concerned  besides 
God  and  the  person  who  makes  the  vow.  It  is  a  promise  made  directly 
to  God  himself^  and  is,  therefore,  such  an  act,  as  produces  a  disliael 
obligation  upon  the  maker  of  it 
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Some  oaths  may,  indeed,  from  the  form  of  them,  produce  an  obliga- 
tion, where  the  juror  would  otherwise  have  been  under  no  obligation. 
This  IB  die  case  in  assertory  oaths,  where  the  person  who  takes  the 
oath  might  otherwise  have  been  silent,  and  consequently  would  not 
have  been  oblieed  to  tell  the  truA,  if  he  had  not  sworn  to  tell  it.  But 
ihea  in  forms  of  this  sort  we  must  observe,  that,  besides  the  oath  itself, 
there  is  a  promise  contained,  and  such  a  promise,  as  would  have  been 
obligatory,  if  it  had  been  expressed  in  such  words  as  would  have  sepa- 
rated it  from  the  oath.  So  that  the  oath  introduces  an  obligation  no 
otherwise,  than  by  being  accidentally  included  in  the  same  form  of 
words  with  the  promise,  from  which  the  obligation  properly  arises.  A 
form  of  words,  which  is  suited  to  the  purpose  of  my  swearing  to  tell 
the  truth,  contains  both  a  promise,  that  I  will  do  so,  and  an  oath  con- 
frming  such  promise. 

XIL  *An  oath  produces  no  effect,  where  it  is  not  at-  No  eflTect  of  tn 
tended  with  such  outward  circumstances,  as  plainly  <***'»  T^d  ***^ 
show,  that  he  who  goes  through  the  form  of  it,  intends  J5^^ 'mtentioiTto 
to  swear.     How  for  his  want  of  inward  intention  may  Bweur. 
affeet  bis  obligation,  shall  be  considered  presently. 

This  seems  to  be  so  certain,  as  to  make  it  ridiculous  to  imagine,  on 
the  contrary,  that  he  whd  repeats  the  words  of  an  oath,  when  the  occa- 
sion of  doing  this,  or  the  manner  of  doing  it,  show  him  to  have  no  in- 
tention of  binding  himself,  should,  notwithstanding  this,  be  bound 
merely  by  repeating  those  words:  as  if  the  words  of  an  oath  acted  like 
a  charm,  and  could  not  pass  through  a  man's  mouth,  upon  any  occa- 
sion, or  in  any  manner,  without  binding  his  conscience.  A  clerk  in 
court  dictates  to  me  the  very  words  which  I  am  to  say  in  taking  an 
oath,  and  without  mentioning  my  name,  speaks  throughout  in  the  first 
person,  because  I,  who  am  to  repeat  the  words  after  him,  am  to  speak 
m  this  person:  the  occasion  of  his  doing  this  would  sufficiently  show, 
that  he  had  no  design  of  swearing  himself;  that  I,  and  not  he,  am  the 
juror;  and  that  whatever  is  Ae  matter  of  the  oath,  I,  and  not  he,  am 
bound  to  the  performance  of  it. 

However,  in  most  cases,  all  ambiguity  of  this  sort  is  effectually  pro- 
vided against,  by  speaking  in  the  second  person,  and  telling  the  juror 
what  he  is  to  swear,  without  making  him  repeat  the  words:  or,  because, 
where  the  oath  is  long  and  the  matter  of  it  various,  it  may  be  the  better 
impressed  upon  his  mind,  if  he  is  made  to  repeat  them,  his  name  may 
be  inserted  to  ascertain  that  he  is  the  juror.  And  in  either  case,  in 
the  solemn  form  of  an  oath,  besides  repeating  the  words,  some  act  like- 
wise is  to  be  done  by  the  juror,  such  as  holding  the  gospels,  kissing 
the  book,  lifting  up  his  right  hand,  putting  his  hand  under  the  thigh  of 
him  who  imposes  the  oath.  Such  oaths  as  these,  from  the  corporal  act 
of  die  juror  himself,  are  called  corporal  oaths:  and  this  act,  whatever 
it  18,  sufficiently  fixes  who  the  person  is,  that  intends  to  swear. 

Xin.  fBut  may  it  not  be  asked,  whether  the  juror  is  want  of  inward 
oUiged  by  his  oath,  or  incurs  the  guilt  of  perjury  in  intention,  where 
breiing  it,  supposing  him  to  go  through  all  the  for-  ^^  IriToft 
mality  of  swearine,  as  to  the  outward  acts,  in  such  a  does  not  prevent 
manner,  that  all  who  see  and  hear  him,  would  conclude  the  effect  of  an 
that  he  intends  to  swear,  but  to  have,  in  the  meantime,  <**^ 

•  Grot  Lib.  II.  Gap.  XIII.  S II.  f  Grot  Ibid.  S  HI- 
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a  reserve,  of  not  intending  to  swear,  in  his  own  mind.    A  simple  pro- 
mise, in  the  same  circumstances,  would  undoubtedly  be  binding:  be- 
cause those  outward  signs,  which  either  nature  suggests  or  custom  es- 
tablishes for  expressing  or  publishing  our  intentions,  stand  in  the  plaee 
of  the  intentions,  which  they  so  express.     The  juror,  therefore,  not- 
withstanding his  inward  reserve,  is  certainly  under  the  obligation  of 
his  promise.     And  the  only  doubt  that  there  can  be,  in  regard  to  the 
effect  of  his  oath,  arises  from  hence:  mankind  have  no  way  of  knowing 
one  another's  thoughts,  but  by  means  of  the  outward  signs,  which  are 
made  use  of  to  express  those  thoughts:  upon  that  account,  our  obliga- 
tions or  our  claims,  arising  from  consent,  can  be  ascertained  no  other- 
wise than  by  the  intention,  which  appears;  and  no  regard  can  be  had  to 
any  other  intention.   But  the  case  may  at  first  sight  appear  to  be  other- 
wise in  respect  of  God.     He  knows  the  innermost  thoughts  of  our 
heart,  though  we  express  them  by  no*  outward  sign  at  all;  nor  can  he 
be  misled  to  judge  Uiem  to  be  what  they  are  not,  though  we  should 
make  use  of  such  outward  signs  as  custom  has  made  to  signify  what  is 
directly  contrary  to  our  meaning  when  we  use  them.    Since,  there- 
fore, the  effect  of  an  oath,  like  all  adventitious  obligations,  depends 
upon  our  intention,  as  far  as  it  is  known  to  the  party  with  whom  we 
are  concerned;   and  since  the  party,  with  whom  we  are  concerned 
in  oaths,  is  God,  who  knows  the  true .  intention  of  our  hearts;   it 
may  seem  at  first  sight,   that   the  want  of  an  inward  intention  to 
swear,  will   prevent  the  oath  from   producing  its  effect;    notwith- 
standing we  make  use  of  such  words  or  other  signs,  as  might  make 
us  appear  outwardly  to  have  an  intention  of  swearing.     But  here  it  is 
to  be  remembered,  that  the  effect  of  all  oaths  is  to  confirm  some  human 
pact,  some  contract  or  some  promise,  either  express  or  implied,  be- 
tween man  and  man.     God  is  called  in,  not  in  order  to  produce  any 
new  obligation,  but  only  to  strengthen  the  obligation  of  such  human 
pact.     It  IS  to  be  remembered  farther,  that,  in  the  very  oath  itself,  the 
juror  agrees  with  the  person,  who  imposes  or  who  accepts  the  oath, 
to  call  God  in  as  a  party  to  their  obligation.     Thus  Uien  an  oath,  in 
all  views  of  it,  though  it  calls  in  God  as  a  party,  is  in  itself  only  part 
of  a  human  pact:  and,  consequently,  as  in  all  other  pacts  between  man 
and  man,  so  likewise  in  an  oath,  the  outward  declarations  stand  in  the 
place  of  the  juror's  intention;  and  if  he  falsifies  in  respect  of  what  is 
expressed  by  such  outward  declarations,  he  is  guilty  of  perjury,  what- 
ever secret  reserves  he  might  have  in  his  own  mind, 
oath  is  void,  when    ,  ^I V.  From  what  has  been  said  it  sufficiency  apnears, 
the   pact  is  so,  that  the  proper  matter  of  all  oaths  is  some  other  obliga* 
with  which  it  is  tion.     What  we  swear  to,  is  some  promise  or  contract^ 
joined.  either  expressed  or  implied:  and  the  obligation  of  such 

promise  or  contract,  which  the  oath  is  intended  to  confirm,  is  the  mat- 
ter of  the  oath.  When,  therefore,  the  promise  or  contract  is  void, 
which  the  oath  was  made  use  of  to  confirm,  there  can  be  no  effect  of 
the  oath;  or,  to  speak  in  the  common  language,  there  can  be  no  obliga* 
tion  arising  from  it.  For  where  there  is  no  obligation  from  such  pro- 
mise or  contract,  the  oath  has  no  matter,  and  of  course  can  produce  no 
effect.  We  swear  to  make  good  some  particular  oblisation:  therefore^ 
where  that  obligation  b  void,  or  where  there  is  no  obligation,  we  swear 
to  nothing. 
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*Upoti  this  principle,  all  oaths  which  are  obtained  by  fraud  are  void; 
if  the  fact,  in  which  the  juror  is  deceived,  was  the  whole  ground  or 
reason  of  his  swearing:  for  we  have  seen  already,  that  such  erroneous 
pacts  are  void  in  themselves.  In  like  manner  all  oaths  to  the  perfor- 
mance of  what  is  impossible  or  unlawful  are  void:  because  the  pacts 
are  so,  which  such  oaths  are  made  use  of  to  strengthen.  For  the  same 
reason,  where  an  extorted  promise  is  void,  the  promiser,  though  he 
should  be  sworn  to  performance,  is  not  affected  by  the  oath. 

But  in  the  case  of  oaths,  which  arise  from  fear,  we  must  distinguish, 
as  we  did  in  the  case  of  promises.  Whenever  a  promise,  which  arises 
from  fear,  is  binding  upon  the  promiser,  an  oath,  arising  from  the  same 
cause,  and  applied  to  confirm  such  a  promise,  will  have  its  full  effect. 
All  oaths,  therefore,  which  are  extorted  by  any  just  fear  are  binding; 
and  BO  likewise  are  all  such  as  arise  even  from  unjust  fear;  provided 
tfaeperson,  to  whom  we  swear,  had  no  hand  in  the  injustice. 

XV.  fit  is  sometimes  inquired,  under  this  head,  oath  to  a  robbei 
whether  we  are  bound  by  an  oath,  which  we  swear  to  »  binding^. 
a  robber.  Those,  who  maintain  such  an  oath  not  to  be  binding,  are 
apt  to  confound  two  other  questions  with  this; .  though  they  are  very 
different  from  it.  They  either  invent  some  unlawful  matter  for  the 
oath,  and  then  conclude  it  to  be  void;  or  else  they  set  aside  the  obliga- 
tion of  it  upon  an  arbitrary  supposition  of  its  having  been  unjustly  ex* 
torted.  But  in  the  true  state  of  this  question  the  matter  of  the  oath 
and  the  manner  of  procuring  it  are  no  way  concerned.  It  is  one  thine 
to  inquire,  whether  an  oath  to  this  or  that  purpose  is  binding;  and 
anodieT  to  inquire  whether  an  oath,  without  considering  the  purport  of 
it,  is  therefore  void,  because  the  person,  with  whom  we  are  concerned, 
is  a  robber.  The  former  inquiry  relates  to  the  matter  of  the  oath,  the 
latter  relates  only  to  the  character  of  the  person  to  whom  we  swear. 
So  again;  it  is  one  thing  to  inquire  whether  an  oath  unjustly  extorted 
is  binding;  and  another  to  inquire,  whether  an  oath  is  binding,  merely 
because  the  person,  to  whom  we  swear,  is  a  robber,  without  consider- 
ing whether  he  extorts  it  or  not.  The  stress  of  the  present  question, 
when  stripped  of  all  circumstances,  which  do  not  belong  to  it,  rests 
upon  this  single  point;  since  a  robber  is  a  common  enemy  of  mankind; 
can  any  oath,  though  the  matter  of  it  should  be  lawful,  and  though 
there  is  no  particular  injustice  in  the  manner  of  obtaining  it,  oblige  the 
juror?  The  character  of  the  person,  to  whom  we  swear,  is  the  only 
circumstance  to  be  considered:  and  the  question  is,  whether,  as  there 
IB  no  intercourse  of  social  ties  between  him  and  the  juror,  he  can  have 
any  claim  in  consequence  of  the  juror's  oath. 

When  the  question  is  thus  stated,  the  obvious  answer  seems  to  be, 
that  such  an  oath  is  binding,  notwithstanding  the  character  of  him  to 
whom  we  swear.  If  there  is  nothing  unlawful  in  the  matter  of  the 
oath,  nor  any  injustice  in  the  manner  of  procuring  it,  the  character  of 
the  robber  does  not  at  all  enter  into  it,  and  for  that  reason  cannot  at  all 
•ifeet  it.  To  urge,  that  he  has  broken  all  social  ties,  and  that  conse- 
quently he  can  have  no  claim  arising  from  the  natural  connections  of 
mankind  with  one  another  is  nothing  to  the  purpose:  because  the  claim 
i&  question  is  not  such  an  one  as  naturally  arises  out  of  any  social  con- 

*  Grot  Lib.  U.  Cap.  XOI.  §  XTV.  t  ^ro^-  ^^^'  ^  ^^' 
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nectioDB  with  him,  but  such  an  one  as  we  give  him  bj  tiie  ptrtieuiir 
act  of  swearing  to  him  voluntarily  for  some  lawful  purpose.  He  laiy, 
indeed,  by  having,  as  it  were,  declared  war  against  all  mankind,  hav« 
deprived  himself  of  all  his  former  claims:  but  it  does  not  appear  fron 
hence,  that  it  is  become  impossible  for  him  to  acquire  any  claim,  though 
we  are  ever  so  willing  to  give  him  one,  and  though  there  is  no  inju- 

tice  either  in  our  giving  him  such  claim,  or  in  his  procuring  or  acc^« 

...  • 

mg  It. 

*6rotius,  indeed,  carries  this  matter  fiurther,  and  maintains,  Ait  if 
our  oaths  are  not  directed  to  man,  but  to  God;  that  is,  if  our  encage* 
ments  are  properly  vows  and  not  oaths;  or  if  they  are  indeed  sut^  ai 
tend  to  confer  a  claim  upon  them,  to  whom  we  swear,  but  any  dung 
can  be  objected  to  that  claim,  so  as  to  set  it  aside;  which  is  the  cms 
where  an  oath  is  extorted;  we  are  then  obliged  to  make  good  what  m 
have  sworn  to,  not  in  virtue  of  their  ri^t,  to  whom  we  swear,  be- 
cause, by  the  supposition,  they  have  no  right,  but  in  regard  to  (}od,b7 
whom  we  swear.  If  this  reasoning  was  just,  an  oath  idven  to  a  rob- 
ber, not  only  when  he  has  procured  it  &irly,  but  when  he  has  tttaridi 
it  by  unjust  fear,  would  be  binding  upon  the  juror. 

To  clear  up  this  matter  we  will  first  suppose  our  engagement  to  be 
jH'operly  an  oath:  where,  besides  the  appeal  to  God,  there  is  the  q^ 
pearance  of  some  right  or  claim  conferred  upon  the  party,  to  whom  ve 
swear.  If  this  right  or  claim  is  void  in  itself,  or  if  any  thing  ean  be 
opposed  to  it,  which  would  set  it  aside,  so  that  the  promiser,  u  he  had 
not  sworn,  would  not  have  been  bound  to  performance;  yet,  if  he  baa 
sworn,  the  oath,  says  our  author,  will  bind  him.  Now,'  this  deeiflko 
plainly  proceeds  upon  this  false  principle,  that  the  oath  is  a  distinct  eo* 
venant  in  itself,  and  not  a  part  of  the  pact,  which  it  is  intended  to  con- 
firm. But  the  true  notion  of  an  oath,  as  already  explained,  diowa  that 
it  is  no  such  distinct  covenant,  that  it  does  not  properly  contain  ip  ft 
the  notion  of  an  obligation,  if  we  separate  it  from  some  other  obligi- 
tory  pact  with  which  it  is  joined:  the  obligation  of  it  amounts  to  no 
more  than  the  addition  of  an  extraordinary  penalty,  if  we  ftlsify  in  diat 
pact.  If,  therefore,  we  take  away  the  obligation  of  the  pact,  to  whieh 
such  penalty  has  been  annexed  by  swearing  to  it;  what  becomes  of  tht 
penalty;  that  is,  of  the  obligation  of  the  oath?  I  make  a  promiii 
or  engage  in  a  contract:  by  this  act  I  oblige  myself  to  do  or  io 
give  something.  I  swear  to  this  pact;  the  oath  strengthens  this  obh- 
gation,  by  subjecting  me  to  an  extraordinary  penalty,  if  I  do  not  aet 
conformably  to  my  (M>ligation.  But  by  some  uslw  in  the  paict  there  hap- 
pens to  be  no  obligation  arising  from  it:  how,  therefore,  do  I  incur  Aa 
penalty  annexed?  I  am  subject  to  it,  if  I  do  not  do  what  I  was  obligw 
to:  but  I  am,  on  account  of  that  flaw  in  the  pact,  obliged  to  nothing; 
and,  consequently,  let  me  act  as  I  will,  I  am  clear  of  the  pendty. 

If  we  suppose,  what  is  not  true,  that  the  oath  is  an  obligatory  net 
distinct  from  the  promise  or  contract  confirmed  by  it;  the  obligatiop 
of  an  oath,  in  this  view  of  it,  is  between  Grod  and  the  jur<n*;  eo  tbattt 
will,  in  effect,  amount  to  a  vow.  We  shall,  therefore,  see  how  the 
case  would  stand  upon  this  supposition,  if  we  consider  what  would  be 
the  effect  of  a  vow  in  such  circumstances.    Suppose,  Aereforei  n  ^^ 
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to  be  unJQBtly  extorted;  does  such  vow  bind  the  person,  who  is  thus 
forced  to  engage  in  it^  To  determine  upon  this  question,  it  will  be 
necessary  to  observe,  that  as  a  promise  made  to  a  man  does  not  oblige, 
unless  he,  to  whom  it  is  made,  accepts  it;  so  neither  does  a  vow,  which 
is  a  promise  made  to  God,  oblige,  unless  God  accepts  it.  When- 
ever, therefore,  we  have  sufficient  reason  to  believe  that  God  does  not 
accept  a  vow,  such  vow* is  not  binding.  Now  the  case  supposes  some 
damage  to  arise  from  the  vow  to  the  party  engaging  in  it;  which 
damage  is  the  effect  of  the  other  party's  injustice,  who  extorts  it  by  the 
use  of  force.  I  cannot,  therefore,  see  what  grounds  there  can  be  to 
imagine,  that  God  accepts  such  a  vow,  unless  we  would  make  him  a 
party  in  the  injustice,  and  suppose  that  he  consents  to  the  damage, 
which  must  be  sustained  by  the  performance  of  it. 

XVL  •Whatever  effect  there  is  in  an  oath,  merely  as  Effect  of  an  oath 
an  oath,  or  as  it  subjects  the  juror  to  the  guilt  of  perjury  doea  not  extend  to 
if  he  falsifies,  this  effect  does  not  descend  to  the  heirs  ^®  juror't  hein. 
of  the  juror.  It  has,  indeed,  been  shown  elsewhere,  that  as  far  as 
any  contract,  which  has  been  confirmed  by  an  oath,  affects  the  goods  of 
the  juror,  such  contract  will  bind  his  heirs.  But  then  it  does  not  bind 
them  under  the  penalty  of  perjury:  because  an  oath  is  a  personal  ap- 
peal to  God;  it  is  an  act,  by  which  the  person,  who  makes  this  appeal, 
imprecates  the  divine  displeasure  upon  himself,  or  renounces  for  him- 
self the  divine  favour,  if  he  does  not  perform  what  he  swears  to:  and, 
consequently,  the  penalty  of  incurring  the  divine  displeasure,  or  of 
forfeiting  the  divine  favour,  if  the  oath  is  not  kept,  is  merely  personal, 
or  does  not  affect  the  juror's  heirs. 

A  man  may  endeavour  to  extend  this  penalty  farther,  by  wishing  a 
curse  upon  his  heirs,  by  imprecating  the  divine  displeasure  upon  them, 
or  by  renouncing  the  divine  favour  towards  them,  if  they  do  not  per- 
form what  he  has  sworn  to.  But  whatever  fear  superstition  may  pro- 
duce in  them  upon  account  of  such  an  execration;  it  is  very  evident, 
that  reason  and  religion  would  show  it  to  be  impossible  for  any  one  to 
renounce  the  favour  of  God  and  the  hopes  of  his  mercy  for  any  one  but 
himself;  and,  consequently,  that  the  penalty  of  perjury  is  confined 
wholly  to  himself,  however  he  might  endeavour  to  extend  it  to  his  heirs. 
XVn.  When  we  threaten  to  do  any  causeless  harm,  oatha  to  do  harm 
and  swear  io  put  those  threatenings  in  execution;  it  is  not  bindings  as 
plain  that  such  an  oath  confers  no  right  at  all  upon  ^^^'* 
any  one.  It  certainly  confers  no  right  upon  the  person  who  is  to  suf- 
fer this  harm;  or  if  we  could  imagine  it  to  confer  any,  we  may  be  sure 
it  is  such  a  right  as  he  very  readily  gives  up;  because  we  are  sure  that 
he,  like  all  other  men,  is  desirous  to  keep  free  from  suffering  harm. 
And  if  we  have  engaged  to  do  him  this  harm  by  a  promise  made  to 
some  third  person,  which  promise  we  have  sworn  to;  this  promise  is 
vdd.  If,  therefore,  we  apprehend  ourselves  to  be  bound  under  the 
penalty  of  pegury  to  do  such  harm,  it  must  be  by  an  obligation  to 
God,  in  the  way  of  a  vow.  But  the  matter  of  such  oaths,  even  in  this 
view  of  them,  will  always  be  sufficient  to  set  them  aside;  since  we  may 
be  certain  that  God  does  not  accept  them.  So  that  the  juror,  though 
he  is  guilty  of  profaning  God's  name  by  thus  swearing,  is  not  guilty  of 
perjury  by  not  doing  what  he  has  sworn. 
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CHAPTER  XV. 

OF  MARRIAGE. 

L  Marriagey  what. — 11.  Polygamy  incofmstent  with  the  notion  qf 
marriage. — III.  The  case  qA  polygamy  under  and  hrfore  the  Mo* 
saic  law. — IV.  Polygamy  forbidden  by  the  goapeL — V.  Divorce 
forbidden  by  the  law  qf  nature. — VI.  In  what  nuumer  adultery 
disadves  marriage. — VII.  lU  usage  does  not  make  a  fnarriage 
void. — VIII.  A  second  marriage  is  a  nullity^  where  a  former  «if6* 
sists. — IX.  Want  qf  consummation^  in  what  instances  it  voids  a 
marriage. — X.  Marriages  between  rdatums^  how  made  invalid. — 
XL  Force  may  make  a  marriage  a  nuUity.'^XlL  The  effects  (^ 
an  error  in  the  contract  of  marriage. — XIII.  Want  qf  parents!*  con- 
sent not  always  sufficient  to  make  a  marriage  void. — XIV.  JBw- 
band^s  authority^  whence  it  arises. — XV.  What  concubinage  is  a 
good,  and  valid  marriage. 

MkrrijLge,  what  I.  M ARRiAos  is  a  contract  between  a  man  and  a  woman, 
in  which,  by  their  mutual  consent,  each  acquires  a  right  in  the  person 
of  the  other,  for  the  purposes  of  their  mutual  happiness,  and  of  the 
production  and  education  of  children.  Little,  I  suppose,  need  be  said 
in  support  of  this  definition;  as  nothing  is  affirmed  in  it  but  what  all 
writers  upon  natural  law  seem  to  agree  in.  I  have  mentioned,  ijideed, 
no  more  parties,  than  a  man  and  a  woman:  but  I  would  not  be  under- 
stood by  this  way  of  expressing  myself,  to  take  it  for  granted,  in  the 
definition  of  marriage,  that  it  is  naturally  unlawful  for  the  same  man 
to  marry  more  women  than  one:  this  expression  is  consistent  enough 
with  such  polygamy;  because,  if  he  marries  ever  so  many,  each  con- 
tract is  only  between  a  roan  and  a  woman.  I  have  defined  marriage 
to  be  a  contract;  because  mere  cohabitation  is  never,  that  I  know  o^ 
called  by  this  name.  And  the  ends  or  purposes  which  I  have  assigned; 
the  mutual  happiness  of  the  parties,  and  die  production  and  education 
of  children;  seem,  on  all  hands,  to  be  looked  upon  as  the  most  natural 
ends  of  this  contract.  We  will,  therefore,  proceed  to  consider  what 
determination  this  notion  of  marriage  will  lead  us  to,  in  some  of  the 
principal  questions  relating  to  it. 

Polynmy  incon-  ''•  *The  chief  points,  about  which  moralists  diflfer,  are 
nstent  with  the  polygamy  and  divorce.  Some  contend,  that  the  law  of  na- 
notion  of  mar-  ture  does  not  make  it  necessary,  for  only  one  man  and  one 
i^>K^«  woman  to  be  parties  in  the  marriage  contract,  but  allows 

the  same  man  to  engage,  in  this  manner,  and  for  these  purposes,  with 
as  many  women  as  he  finds  convenient.  And  they  contend,  farther, 
that  the  same  law  does  not  require  this  contract  to  be  perpetual, 
but  allows  it  either  to  expire  at  such  a  time  as  the  parties  shall 
agree  upon  at  first,  or  to  be  dissolved  at  any  time  by  their  mutual 
consent.  Others  maintain,  on  the  contrary,  that  the  law  of  nature 
forbids  polygamy,  or  does  not  allow  a  man  to  marry  a  second  wife, 
whilst  the  first  is  living;  and  that  the  same  law  likewise  forbids  divorce, 
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or  does  not  allow  the  contract  of  marriage  either  to  be  made  temporary 
from  the  first,  or  to  be  dissolved  at  the  discretion  and  by  the  consent  of 
the  parties  afterwards. 

We  will  first  examine  the  question  concerning  polygamy.  And  in 
order  rightly  to  understand  this  matter,  it  will  be  necessary  to  observe, 
that  whatever  is  inconsistent  with  the  right,  which  each  party  gives  to 
the  other,  by  the  contract  of  marriage,  is  inconsistent  with  the  contract 
itself,  and  cannot  be  considered  as  a  part  or  condition  of  it.  And  since 
the  law  of  nature  forbids  us  to  break  our  contracts;  it  follows,  that  sup- 
posing polygamy  is  inconsistent,  with  what  we  agree  to  in  the  contract 
of  marriage,  with  the  right  which  each  party  gives  the  other  in  his  or 
her  person,  then  polygamy  must  be  inconsistent  with  the  law  of  na- 
ture. The  man  and  the  woman,  who  are  the  parties  in  a  contract  of 
marriage,  give  to  each  other  a  mutual  right  in  their  respective  persons. 
What  right  the  man  naturally  has  in  the  person  of  the  woman,  or  the 
woman  in  the  person  of  the  man,  is  to  be  determined  by  the  natural 
ends  or  purposes,  for  which  this  mutual  right  is  given.  If,  then,  upon 
examining  this  right  by  those  ends  or  purposes,'  it  shall  be  found  to  be 
inconsistent  with  polygamy;  the  consequence  will  be,  that  by  entering 
into  a  contract  of  marrmge,  or  by  giving  each  other  such  a  right,  they 
have  precluded  themselves  from  polygamy  by  the  very  act  of  marrying, 
diough  they  should  not  preclude  themselves  in  express  terms.  Because 
it  is  impossible  to  suppose  them  to  will  or  intend  contrarieties  at  one 
and  the  same  time:  if  they  have  a  will  or  intention  to  give  each  other 
such  a  jnutual  right  in  their  respective  persons,  this  will  or  intention 
effectually  precludes  them  fi*om  willing  or  intending,  at  the  same  time, 
whatever  is  contrary  to  such  right.  We  may  go  one  step  farther.  As 
the  liberty  of  polygamy  is  tacitly  taken  away  by  the  contract  of  mar- 
riage, when  nothing  is  particularly  said  about  it,  supposing  that  upon 
inquiry  we  find  such  liberty  to  be  inconsistent  with  the  mutual  right 
conferred  by  the  parties;  so  likewise,  upon  the  same  supposition,  the 
parties  cannot  give  each  other  this  liberty  by  any  express  conditions 
annexed  to  the  contract  for  this  purpose  at  the  time  of  making  it:  be- 
cause if  the  contract  itself  is  binding,  all  conditions  which  are  inconsis- 
tent with  the  obligations  of  such  contract,  are  void;  or  if,  on  the  other 
hand,  these  conditions  are  considered  as  binding,  then  they  will  set  aside 
theiM>ntract  or  make  that  void:  so  that  wherever  there  is  a  valid  mai*riage, 
it  takes  away  the  liberty  of  polygamy  or  makes  it  unlawful;  and 
wherever  the  man  and  the  woman  have  so  contracted  as  to  allow  of 
polygamy,  if  I  may  call  it  so,  there  is  no  valid  marriage.  In  order  there- 
fore to  show,  that  polygamy  is  naturally  unlawful,  or  that  the  parties, 
by  their  mutual  consent  in  marriage,  have  precluded  themselves  from 
fte  liberty  of  marrying  any  one  else,  whilst  this  contract  continues  in 
force;  we  are  to  show,  that  it  is  inconsistent  with  the  mutual  right 
which  each  of  them  has  consented  to  give  the  other  in  his  or  her  person. 

Polygamy  may  be  considered  as  of  two  sorts;  it  is  either  a  contract  of 
marriage  of  one  woman  with  any  number  of  men  more  than  one;  or  a 
like  contract  of  one  man  with  any  number  of  women  more  than  one. 
As  to  the  first  sort  of  polygamy;  I  do  not  find,  that  the  vrriters  who 
favour  polygamy  the  most,  undertake  to  defend  it  They  seem  to 
be  agreed  in  maintaining,  that  the  same  woman  ought  not,  at^  the 
•ama  time,  to  have  more  husbands  than  one;  or  that,  in  marriage, 
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the  woman  is  naturally  obliged  to  give  the  man  such  a  AiU  right 
in  her  person^  for  the  purposes  of  marriage,  as  not  to  leave  herself 
at  liberty  to  dispose  of  her  person,  for.  the  same  purposes,  to  any 
one  else,  whilst  he  is  living.  We  may  therefore  take  it  for  granted, 
that  a  woman,  when  she  marries  a  man,  binds  herself  not  to  have 
children  by  any  one  else,  and  to  contrive  only  for  his  happiness 
as  a  husband,  exclusively  of  all  others;  that  she  binds  herself  to 
admit  none  besides  him  to  share  in  her  bed,  or  in  her  conjugal  affec- 
tion. This  then  being  allowed  to  be  the  obligation  on  the  woman's 
part,  there  cannot  at  first  sight,  one  would  think,  appear  to  be  any 
reason  for  imagining  the  obligation  on  the  man's  part  to  be  different 
from  it.  When  two  people  give  each  other  a  mutual  right  in  their 
respective  persons;  the  most  natural  conclusion  is,  that  the  right  given 
is  equal  on  both  sides;  if  there  is  no  express  reserve  to  the  contrary. 
Whatever  liberty  the  woman  parts  with  for  the  benefit  of  the  man;  it  is 
natural,  that  she  should  receive  an  equivalent  from  him,  or  that  he 
should  part  with  as  much  liberty  for  her  benefit.  Unless,  therefore, 
some  exception  is  particularly  agreed  upon  between  them;  he  must  be 
understood  in  marriage  to  give  her  the  same  right  in  his  person,  which 
she  gives  him  in  hers;  that  is,  a  full  right  to  it  for  the  purposes  of  hav- 
ing children,  and  of  their  mutual  happiness;  so  as  to  make  the  effect  of 
the  contract  the  same  on  his  side,  and  on  hers,  by  binding  himself  not 
to  admit  any  besides  her,  to  share  either  in  his  bed,  or  in  his  conjugal 
affection. 

It  may  be  said,  indeed,  in  reply  to  this  conclusion,  or  rather  to  the 
premises  from  whence  it  is  deduced;  that  the  reason  which  lays  the 
woman  under  restraints  in  this  particular,  does  not  extend  to  the  man. 
She  is  not  allowed  to  have  more  husbands  than  one;  because  if  she  had, 
amoncst  many  husbands,  it  would  become  uncertain,  to  which  of  them 
any  child  or  children  of  hers  belong.  Whereas  there  is  no  danger  of 
any  uncertainty,  in  the  issue,  from  a  man's  having  more  wives  than 
one:  because  each  of  the  wives  cannot  but  be  sure  which  child  is  her 
own,  and  which  is  another's.  But  when  this  is  urged  as  a  reason,  why, 
though  the  man  has  naturally  an  exclusive  right  to  the  person  of  his  wife, 
yet  we  cannot  from  thence  conclude,  that  the  woman  has  likewise  natu- 
rally an  exclusive  right  to  the  person  of  her  husband;  they  who  urge 
it,  should  remember,  that  ascertaining  the  issue  of  the  man,  is  so  far 
from  being  the  only  end,  that  it  is  not  the  principal '  end,  which  even 
he  proposes;  and  much  less  can  we  imagine  the  woman  to  have  no 
other  end  in  view  but  to  make  the  man  certain  what  children  are  his. 
And  nothing  is  plainer  than  that  the  nature  of  an  obligation,  arising 
from  a  contract,  can  never  be  determined  by  a  consideration,  which  is 
but  a  secondary  one  in  the  intention  of  one  of  the  parties,  and  which 
never  entered  at  all  into  the  intention  of  the  other.  The  principal  end 
of  each  party  is  the  production  of  children  from  the  body  of  the  other, 
and  the  happiness  which  each  expects  in  the  conjugal  affection  of  the 
other.  But  if  these  are  the  ends,  which  they  mutually  propose  in  con- 
tracting  to  be  man  and  wife,  it  can  never  be  shown,  that  the  woman, 
exclusive  of  all  others,  has  not  the  same  right  to  have  children  of  his 
body,  and  to  enjoy  his  conjugal  affection,  that  the  man,  exclusive  of  all 
others,  has  to  have  children  of  her  body,  and  to  enjoy  her  conjugal  af* 
fcction.     The  happiness  of  the  woman  is  of  as  great  importance  to  her, 
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as  Uie  happiness  of  the  man  is  to  him:  and  she  is  under  no  previous  ob- 
ligation to  consult  his  happiness  either  solely  or  principally,  any  more 
than  he  is  to  consult  hers.  There  is,  therefore,  no  natural  reason  for 
imagining,  that  the  contract  of  marriage  should  have  his  advantage  more 
in  view  than  hers,  or  give  him  a  greater  advantage,  than  it  gives  her. 
If  each  party  has  an  equal  advantage  in  view,  they  consent  only  upon 
condition  of  obtaining  an  equal  advantage:  and  their  consent  upon  these 
terms  will  not  make  the  obligation  of  one  of  them  different  from  the  ob- 
ligation of  the.  other. 

The  only  way,  therefore,  that  is  left  to  make  polygamy  lawful  on 
the  man's  part,  is  by  some  eSLpress  condition  annexed  to  the  contract. 
But  such  a  condition,  if  it  is  inconsistent  with  the  ends  proposed  in  the 
contract,  cannot  be  annexed,  so  as  to  be  binding  upon  the  woman,  with- 
out destroying  the  contract.  Now  the  happiness  of  the  parties  in  their 
married  state  is  one  of  the  principal  ends  of  marriage.  But  if  domestic 
happiness  for  herself  is  the  end  which  the  woman  proposes,  and  which 
engages  her  to  enter  into  the  contract  of  marriage;  she  consents  no 
otherwise  to  give  the  man  a  right  to  her  person,  but  upon  condition  of 
his  obliging  himself  to  contrive  for  her  quiet  and  happiness  in  the  mar- 
ried state,  as  far  as  he  is  able.  It  is  unnatural  and  absurd  to  suppose, 
either  that  the  woman  has  not  this  in  view,  or,  if  she  has,  that  she 
should  consent  to  give  him  a  right  to  her  person  upon  any  other  terms. 
And  if  the  man  consents  to  take  her  upon  these  terms,  it  is  evident 
what  obligation  arises  on  his  part  from  such  consent.  Now  no  reason 
can  be  given,  why  the  contract  of  marriage  should  not  be  so  far  like 
other  contracts,  that  whatever  discharges  the  parties  on  one  side  from 
their  obligation,  should  at  the  same  time  discharge  the  parties  on  the 
oAer  side  from  theirs,  and  make  the  whole  contract  a  nullity.  But 
this  is  the  effect  of  a  liberty  of  polygamy  granted  to  the  man,  even  wiQx 
the  express  consent  of  the  woman:  it  releases  him  from  the  natural  ob- 
ligation of  promoting  her  domestic  happiness,  as  far  as  is  in  his. power: 
and  consequently,  by  releasing  him  from  his  obligation,  it  makes  the 
contract  itself  a  nullity  from  the  beginning.  So  that,  notwithstanding 
where  there  is  such  a  liberty,  there  may  be  cohabitation,  there  can  be 
no  marriage.  I  need  not,  I  suppose^  set  forth  the  jealousies  and  quar- 
rels, which  are  almost  unavoidable,  where  the  same  man  has  more  wives 
tbm  one:  the  fact,  without  enlarging  upon  it,  is  evident  enough  to  con- 
vmce  us,  that  he,  who  shall  thus  cohabit  at  the  same  time  with  a  num- 
ber of  women,  is  far  from  making  the  best  provision  that  he  can,  for 
the  domestic  happiness  of  any  one  of  them.  Taking  then  this  fact 
along  with  us,  we  may  see  how  little  force  there  is  in  what  is  some- 
times urged  in  favour  of  polygamy;  that  no  injury  is  done  to  the  former 
wife  by  marrying  a  second  in  her  life-time,  if  she  has  ccmsented  to  it; 
since  the  husband  cannot  do  her  an  injury  by  giving  her  only  a  part 
of  his  affection,  when  she  has  beforehand  agreed  to  let  him  divide  his 
affection  between  her  and  others.  The  effect  of  allowing  such  a  liberty 
to  him  would  not  be  io  make  it  lawful  for  him  to  enter  into  a  second 
marriage,  the  first  still  continuing  in  force,  but  to  set  the  first  marriage 
itself  aside  from  the  beginning,  and  to  make  it  no  marriage  at  all.  We 
are  misled  by  calling  it  a  consent  to  be  satisfied  with  only  a  part  of  his 
affection;  it  is  a  consent  to  give  him  the  power  of  making  her  happy  or 
unhappy,  just  as  his  own  interest  or  caprice  shall  direct  him.     If  we 
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put  a  liberty  of  polygamy,  allowed  by  the  woman  to  the  man,  into  these 
terms,  the  effect  that  it  would  have  upon  a  contract  of  marriage,  by 
being  joined  to  such  contract,  will  appear  more  evidently.  The  man 
and  woman  in  the  contract  of  marriage  have  their  mutual  happiness  in 
view,  and  this  mutual  happiness  is  the  end,  which  determines  them  to 
enter  into  such  a  contract:  each  party  thereforie  is  understood  to  give 
the  other,  by  the  contract,  a  right  in  his  or  her  person  upon  condition 
only,  that  each  ishall  be  bound  to  promote  the  happiness  of  the  other, 
but  the  woman  in  the  meantime  consents,  that  the  man  shall  be  at 
liberty  to  follow  his  own  humour,  and  to  make  her  happy  or  unhappy, 
as  that  humour  shall  lead  him.  Such  a  condition  as  this  is  so  plainly 
contrary  to  his  part  of  the  obligation  in  marriage,  that  it  is  impossible 
for  the  marriage  and  the  condition  to  subsist  together:  if  the  marriage 
is  valid,  the  condition  must  be  void;  if  the  condition  is  binding  on  her 
part,  who  grants  it,  the  marriage  must  be  a  nullity. 

I  say  farther,  that  the  woman  is  bound  in  conscience  to  stipulate  for 
the  entire  affection  of  her  husband,  and  that  she  puts  it  out  of  her  power 
to  do  her  duty,  if  she  consents  to  be  his  wife  upon  any  other  terms. 
Her  consent  to  be  his  wife  certainly  implies,  that  she  consents  to  have 
children  by  him.  And  as  the  production  of  children  is  necessarily  at- 
tended,  on  the  part  of  the  mother,  as  well  as  of  the  father,  with  the 
duty  of  providing  for  them,  and  educating  them  in  the  best  manner, 
that  she  can;  she  puts  it  out  of  her  power  to  do  her  duty,  if  she  agrees 
to  have  children  upon  any  terms,  which  will  put  it  out  of  her  power 
to  provide  for  them  and  educate  them,  so  well  as  she  might  have  done. 
But  certainly  she  will  not  be  able  to  provide  for  them  and  to  educate 
them,  so  well  as  she  might  have  done,  if  she  consents  to  let  him  divide 
his  affections  between  her  and  other  women,  and  consequently  between 
her  children  and  theirs.  Upon  this  principle,  a  liberty  of  polygamy, 
annexed  to  a  marriage,  must  at  first  sight  be  wrong:  and  perhaps,  upon 
a  closer  inspection,  such  a  condition  will  be  found  to  be  void.  The 
duty  of  the  mother  to  provide  for  and  educate  her  children,  may  indeed 
be  supposed  to  be  of  the  imperfect  sort;  and  if  it  is,  a  simple  transgres- 
sion  of  such  duty  in  any  act  would  not  be  suj£cient  to  make  that  act 
void.  But  in  the  case  supposed,  the  mother  does  more  than  simply 
transgress  her  duty;  she  takes  from  herself  the  power  of  discharging 
it:  and  the  law  can  never  allow  the  validity  of  an  act,  by  which  the 
agent,  if  the  act  was  valid,  would  be  no  longer  obliged  to  obey  the  law. 

Before  we  leave  this  subject,  it  may  be  worth  our  while  to  look  back 
to  their  opinion,  who  contend,  that  polygamy  on  the  part  of  the  woman 
is  unlawful  upon  this  principle,  that  if  she  was  to  have  more  husbands 
than  one,  the  issue  would  be  uncertain,  and  the  man  might  place  his 
affection,  or  employ  his  care,  or  bestow  his  goods  upon  children  which 
are  not  his;  or  might,  on  the  other  hand,  be  wanting  in  some  of  those 
duties  to  his  own  children;  as  not  having  sufficient  evidence,  which 
children  she  had  by  him,  and  which  by  some  other  of  her  husbands. 
It  is  strange,  that  this  should  be  thought  a  sufficient  reason  in  the  na- 
ture of  the  thing  to  bar  the  man  against  allowing  the  woman  a  liberty 
of  having  more  husbands  than  himself;  and  yet  that  a  like  reason  should 
npt  be  sufficient  to  bar  the  woman  against  allowing  a  liberty  of  the  same 
sort  to  the  man.  If  it  is  matter  of  duty  in  him  to  secure  all  the  bene- 
fits in  h»  power  to  his  own  children;  it  must  be  as  much  matter  of 
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duty  in  her  to  secure  all  the  benefits  in  her  power  to  her  own  chil- 
dren; which,  as  we  have  already  seen,  she  does  not  do,  if  she  allows 
him,  whilst  she  has  a  right  in  his  person,  to  have  children  by  another 
woman. 

What  is  most  apt  to  mislead  us  in  this  inquiry  is,  that  only  two  per- 
sons are  concerned  in  each  separate  contract  of  marriage;  for  which 
reason  we  conclude,  that  they  may  model  the  contract  as  they  please, 
without  injuring  any  one:  no  other  person  is  injured  by  any  conditions, 
which  they  two  agree  upon;  because  no  other  person  has  any  thing  to 
do  in  the  contract,  or  in  any  conditions,  which  relate  solely  to  them- 
selves: and  neither  of  them  can  be  injured  by  such  conditions  or  reser- 
vations; because  they  are  supposed  to  be  made  with  the  joint  consent 
of  them  both.  If,  then,  there  is  no  injury  done  to  any  person  by 
polygamy,  it  may  be  thought  impossible  to  prove,  that  the  law  of  nature 
forbids  it.  But  in  this  way  of  reasoning  in  defence  of  polygamy,  there 
is  a  great  mistake.  In  order  to  show,  that  the  law  of  nature  forbids  it, 
there  is  no  occasion  to  show,  that  any  person  is  injured  in  the  first  in- 
stance by  a  liberty  of  practising  it.  Instead  of  attempting  to  show  the 
unlawfulness  of  it  in  this  method,  we  compare  iSuch  a  liberty  with  the 
notion  of  the  marriage  contract;  and  if  we  find,  that  polygamy  and  the 
marriage  contract  are  inconsistent  with  one  another;  the  conclusion  is, 
that  the  nature  of  this  contract  so  forbids  polygamy,  that  the  contract  of 
marriage  and  a  liberty  of  polygamy  cannot  subsist  together.  The  con- 
sequence of  which  is,  that  though  the  woman  endeavours  by  her  con- 
sent to  make  the  man's  subsequent  marriage  lawful,  it  is  not  in  her 
power:  as  the  former  contract  between  them  two  has  taken  from  him 
the  liberty  of  entering  into  a  second  marriage,  so  it  has  taken  from  her 
the  power  of  giving  him  such  a  liberty.  They  must  either  agree  to 
make  their  former  marriage  void:  or  otherwise  this  former  marriage, 
if  it  continues  in  force,  will  make  bis  subsequent  marriage  with  any 
other  woman  a  nullity.  Whether  they  could  by  mutual  consent  dis- 
solve their  marriage  is  another  question:  but  whether  they  could  or  not, 
polygamy  would  still  be  inconsistent  with  the  marriage  contract,  and 
would,  by  the  nature  of  that  contract,  be  rendered  impossible:  for  if 
they  could  dissolve  it,  then  the  second  woman  that  he  takes,  would  be 
his  only  wife;  and  if  they  could  not  dissolve  it,  he  could  have  no  wife 
besides  the  first,  as  long  as  she  lives. 

I  am  aware  it  may  be  objected  here,  that  allowing  all  which  has  been 
urged,  to  be  true,  it  would  only  prove  the  impossibility  of  polygamy, 
and  not  the  unlawfulness  of  it.  But  we  may  observe  in  answer  to  this 
objection,  that  if  it  proves  thus  much,  it  proves  enough  for  our  pur- 
pose; it  proves  that  the  law  of  nature  does  not  allow  the  same  man  to 
marry  a  second  woman,  whilst  his  first  is  living  and  continues  to  be  his 
wife;  and  consequently,  that  his  cohabitation  with  such  second  woman, 
under  the  pretence  that  she  is  his  wife,  must  be  unlawful.  However, 
it  is  to  be  remembered,  that  one  of  the  arguments,  by  which  we  have 
shown  that  it  is  not  in  the  power  of  the  wife,  even  by  her  own  consent, 
to  grant  the  husband  a  liberty  of  polygamy,  was  taken  from  the  unlaw- 
folness  of  such  consent,  fi-om  the  inconsistence  of  it  with  the  duty  to 
her  future  children,  which  duty  she  undertakes  by  consenting  to  have 
ehiUren:  for  we  showed  that  her  consent  to  a  condition  of  this  sort 
would  therefore  be  void,  because  it  has  a  continued  viciousness  adher- 
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ing  to  it;  as  it  takes  away  her  power,  or  sets  aside  her  natiiral  obliga- 
tion of  providing  for  her  children  and  educating  them  in  the  best  man- 
ner that  she  can. 

The  case  of  poly-  ^'''  '^^^  authority  of  the  law  of  Moses,  the  practice 
gamy  under  the  of  the  patriarchs,  who  lived  before  that  law  was  given, 
Mosaic  law,  and  and  of  the  Israelites,  who  lived  under  it,  are  commonly 
before  it  urged  in  £aivour  of  the  natural  lawfulness  of  polygamy. 

It  would  however  be  necessary  for  them,  who  urge  the  authority  of  the 
law  of  Moses  in  this  question,  to  inform  themselves,  how  far  the  pre- 
cept, which  they  commonly  produce  as  an  evidence  of  its  allowing 
polygamy,  relates  to  this  practice.  The  law  says, — ^*If  aman  have  two 
wives,  one  beloved  and  the  other  hated,  and  they  have  borne  him  chil- 
dren, both  the  beloved  and  the  hated;  and  if  the  first-born  son  be  hers^ 
that  was  hated;  then  it  shall  be,  when  he  maketh  his  sons  to  inherit 
that  which  he  hath,  that  he  may  not  make  the  son  of  the  beloved  first- 
born, before  the  son  of  the  hated,  which  is  indeed  the  first-born:  but 
he  shall  acknowledge  the  son  of  the  hated  for  the  first-born,  by  giving 
him  a  double  portion  of  all  that  he  hath. — As  the  law  seems  here  to 
make  a  provision  against  an  inconvenience,  which  might  arise  from  the 
practice  of  polygamy,  they,  who  favour  the  natural  lawfulness  of  such 
practice,  infer,  that  the  Mosaic  law  must  have  allowed  of  it;  since  no 
law  can  be  supposed  to  guard  against  the  consequences  of  any  practice 
if  it  did  not  allow  the  practice  itself.  But  in  this  inference  from  the 
passage  before  us,  they  plainly  take  for  granted,  that  the  beloved  and 
the  hated  wives  must  both  of  them  be  living  at  the  same  time:  whereas 
neither  the  words  nor  the  design  of  the  law  make  such  a  supposition 
necessary.  The  inconvenience  here  guarded  against  might  as  easily 
happen,  and  might  be  as  proper  to  be  guarded  against,  if  the  wife,  whom 
he  hated,  was  dead  before  he  married  the  other  whom  he  loved;  as  if 
both  of  them  were  alive  together.  It  may  be  said,  indeed,  that  such  an 
interpretation  of  the  passage  inverts  the  order  in  which  the  wives  are 
mentioned:  for  the  beloved  wife  is  mentioned  first  in  the  precept; 
whereas  the  interpretation  supposes  her  to  have  been  the  second.  But 
this  is  a  very  weak  objection:  there  is  no  reason  for  supposing,  that  the 
lawmaker,  in  mentioning  the  two  wives,  must  necessarily  observe  the 
order  in  which  the  man  was  married  to  them:  nay,  the  fact,  as  it  is  here 
stated,  seems  rather  to  imply,  that  he  was  first  married  to  the  hated 
wife;  for  the  eldest  son  is  supposed  to  be  hers. 

This  interpretation  will  appear  the  more  probable,  if  we  compare 
this  precept  with  another,  that  is  to  be  found  in  the  same  law. — ^f  Neither 
shalt  thou  take  a  w^ife  to  her  sister  to  vex  her,  to  uncover  her  naked- 
ness besides  the  other  in  her  life-time. — This  passage  is  rendered  in  the 
margin — ^Thou  shait  not  take  one  wife  to  another,  &c. — And  the  least  ac- 
quaintance with  the  original  language  will  inform  us,  that  the  words 
will  very  well  admit  of  this  marginal  translation.  Indeed,  if  we  attend 
to  the  precept  itself,  we  shall  find,  that  the  best  rules  of  interpretation 
require  us  to  translate  it  in  this  manner.  The  reason  of  the  law  ex- 
tends, not  only  to  the  marriage  of  the  first  wife's  sister,  but  to  the  mar- 
riage of  any  other  woman,  besides  the  first  wife.  The  reason  of  the 
law  is,  that  the  first  wife  might  not  be  made  unhappy.     And  certainly 
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she  would  he  at  least  as  likely  to  be  made  unhappy  by  his  marriage 
with  a  woman,  who  was  not  at  all  related  to  her,  as  by  his  marriage 
with  her  own  sister.  If  then  the  obligation  of  the  law  ought  to  be  ex- 
tended as  far  as  the  reason  of  it  extends,  we  must  look  upon  this  pas- 
sage as  a  prohibition  of  polygamy.  Another  rule  of  interpretation  is, 
that  a  law  ought  to  be  understood  in  such  a  sense,  as  will  give  some 
meaning  to  all  the  words  of  it.  But  if  we  suppose  this  precept  to  re- 
late only  to  the  marriage  of  two  sisters,  and  the  law  elsewhere  forbids 
such  marriage  universally,  without  considering  whether  the  former  sis- 
ter is  living  or  dead,  the  words — in  her  life-time — will  have  no  meaning, 
or  a  very  improper  one.  Unless  they  imply,  that  a  man,  after  the  death 
of  his  wife,  might  marry  her  sister,  they  will  have  no  meaning:  and  if 
they  imply  this,  their  meaning  will  be  an  improper  one;  because  it  will 
make  this  precept  inconsistent  with  what  is  to  be  met  with  in  other 
parts  of  the  law.  But  if  this  precept  relates  to  polygamy,  the  words 
have  a  clear  meaning;  they  were  added  to  show,  that,  though  a  man 
mieht  not  marry  a  second  wife  in  the  life-time  of  the  firat,  yet  the  law- 
maker did  not  design  to  forbid  his  marrying  a  second  wife,  after  the 
first  was  dead.  It  must  be  owned,  indeed,  that  the  law  does  not  else- 
where exjH'essly  forbid  the  marrying  of  a  wife's  sister,  supposing  the 
wife  to  be  dead;  but  it  forbids  such  marriage  by  necessary  consequence. 
In  the  *book  of  Leviticus  the  several  degrees  of  consanguinity  and 
affinity,  which  bar  marriage^  are  enumerated;  and  all  of  them  are  de- 
scribcKl  dn  the  part  of  the  man;  that  is,  the  law  declares  that  a  man  shall 
not  marry  a  woman,  if  she  stands  in  such  or  such  a  relation  to  him.  But 
we  may  infer,  by  necessary  consequence,  that  whatever  degree  of  con- 
sanguinity or  affinity  renders  it  unlawful  for  a  man  to  marry  a  woman, 
the  same  degree  would,  in  the  intention  of  the  lawmaker,  render  it 
anlawful  for  a  woman  to  marry  a  man.  Thus,  for  instance,  the  law 
says — Thou  shalt  not  uncover  the  nakedness  of  thy  father's  or  thy 
mother's  sister;  that  is,  a  man  shall  not  marry  his  aunt — must  not  we 
conclude  from  hence,  though  the  law  has  not  expressly  said  it,  that  it 
was  equally  unlawful  for  a  woman  to  marry  her  father's  or  her  liiother's 
brother;  that  is,  to  marry  her  uncle?  In  like  manner,  when  the  law 
says, — ^Thou  shalt  not  uncover  the  nakedness  of  thy  brother's  wife;  that 
is,  a  man  shall  not  marry  his  brother's  wife; — the  accessary  conse- 
quence is,  that  it  must  be  equally  unlawful  for  a  woman  to  marry  her 
sister's  husband:  because,  whatever  relation  there  is  between  a  man 
and  his  brother's  wife,  there  is  just  the  same  relation  between  a  woman 
and  her  sister's  husband. 

If,  indeed,  we  were  to  interpret  the  law  of  Moses  by  the  practice 
of  the  Israelites,  who  lived  under  it,  we  might,  at  first  sight,  be  in- 
clined to  think,  that  it  had  no  where  forbidden  polygamy.  But  then, 
if  on  the  other  hand,  we  consider,  in  how  many  instances  their  history 
informs  us,  that  they  neglected  to  observe  their  law,  we  shall  find  their 
practice  to  be  far  from  a  certain  rule  of  forming  any  opinion  about  the 
meaning  of  the  law,  so  as  to  judge  from  thence  either  what  that  law 
fcrbids,  or  what  it  allows. 

The  example  of  the  kings  of  Israel,  in  marrying  many  wives,  and 
in  taking  many  concubines,  is  urged  here,  not  so  much  to  show  what 
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was  generally  supposed  to  be  the  tenor  of  the  law  upon  this  head,  as 
to  carry  us  back  to  the  law  itself,  which  seems  to  tolerate  them  in  this 
practice,  when  it  only  commands  them  not  to  *multiply  wives:  for  as 
multiplying  wives  implies  taking  a  great  number,  a  law,  which  only 
forbids  too  great  a  number,  cannot  reasonably  be  construed  to  bind  them 
to  have  no  more  than  one.  But  whoever  attentively  reads  the  passage 
here  referred  to,  will  £nd  some  grounds  for  believing,  that  when  the 
law  forbids  the  king  to  multiply  wives,  we  are  not  to  understand  by 
the  word — ^multiplying — merely  the  increasing  of  them  to  too  great  a 
number.  If  this  was  the  true  import  of  the  word,  what  can  the  law 
mean,  when  it  goes  on  to  forbid  him  greatly  to  multiply  silver  and 
gold?  If  not  multiplying  silver  and  gold  means  not  increasing  them  to 
too  great  a  quantity,  the  word  greatly  was  here  added  without  any 
meaning  at  all.  fA  truly  learned  prelate  of  our  church  has  abun- 
dantly shown,  that  the  law,  when  it  forbids  the  king  to  multiply  horses, 
must  be  understood  to  forbid  his  keeping  more  horses,  than  was  con- 
sistent with  the  spirit  of  their  polity.  And  as  they  were  taught, 
through  their  whole  law,  that  their  state  was  under  the  immediate 
protection  of  providence,  it  was  inconsistent  with  a  persuasion,  that 
God  would  fight  their  battles,  to  carry  into  the  field  an  army  of  horse- 
men, in  which  the  strength  of  an  armed  force  is  supposed  to  consist 
If  we  observe  the  same  rule  in  interpreting  this  other  command  of  not 
multiplying  wives,  the  meaning  of  it  is,  that  their  king  was  not  to  have 
more  wives  than  tne  law  allowed  of.  So  that,  instead  of  applying  this 
passage  to  settle  the  meaning  of  the  other  parts  of  the  law,  we  must 
search  the  other  parts  of  the  law  to  ascertain  the  precise  meaning  of 
this.  By  following  this  interpretation  we  shall  see  why  the  law  for- 
bids the  king  greatly  to  multiply  silver  and  gold.  The  spirit  of  their 
polity  had  determined,  that  an  armed  force  of  horsemen  was  not  to  be 
brought  into  the  field,  and  the  letter  of  their  law  had  forbidden  a  man 
to  take  one  wife  to  another.  When,  therefore,  the  legislator  says,  that 
the  king  shall  not  multiply  horses  or  wives,  the  spirit  of  their  polity 
in  one  instance,  and  the  letter  of  their  law  in  the  other,  had  sufficiently 
determined  how  far  he  might  go,  and  where  he  must  stop  in  these  two 
particulars.  But  neither  the  spirit  of  their  polity,  nor  the  letter  of  their 
law  had  determined  what  quantity  of  riches  a  man  mieht  accumulate: 
something,  therefore,  was  in  this  instance  to  be  left  to  the  prudence  of 
the  king;  the  boundary,  how  far  he  might  go,  and  where  he  must  stop, 
could  not  be  precisely  fixed;  he  was  to  take  care  only,  that  he  did  not 
go  too  far,  and  was  commanded,  in  general,  not  greatty  to  multiply  to 
himself  silver  and  gold. 

We  are  told  farther,  that,  when  Nathan  was  sent  to  David  to  expos- 
tulate with  him,  in  the  name  of  God,  concerning  his  crime  of  adultery 
and  murder,  in  the  case  of  Uriah,  Nathan,  amongst  other  blessings 
which  David  enjoyed,  mentions,  particularly,  that  Uod  had  given  him 
his  master's  wives.  Grotius  takes  notice  of  this  as  an  argument  in  fih 
vour  of  the  lawfulness  of  polygamy  under  the  Mosaic  dispensation: 
but  as  he  does  not  explain  himself,  I  cannot  tell  whether  he  concludes 
this  fact  to  make  for  his  purpose,  firom  the  gift  of  many  wives  beine 
called  a  blessing;  or  fi*om  Nathan's  saying,  that  God  had  given  David 
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these  many  wives.  As  to  the  number  of  his  wives  being  called  a 
blessing)  it  affords  us  no  grounds  for  concluding,  that  the  marrying 
many  wives  was  agreeable  to  the  strictness  of  the  law:  because,  when 
David  was  to  be  reproached  with  not  being  satisfied  with  what  he  al- 
ready ei^oyed^  it  was  natural  to  call  that  a  blessing,  which  he  looked 
upon  as  a  part  of  his.  happiness,  whether  the  enjoyment  of  it  was 
tolerated  by  the  law  or  not:  nay,  there  was  more  reason  for  reproach- 
ing him  with  it,  if  it  was  an  indulgence  to<him,  beyond  what  the  law, 
according  to  the  rigour  of  it,  would  allow;  than  if  it  had  been  a  gene- 
ral permission,  which  the  law  had  granted  promiscuously  to  every  one. 
But  if  the  strength  of  the  argument  rests  upon  its  being  said,  that  God 
had  given  David  those  wives;  it  has  but  little  to  support  it.  Our  au- 
thor, if  he  had  read  three  verses  farther,  would  have  found  that  the 
enjoyment  of  what  God  is  said  to  give,  is  not,  therefore,  to  be  looked 
upon  as  lawful,  because  he  is  said  to  give  it.  God  there  threatens, 
that  he  would  give  David's  wives  to  his  neighbour,  who  should  lie 
with  them  in  the  lace  of  the  sun.  This  threatening  was  accomplished, 
when  Absalom  spread  a  tent  upon  the  house  top,  and  lay  with  his 
Other's  wives  there.  But  Grotius,  I  suppose,  would  not  conclude,  that 
Absalom's  act  was  lawful,  from  Nathan's  having  said,  that  God  would 
^ve  him  his  father's  wives. 

The  patriarchs,  before  the  law  of  Moses  was  given,  undoubtedly 
practised  polygamy.  But  this  is  no  evidence  that  the  law  of  nature 
allows  of  it;  unless  any  one  could  first  show,  either  that  the  patriarchs 
were  so  much  wiser  than  their  contemporaries,  as  to  have  traced  out 
exactly,  all  the  precepts  of  the  law  of  nature;  or  that  God  had  been 
pleased,  by  some  express  revelation,  to  teach  them  this  law  in  all  its 
branches.  Though  we  should  allow  that  they  were  ready  to  obey  this 
law  in  all  respects,  as  far  as  they  knew  it;  yet,  unless  their  own  reason, 
or  some  divine  revelation  had  made  them  complete  masters  of  all  its 
precepts,  their  practice  might,  in  some  instances,  not  be  conformable  to 
it.  And  I  know  not  by  what  arguments  it  can  be  shown,  either  that 
the  patriarchs  had,  by  their  own  skill  and  application,  investigated  the 
whole  law  of  nature;  or  that  God,  when  he  was  beginning  to  call  man- 
kind to  obedience,  laid  open  to  them,  at  once,  all  the  parts  of  this  law. 
lY.  Before  we  leave  this  subject,  it  may  not  be  im-  Polygamy  forbid- 
|H-oper  to  give  the  reader  a  short  view  of  what  the  gos*  clenbythegospeL 
pel  determines  upon  it.  Our  Saviour,  though  he  does  not  mention  and 
condemn  this  practice  in  so  many  words,  has  sufliciently  taught  us,  that 
it  is  unlawful.  *He  declares,  that  whosoever  should  put  away  his 
wife,  unless  for  fornication,  and  should  marry  another,  is  guilty  of 
adultery.  But  if  a  second  marriage,  after  such  divorce,  has  this  cha- 
racter, we  may  be  sure,  that  it  would  not  fall  short  of  the  same  charac- 
ter, where  there  had  been  no  divorce:  if  it  is  unlawful  to  marry  a  se- 
*  Gond  wife,  after  the  first  has  been  put  away,  it  must  be  at  least  as  un- 
lawful so  to  marry,  before  she  has  been  put  away.  St.  Paul's  autho* 
rity  is  express  to  this  purpose:  fhe  commands,  that  every  man  who 
marries  at  all,  should  have  his  own  or  his  peculiar  wife;  and  that  every 
woman  in  like  manner  should  have  her  own  or  her  peculiar  husband. 
He  has  likewise  assigned  the  natural  reason,  why  neither  the  husband 
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is  at  liberty  to  dispose  of  himself  to  a  second  wife,  nor  the  wife  at  li- 
berty to  dispose  of  herself  to  a  second  husband,  in  die  life-time  of  the 
first  partners  of  their  bed:  the  reason  is,  that  each  has  an  exclusive 
right  to  the  person  of  the  other;  the  wife,  says  he,  hath  not  power  of 
her  own  body,  but  the  husband,  and  likewise,  the  husband  hath  not 
power  over  his  own  body,  but  the  wife. 

Divorce  forbidden  V.  The  second  inquiry  concerning  the  marriage  con- 
by  the  lav  of  na-  tract  is,  whether  the  law  of  nature  allows  of  divorce, 
^^^^'  or  requires  that  the  contract  should  be  perpetual,  so  as 

naturally  to  continue  during  the  joint  lives  of  the  parties. 

It  seems  to  be  evident,  at  first  sight,  that  this  contract,  like  all  others, 
cannot  naturally  be  dissolved,  at  the  discretion  of  one  of  the  parties, 
without  the  consent  of  the  other;  whatever  may  be  the  effect,  where 
both  of  them  consent.  As  the  obligation  is  produced  by  their  joint 
consent,  nothing  less  than  a  like  joint  consent  can  destroy  that  obligation: 
whatever  right  one  of  the  parties  has  in  the  person  of  the  other,  such 
right  cannot  justly  be  taken  away  without  the  consent  of  the  party, 
whose  right  it  is. 

I  choose  to  take  particular  notice  of  thi^,  in  order  to  correct  their 
mistake,  who  imagine,  that,  *as  divorce  was  permitted  by  the  law  of 
Moses,  it  cannot  but  be  agreeable  to  the  law  of  nature.  Whereas, 
whoever  will  be  at  the  trouble  of  looking  into  that  law,  and  of  consi- 
dering it  with  any  degree  of  attention,  will  find  this  permission  to  be 
br  from  decisive:  because  he  will  find,  that  under  the  law  of  Moses, 
divorce  proceeded  at  the  discretion  and  upon  the  authority  of  one  of 
the  parties.  The  husband,  if  his  wife  displeased  him,  wrote  her  a  bill 
of  divorcement  and  put  her  away.  I  should,  therefore,  think  it  impos- 
sible to  prove  irom  this  permission  in  the  law  of  Moses,  that  divorce  is, 
in  itself,  agreeable  to  the  law  of  nature:  since  the  divorce,  which  the 
law  of  Moses  permitted,  is  plainly  contrary  to  the  law  of  nature.  I 
would  not  be  understood  to  mean,  that  where  such  a  liberty  was  al- 
lowed to  the  husband  by  su£Bcient  authority,  it  would  be  unjust  in  him 
to  make  use  of  it:  for  certainly  when  the  law  had  tolerated  this  prac- 
tice, the  woman,  though  she  did  not  expressly  consent  to  the  divorce, 
at  the  time  of  putting  her  away,  must  be  understood,  as  she  knew 
what  the  law  was,  implicitly  or  tacitly  to  have  consented  to  it,  at  the 
time  of  marrying.  She  was  aware,  that  her  husband  had  a  legal  power 
of  putting  her  away,  if  she  displeased  him;  and  as  she  knew  the  condi- 
tions upon  which  she  made  herself  his  wife,  she  could  not  but  be  sup- 
posed to  agree  to  those  conditions.  By  these  means,  then,  in  conse- 
quence of  the  established  and  known  toleration,  the  divorce  would, 
in  this  respect,  become  natural;  as  it  proceeded  upon  the  declared  in- 
tention of  the  husband,  and  upon  the  implied  consent  of  the  wife.  But 
what  I  contend  for  is,  diat  this  toleration  itself  was  not  natural,  or  that 
the  law  of  nature  could  not  grant  it.  And  if  divorce,  as  it  was  allowed  * 
of  by  the  law  of  Moses,  would,  without  such  an  authorized  and  ex- 
press toleration,  have  been  inconsistent  with  the  law  of  nature;  I  know 
not  how  any  one  can  infer  from  the. toleration  of  such  a  sort  of  divorce, 
that  the  law  of  nature  allows  of  divorce.  Either  this  conclusion,  as 
drawn  from  the  Mosaic  law,  must  be  given  up;  or  else  they,  who  de- 
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fend  ity  must  go  as  far  as  the  Mosaic  permission  will  lead  them,  and 
conclude  not  only,  that  a  marriage  may  naturally  be  dissolved  by  the 
consent  of  both  parties,  but  that  naturally  every  woman  takes  her  hus- 
band upon  such  conditions,  that  he  alone,  by  his  sole  authority,  may 
put  her  away,  whenever  he  chooses  it. 

One  would  think,  indeed,  that  the  authority  of  ^Christ  was  sufficient 
to  have  determined,  that  no  regard  was  to  be  had  to  this  permission,  in 
our  inquiries,  whether  the  law  of  nature  allows  of  divorce  or  not; 
when  he  declares,  that  though  Moses  allowed  the  Israelites  to  put  away 
their  wives,  yet  from  the  beginning  it  was  not  so,  and  that  this  practice 
was  tolerated  for  no  other  reason,  but  because  they  were  too  stubborn 
to  be  called  back  at  once,  from  their  long  received  customs,  to  a  full 
obedience  to  the  will  and  design  of  their  Creator. 

When  we  examine  this  question,  concerning  divorce,  by  the  law  of 
nature,  we  must  consider,  in  the  first  place,  what  sort  of  a  contract  the 
ends  of  marriage  make  necessary;  whether  they  can  be  effectually  ob- 
tained by  a  contract,  which  will  expire  of  itself  after  a  certain  time,  or 
may  be  dissolved  by  the  act  of  the  parties  at  any  time;  or  whether  they 
require,  that  it  should  be  perpetual  from  the  beginning,  and  incapable 
of  being  dissolved  afterwards.  For,  certainly,  where  a  man  and  a 
woman  consent  to  be  husband  and  wife;  that  is,  where  they  enter  into 
a  contract  of  marriage,  the  ends  which  they  must,  from  the  nature  of 
the  contract,  have  in  view,  determine  what  sort  of  a  contract  it  is,  that 
they  agree  to.  If  those  ends  require  it  to  be  a  perpetual  and  indissolu- 
ble one,  their  consenting  to  it,  for  the  attainment  of  those  ends,  implies, 
whether  they  express  so  much  or  not,  that  they  consent  to  be  husband 
and  wife  for  ever.  Nay,  if  the  ends  of  marriage  require  such  a  con- 
tract, though  they  should  annex  to  it  any  express  condition  of  being 
released,  after  a  certain  time,  or  of  being  at  liberty  to  release  themselves 
by  joint  consent  at  any  time;  yet  such  condition  would  be  void.  If 
they  have  a  will  to  enter  into  a  contract,  which  is,  in  its  own  nature, 
perpetual;  they  cannot,  at  the  same  time,  with  any  effect,  will  any  con- 
dition,  which  should  make  that  contract  not  perpetual.  Such  a  con- 
tract and  such  a  condition,  cannot  possibly  subsist  together. 

Now  the  ends  of  marriage  are  the  mutual  happiness  of  the  parties, 
and  the  production  of  children.  And  we  are  to  inquire  what  sort  of  a 
contract  these  two  ends,  which  the  parties  contracting  have  in  view, 
will  make  necessary.  fDionysius  Halicarnasseus  commends  an  insti- 
tution of  Romulus,  by  which  one  sort  of  marriage  was  rendered  per- 
petual, and  incapable  of  being  dissolved:  and  upon  this  occasion  he 
makes  an  observation  which  will  help  to  show  us,  how  much  the  hap- 
piness of  the  parties  depends  upon  their  entering  into  such  a  contract 
as  this.  ^^  This  law,  says  he,  engaged  the  wives,  who  had  no  other 
resort,  to  yield  a  ready  compliance  to  the  temper  of  their  husbands: 
and  it  obliged  the  husbands,  on  the  other  hand,  to  treat  their  wives  as  a 
necessary  possession,  which  they  could  not,  on  any  account,  relinquish.'* 
Undoubtedly  each  party  will  be  more  ready  to  comply  with  the  temper 
of  the  other,  and  to  correct,  likewise,  what  is  amiss  in  their  own,  when 
they  are  under  a  necessity  of  continuing  together  for  life,  than  if  they 
had  the  refuge  of  a  divorce,  whenever  they  grew  disagreeable  to  one 
another. 
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As  to  the  other  end  of  marriage,  which  is  the  production  of  children, 
it  includes  in  it  the  duty  of  maintaining  and  educating  them  in  the  best 
manner  that  the  parties  contracting  are  able:  so  that  they  who  engage 
in  a  contract  of  marriage  with  a  view  to  this  end,  must  naturally  be 
understood  to  bind  themselves  to  this  duty;  the  care  of  educating  the 
future  children  in  the  best  manner  that  they  can,  becomes,  by  mar- 
riage, the  joint  duty  of  the  husband  and  wife.  But  this  duty  cannot 
be  carried  on  by  their  joint  care,  unless  there  is  an  union  of  suBectiooB 
and  interest:  nor  can  there  be  such  an  union,  when  they  know  from 
the  beginning,  that  at  a  certain  time  their  mutual  affections  are  to  be 
withdrawn  from  each  other,  and  their  interests  to  be  separated:  and 
much  less  can  there  be  any  effectual  union,  when  they  are  at  liberty  to 
withdraw  their  affections  from  each  other,  and  to  separate  their  inter- 
ests at  anv  time. 

Since  then  one  of  the  ends  of  marriage,  and  the  duty,  in  which  the 
other  end  of  it  engages  the  parties,  require  that  the  contract  should  be 
perpetual;  the  consequence  is,  that  where  a  man  and  a  woman  enter 
into,  the  contract  of  marriage,  they  must,  from  the  nature  of  the  act, 
consent  to  make  that  contract  perpetual;  because  it  is  absurd  to  sup- 
pose, that  they  have  a  will  to  contract  for  such  purposes,  as  require 
their  obligation  to  each  other  to  be  perpetual  and  unalterable,  and 
yet,  that  at  the  same  time,  they  have  a  wiU  to  make  that  obligation 
temporary  or  precaripus. 

It  has,  I  know,  been  inquired,  why  this  contract,  as  its  obligation  is 
derived  from  the  will  of  the  two  parties  concerned  in  it,  should  not, 
like  other  contracts,  be  capable  of  being  dissolved  by  the  will  of  the 
same  parties.  I  like  a  horse  of  yours,  and  as  you  are  willing  to 
sell  him,  we  agree  upon  the  price:  and  after  we  have  so  agreed, 
you  take  my  money,  and  I  take  your  horse.  After  a  few  days  or 
weeks  are  past,  we  are  both  of  us  sorry  for  having  made  such  a  bar- 
gain; you  are  desirous  of  having  your  horse,  and  I  of  having  my 
money  again.  Whatever  obligation  we  were  under  from  the  bargain, 
that  had  been  ipade  between  us;  if  one  of  us  proposes  to  set  it  aside, 
and  the  other  agrees  to  this  proposal,  as  there  was  no  third  party  con- 
cerned in  it,  and  consequently  no  one  is  injured  by  setting  it  aside, 
the  effect  of  our  so  agreeing,  would  be  to  make  the  bargain  void.  Nay, 
suppose  we  had  gone  farther  at  first,  and  had  agreed  that  the  bargain 
should  be  perpetual,  that  the  horse  should  be  mine,  and  the  money  be 
yours  for  ever,  that  neither  of  us  would  at  any  time  make  a  proposal  of 
setting  the  bargain  aside,  nor  neither  of  us  accept  such  a  proposal,  if 
the  other  made  it:  the  effect  would  still  be  the  same;  whenever  one  of 
us,  though  we  had  agreed  to  the  contrary,  should  offer  to  set  the  bar- 
gain aside,  and  the  other,  though  in  opposition  likewise  to  the  first 
agreement,  should  close  with  the  offer;  there  would  be  an  end  of  the 
contract,  and  no  injury  would  be  done  to  any  one.  Why  then  should 
not  the  case  of  marriage  be  the  same?  A  man  and  a  woman  agree  to 
give  each  other  a  mutual  right  to  one  another's  persons;  they  agree, 
likewise,  to  make  this  contract  a  perpetual  one:  but  after  they  have 
lived  witib  one  another  for  some  time,  they  find  reason  to  repent  of  their 
bargain,  and  both  of  them  wish  to  be  released:  as  no  third  party  is 
concerned  in  the  contract,  or  injured  by  dissolving  it;  why  should  not 
their  consent  to  release  each  other,  as  naturally  and  as  effectually  dis- 
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solve  this  contract,  as  it  would  a  contract  of  buying  and  selling?    The 
short  answer  to  this  difficulty  is,  ths^t  the  law  of  nature,  which  re- 
quires one  of  these  contracts  to  be  perpetual,  does  not  require  the  other 
to  be  so.     For,  certainly,  if  the  law  of  nature  makes  it  necessary  from 
the  £rst,  that  when  two  parties  will  marry,  the  contract  of  marriage, 
into  which  they  enter,  shall  be  perpetual;  the  same  law  will  for  ever 
continue  to  forbid  them  to  dissolve  that  contract,  after  they  are  entered 
into  it.     There  is  an  absurdity  in  saying,  that  a  contract,  which  is  per- 
petual in  its  own  nature  from  the  beginning,  may  lawfully  be  dissolved 
at  any  time  by  the  consent  of  the  parties  who  are  engaged  in  it.     But 
a  common  bargain  of  buying  and  selling  is  not  perpetual  in  its  own  na- 
ture; it  is  not  only  made  but  modelled  likewise,  at  the  discretion  of  the 
parties;  and  as  not  only  the  obligation  itself^  but  all  the  qualities  of  the 
contract  are  the  effects  of  their  joint  consent,  a  like  joint  consent  will 
change  the  qualities  of  it,  and  dissolve  its  obligation.     The  objectors, 
when  they  suppose  the  buyer  and  the  seller  to  have  agreed,  that  the 
obligation  of  their  contract  shall  be  perpetual,  put  the  case  as  strong  as 
they  can:  but  in  the  meantimi&,  they  do  not  attend  to  a  material  differ- 
ence between  a  contract,  that  is  perpetual  in  its  own  nature,  whether 
the  parties  will  or  no,  and  a  contract  that  is  made  perpetual  only  by  the 
act  of  the  parties  themselves.     A  man  and  a  woman  are  at  liberty, 
whether  they  will  marry  or  not:  but  if  they  will  marry,  they  are  not 
at  liberty,  whether  they  will  enter  into  a  perpetual  contract  or  not;  if 
they  will  marry,  they  contract  for  such  purposes,  as  force  them  to  con- 
tract for  life.  You  and  I  are  not  only  at  liberty,  whether  we  will  bargain 
for  the  horse  or  not,  but  we  are  at  liberty,  likewise,  when  we  are  de- 
termined to  bargain  for  it,  to  model  our  bargain  as  we  please,  and  may 
either  agree  or  not,  that  the  bargain  shall  stand  good  for  ever.     Now, 
since  the  former  of  these  contracts  is  perpetual  in  itself,  or  since  this 
quality  of  being  perpetual  is  necessarily  connected  with,  and  inherent 
in  the  contract;  it  is  not  left  to  the  discretion  of  the  parties,  after  they 
have  engaged  in  the  contract,  to  change  this  quality,  by  any  act  of  theirs, 
and  so  to  make  the  contract  temporary  or  precarioife.     A  quality, 
which  was  not  originally  produced,  is  not  liable  to  be  destroyed  again, 
by  an  act  of  their  will.     Whereas,  in  the  contract  of  buying  and  sel- 
ling, the  quality  of  being  perpetual  is  derived  wholly  from  the  will  of 
die  parties;  and  because  it  is  derived  from  thence,  and  not  from  the 
nature  of  the  contract,  it  may  be  destroyed  again  at  their  discretion,  by 
the  same  cause  which  at  first  produced  it. 

I  have  instanced  in  this  contract  of  buying  and  selling,  because 
others,  who  favour  the  contrary  side  of  the  question,  have  made  choice 
of  this  instance  to  illustrate  their  opinion.  But  otherwise,  a  contract 
of  partnership,  for  trade,  or  for  any  other  purpose,  has  a  much  nearer 
resemblance  to  marriaee.  However,  the  principle  here  laid  down  is 
equally  applicable,  either  to  partnerships,  or  to  buying  and  selUng. 
Though  die  partners  should  agree  to  trade  together,  they  are  neither 
obliged,  from  the  beginning,  by  the  nature  of  their  contract,  to  make 
the  partnership  perpetual;  nor  are  they  so.  far  bound  to  continue  in 
partnership  for  their  joint  lives,  as  not  to  be  able  to  release  one  another 
by  joint  consent;  notwithstanding  they  bargained  at  first,  that  the  con- 
tract should  be  perpetual.  Because  this  perpetuity,  considered  as  a 
quality  of  the  contract,  is  not,  like  the  perpetuity  of  the  marriage  con- 
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tract,  derived  from  the  contract  itself;  and  in  consequence,  necessarily 
connected  with  it:  the  perpetuity  of  partnerships,  to  which  the  part* 
ners  agree,  is  the  creature  of  their  own  wills,  and  as  it  was  at  first  pro- 
duced only  by  their  joint  consent,  so  it  may  naturally  be  destroyed 
again  in  the  same  manner  by  a  like  joint  consent. 
In  what  manner  ^I*  But  though  the  contract  of  marriage  cannot  na* 
adultery  dissolves  turally  be  dissolved  by  the  mutual  consent  of  the  hus- 
™""*^-  band  and  wife;  yet  it  happens  in  this,  as  in  all  other 

contracts,  that  the  contract  will  become  void,  if  either  party  deprives 
the  other  of  what  such  contract  has  given  him  or  her  a  perfect  right  to: 
where  the  agreement  is  broken  on  one  side,  the  obligation  ceases  on 
the  other.  Now,  by  the  contract  of  marriage,  each  party  has  an  exclu- 
sive right  in  the  person  of  the  other  for  the  purposes  of  producing 
children.  Adultery,  therefore,  which  deprives  one  of  the  parties  of 
this  right,  or  is  a  breach  of  the  agreement  on  one  side,  releases  the 
other  party,  or  makes  the  obligation  void  on  the  other  side.  It  is 
necessary,  however,  to  observe,  that  adultery  does  not  so  dissolve  a 
marriage,  as  to  release  the  adulterer  from  the  bond  of  it,  without  the 
consent  of  the  injured  party.  The  contract  of  marriage  is,  in  this 
respect,  like  other  contracts:  however,  one  of  the  parties  may  be  in- 
jured; yet,  if  he  knows  of  the  injury,  and  is  willing  to  submit  to  it, 
the  contract  will  remain  in  force:  if  he  chooses  to  continue  under  his 
former  obligation,  the  party,  who  has  done  the  injury,  can,  by  such  in- 
jury, acquire  no  claim  to  be  released  from  hers. 

It  is  upon  this  account  that  the  husband,  if  he  receives  the  wife  to  his 
bed  after  adultery,  cannot  divorce  her,  till  some  fresh  crime  of  the  same 
sort  has  been  committed.  By  this  act  he  has  shown  it  to  be  his  desire, 
that  the  marriage  should  continue:  and  as  the  contract,  notwithstanding 
the  adultery,  was  binding  on  her  part,  nothing  was  wanting,  but  such  a 
declaration,  on  his  part,  to  re-establish  it.  It  may,  therefore,  perhaps, 
more  properly  be  said,  that  adultery  makes  a  marriage  voidable,  than 
that  it  makes  it  void:  for  if  no  act  of  the  injured  party  follows  the  adul- 
tery, by  which  It  appears  that  such  party  designs  to  be  released  from 
the  marriage,  if  the  husband,  for  instance,  does  not  divorce  the  aduK 
terous  wife,  but  continues  to  live  with  her  upon  the  same  terms,  as 
before  the  adultery,  the  contract  remains  in  force. 

If  wilful  desertion  is  not  allowed  to  have  the  same  effect  in  dis- 
solving a  marriage,  that  adultery  has;  the  only  reason  for  not  allowing 
it  must  be  the  difficulty  of  fixing  what  is  desertion,  without  some 
overt  act  of  adultery.  This,  however,  is  certain,  that  nothing  less  than 
such  a  desertion  as  is  properly  wilful  and  obstinate  can  be  deemed  a 
sufficient  cause  for  dissolving  a  marriage.  The  wife,  for  instance,  may 
be  forcibly  driven  away  by  her  husband,  or  she  may  be  compelled  to 
leave  him  by  bad  usage,  which  is  in  effect  a  force  upon  her.  And  as 
desertion  in  cases  of  this  sort  is  not  her  voluntary  act;  it  cannot  justly 
take  from  her  the  right,  which  she  has  in  his  person.  It  is  farther  ne- 
cessarv,  that  the  party,  who  deserts  the  other,  should  continue  obsti- 
nate; because,  where  the  wife,  who  deserts  her  husband,  is  willing  to 
return  to  him  again;  his  right  in  her  person  is  not  withholden  from 
him,  though  the  use  of  it  may  have  been  suspended  for  a  time.  And 
the  difficulty  of  determining,  without  an  overt  act  of  adultery,  what 
desertion  is  sufficient  to  dissolve  a  marriage,  rests  upon  thb  point;  it 
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cannot  well  be  determined  what  length  of  time^  or  what  refusals  of  re- 
turning, are  sufficient  to  make  the  desertion  obstinate. 

VIL  It  is  a  question,  upon  which  people  are  much  m  ug^ge  ^^^  ^q^ 
divided,  whether  ill  usage  on  either  side  is  naturally  a  make  a  marriage 
sufficient  reason  for  die  party^which  suffiars,  to  claim  a  ^^^^ 
release  from  the  bond  of  marriage,  or  to  divorce  him  or  herself  from  the 
person  who  is  the  author  of  such  usage. 

Certainly  the  happiness  of  the  parties  is  one  of  the  principal  ends 
which  each  of  them  proposes  in  marriage.  But.this  is  so  far  from  being 
a  reason,  why  ill  usage  after  marriage  should  be  sufficient  to  make  the 
contract  void,  that  it  proves  the  direct  contrary;  it  proves,  that  the 
marriage  contract  must,  in  its  own  nature,  be  of  such  a  sort,  as  is  most 
likely  to  secure  this  end,  and  that  it  excludes  all  such  conditions  as  are 
likely  to  prevent  this  end  from  being  obtained.  And  if  the  nature  of  ' 
the  contract  requires  this  to  be  the  intention  of  the  parties,  they  cannot 
be  supposed,  at  the  same  time,  to  design,  that  the  contract  should  be 
void,  if  either  party  found  themselves  less  happy  after  marriage,  than 
they  expected:  because  such  a  condition  as  this  would  plainly  make 
the  happiness  of  the  married  state  precarious.  Whoever  wanted  to 
get  rid  of  a  present  wife,  that  he  might  be  at  liberty  to  marry  another, 
would  be  sure  to  use  the  former  ill,  that  he  might,  by  th^se  means, 
compel  her  to  give  him  his  liberty.  Whereas;  if  ill  usage  is  likely  to 
occasion  no  disturbance  but  in  his  own  family,  and  he  is  upon  that  ac- 
count under  a  necessity  of  feeling  some  of  the  effects  of  it,  without  being 
able  to  bring  about  any  of  his  private  purposes;  he  will  be  much  more 
likely  to  use  his  wife  well,  and  to  endeavour,  as  much  as  he  can,  to 
promote  her  happiness,  when  he  finds  his  own  so  closely  connected 
with  it  But  if  this  is  the  nature  of  the  contract,  then  whatever  un- 
happiness  either  or  both  parties  may  meet  with,  a/ter  they  have  entered 
into  it,  they  must  look  upon  such  unhappiness  as  a  natural  misfortune, 
and  must  either  submit  to  it  with  patience,  or  endeavour  on  each  side, 
by  good  behaviour,  to  soften  the  temper  of  one  another,  and  lessen  or 
remedy  that  evil,  which  they  can  remedy  no  otherwise,  consistently 
with  their  contract. 

But  as  the  contract  itself  gives  each  party  a  right  to  the  person  of 
file  other,  for  the  purposes  of  producing  children,  so  the  condition, 
under  which  each  of  them  makes  over  this  right  to  the  other,  gives 
each  of  them  likewise  a  right  to  good  usage  from  the  other;  it  may, 
therefore,  be  asked,  why  a  violation  of  the  latter  right,  by  ill  usage^ 
should  not  have  the  same  effect  upon  the  marriage  contract,  that  a 
violation  of  the  former  right  by  adultery  would  have  upon  it.  In 
answer  to  this  inquiry,  we  must  observe,  that  the  law  of  marriage, 
in  one  respect,  is — ^Thou  shalt  not  commit  adultery. — The  law  of  it  in 
the  other  respect,  is — Husbands,  love  your  wives;  and  let  the  wife  see 
that  she  reverence  her  husband. — The  right  arising  out  of  the  former 
kw  is  a  perfect  one;  because  the  precept  is  negative,  and  the  matter  of 
it  for  that  reason  is  precise  and  determinate:  whereas,  the  right  arising 
ont  of  the  latter  is  imperfect,  as  the  precept  is  affirmative,  and  conse- 
quently the  matter  of  it  is  more  vague  and  uncertain.  As  there  is  no 
Bedium  between  committing  adultery  and  not  committing  it;  no  one 
can  be  at  a  loss  to  det^mine,  when  the  right,  which  each  party  ha9  to 
the  person  of  the  other,  is  violated.     But  good  or  bad  usage  admits  of 
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many  decrees;  some  of  which  are  so  slight,  that  it  would  be  ridiculous 
to  mention  them  as  sufficient  reasons  for  dissolving  a  marriage.  And 
where  there  is  so  much  latitude,  it  would  be  difficult,  if  not  impossi- 
ble, to  settle  the  precise  degree  which  is  sufficient  for  this  purpose. 

It  would  be  an  equitable  and  a  natural  temperament  in  this  matter, 
to  relieve  the  party  aggrieved  by  allowing  a  separation,  without  dis- 
solving the  bond  of  marriage,  as  far  as  that  bond  hinders  any  second 
marriage.  This  is  an  equitable  temperament,  because  where  there  is 
a  real  grievance,  it  would  be  a  hardship  to  compel  the  party  aggrieved 
to  live  miserably.  And  it  is  a  natural  temperament;  because  it  is  most 
agreeable  to  the  nature  of  marriage,  that  the  bond  should  be  perpetual, 
as  for  other  reasons,  so  for  this  in  particular,  that  a  perpetuid  bond  is, 
from  the  first,  the  most  effectual  means  of  securing  to  each  party  good 
usage  from  the  other. 
-       _, .       VIII.  Having  seen  what  will  dissolve  a  marriacce,  after 

A  second    mam-  .    .  a       ^   3  *.  ^    '        •  v   x       -ti        ■ 

age  U  a  nultity  it  IS  contracted,  we  are  next  to  inquire  what  will  make 
where  a  former  it  a  nullity  from  the  beginning.  One  cause,  which 
•ubsUts.  ^m  make  it  so,  has  been  already  explained  at  large. 

*No  second  marriage  can  be  valid,  whilst  a  former  marriage  is  subsist- 
ing. A  man  or  woman,  under  the  bond  of  a  former  marriage,  have  no 
power  to  dispose  of  their  persons  to  any  one  else  for. the  same  pur- 
poses: because  their  persons  are  then  not  their  own  to  dispose  of;  the 
right  which  they  had  in  them,  was  made  over  to  the  first  partner  ct 
their  bed.  It  is  needless  here  to  ask,  whether  a  pre-contract  in  words 
of  present  time  will  invalidate  a  subsequent  marriage  of  one  of  the 
parties  concerned  in  it,  with  any  other  person  besides  him  or  her  with 
whom  such  pre-contract  was  made.  The  law  of  nature  knows  no  dis- 
tinction between  a  contract  of  marriage  in  words  of  present  time  and  an 
actual  marriage.  The  formalities  which  distinguish  such  a  contract 
from  what  is  commonly  known  by  the  name  of  marriage,  are  of  positive 
institution.  If  a  man  and  a  woman  have  agreed  to  live  together  in  an 
union  of  affections  and  interests,  and  each  of  them  has  given  the  other 
a  perpetual  right  in  his  or  her  person  for  the  purposes  of  producing 
children;  this  is  naturally  a  good  and  valid  marriage;  and  as  long  as 
there  is  no  divorce  upon  account  of  adultery,  such  a  contract  is  suffi- 
cient to  set  aside  all  subsequent  marriages  of  either  of  them  with  any 
third  person.  A  mutual  promise  of  future  marriage  is  not  an  actual 
making  over  a  present  right  to  each  other^s  persons;  it  is  only  an  agree- 
ment that  they  will  make  over  such  a  right  hereafter.  This  too  may 
be  called  a  contract,  but  then  it  is  only  of  the  promissory  sort:  and  any 
subsequent  marriage  of  either  of  the  parties,  engaged  in  such  a  pro- 
mise, to  a  third  person  would  be  valid,  notwithstanding  the  prior  pro- 
mise. For  each  party  has  still  a  right  in  his  or  her  own  person;  and 
this  will  be  sufficient  to  make  the  subsequent  disposal  of  it  binding. 
The  promise  however  is  not  without  its  effect;  for,  as  in  the  case  of  buy- 
ing and  selling,  it  entitles  the  party  to  whom  it  was  made,  to  all  such 
damages  as  may  be  suffered  by  the  breach  of  it. 

We  said,  indeed,  in  speaking  of  promises,  that  a  promise  gives  a  right 
over  the  person  of  the  promiscr:  and  since  an  actual  marriage  conveys 
no  more  than  a  right  to  the  person  of  him  or  her,  who  engages  in  it, 

•  Grot.  Lib.  ft.  Cap.  V.  %  XI. 
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we  maybe  asked  what  difference  there  is  between  a  marriage  in  words 
of  present  time,  and  a  promise  of  marriage  in  words  of  mture  time. 
What  hinders  us  from  immediately  seeing  the  difference  is,  that 
in  marriage  contracts  the  person  and  the  thing  are  confounded:  if; 
instead  of  saying  that  a  contract  in  words  of  present  dme  gives  each 
party  a  right  to  the  per&on,  we  say,  that  it  gives  each  party  a  right 
to  the  body  of  the  other  for  the  purposes  of  marriage;  we  snail  more 
clearly  see  the  difference  between  such  a  contract  and  a  promissory 
one.  A  contract  in  words  of  present  time  gives  each  party  a  right 
to  the  body  of  the  other:  whereas  a  promissory  one  gives  each  a  right 
only  over  die  liberty  of  the  other,  as  to  thje  future  disposal  of  their 
bodies. 

IX.  The  contract  of  nlarriage  is  so  far  complete  as  y^^^  ^^  coMum- 
to  be  binding  upon  the  parties,  when  each  has  eonsent-  mation,  in  what  in- 
ed  to  give  the  other  a  present  right  to  their  bodies  re-  stances  it  voids  a 
spectively  for  the  purposes  of  marriage.     Consumma-  "wmage. 

tion  is  ho  more  than  taking  actual  possession  of  what,  by  the  previous 
contract,  each  had  a  right  to. 

We  are  however  to  observe,  that  this  contract,  like  all  others,  is 
binding  conditionally:  so  that  a  failure  of  performance  on  one  part  re- 
leases the  obligation  on  the  other  part.  Impotency  therefore  on  the 
part  of  the  man,  or  incapacity  on  the  part  of  the  woman,  will  set  the 
contract  aside.  The  man  and  the  woman  have  in  words  made  over  a 
right  to  their  persons  respectively  for  the  purposes  of  marriage:  but 
making  over  this  right  is  in  effect  making  over  nothing,  where  one  is 
impotent  or  the  other  incapable. 

This  seems  to  be  what  has  led  some  to  imagine  that  a  marriage  is  in- 
complete, till  after  consummation.  As  an  impossibility  of  consumma- 
fion  will  set  the  marriage  aside,  they  conclude  it  not  to  be  complete  by 
Ae  mere  contract.  But  we  have  shown  already,  that  it  is  so  far  com- 
plete, as  to  be  binding  upon  the  parties;  and  that  properly  the  want  of 
consummation,  arising  from  impotency  or  incapacity,  rather  invalidates 
by  non-performance  a  marriage,  that  was  otherwise  complete,  than 
■lakes  it  a  nullity  from  the  beginning  by  any  defect  in  the  marriage  itself. 

However,  though  the  law  of  nature  gives  each  party  a  perpetual 
right  to  the  person  of  the  other;  it  does  not  determine  how  long  the 
use  of  that  right  must  necessarily  continue:  and  upon  this  account  the 
imperfections  which  are  sufficient  to  set  a  marriage  aside,  must  be  from 
the  first:  whatever  imperfections  arise  afterwards  will  not  produce  this 
effect. 

X.  *  Marriages  between  persons,  who  are  nearly  relat-  Marriages  be« 
ed  to  one  another  either  by  consanguinity  or  affinity,  are  twecn  relations,' 
generally  held  to  be  null  from  the  beginning.  We  call  ^^"^  °»^  ^n^^<^ 
tiiose  relations  by  consanguinity,  who  ai*e  relations  by  birth;  such  as 
parents  and  children,  brothers  and  sisters,  uncles  and  nieces.  Relations 
by  ^Knity  are  relations  in  consequence  of  some  former  marriage;  such 
are  fiithers  or  mothers-in-law  and  their  children-in-law,  a  man  and  his 
brother^s  wife,  or  a  woman  and  her  sister's  husband. 

Id  our  inquiries  upon  this  head,  it  will  be  necessary  to  distinguish 
between  kindred  in  the  direct  line,  as  parents  and  their  children,  and 

•  Grot.  Lib,  II.  Cap.  V.  §  XII. 
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kindred  in  the  collateral  line,  as  brothers  and  sisters,  uncles  and  their 
nieces,  or  aunts  and  their  nephews. 

There  is  a  plain  reason  in  nature,  why  marriages  between  persons 
related  by  consanguinity  in  the  di;  ect  line,  should  be  void  from  the 
beginning.  The  difference  of  age,  which  some  hare  assigned  as  the 
reason,  is  not  satisfactory:  because  where  the  parties  are  not  related 
one  to  another,  though  the  difference  of  age  between  them  should  be 
the  same  as  is  usual  between  parents  and  their  children,  or  even 
between  grandparents  and  their  grandchildren,  such  marriage  is  not 
looked  upon  as  a  nullity.  But  all  acts  are  void,  if  the  validity  of  them 
would  set  aside  the  obligation  of  a  law  of  nature;  it  being  impossible  to 
suppose,  that  the  law  of  nature  can  allow  what  would  destroy  its  own 
authority.  Now  a  marriage  between  a  mother  and  her  son,  or  a  Gather 
and  his  daughter,  is  not  merely  contrary  to  that  natural  duty  of  honour 
which  children  owe  to  their  parents,  but  would,  if  it  was  valid,  super- 
sede the  duty  and  set  it  aside:  such  a  marriage  would  make  the  chil- 
dren equal  to  their  parents;  and  the  necessary  familiarities,  which  mar- 
riage supposes,  are  wholly  inconsistent  with  that  reverence  which  is 
implied  in  the  notion  of  a  child's  honouring  its  parents. 

It  will  be  more  difficult  to  find  a  natural  reason,  why  persons  who 
are  related  to  one  another  by  affinity,  or  by  consanguinity  in  the  colla- 
teral line,  should  be  under  an  incapacity  of  contracting  a  valid  mar- 
riage. If  we  have  been  brought  up  from  our  infancy  in  an  opinion,  that 
it  is  unnatural  for  a  brother  to  marry  his  sister,  we  shall  be  surprised  to 
hear  it  asserted  that  no  reason  in  the  nature  of  the  thing  itself  can  be 
found,  which  will  render  such  a  marriage  unlawful;  and  much  less 
can  any  be  found,  which  will  make  it  void.  Our  surprise,  however, 
at  hearing  this  asserted,  will  probably  be  abated,  if  we  recollect  the 
history  of  the  creation;  from  whence  we  may  learn,  that  the  sons  of 
Adam  could  have  no  wives  but  their  own  sisters.  And  we  cannot 
imagine  that  God  would  have  contrived  to  place  mankind  in  such  cir- 
cumstances as  must  either  have  put  an  end  to  the  human  species  at 
once,  or  else  have  laid  them  under  the  necessity  of  doing  what  the  law 
of  nature  forbids. 

Some  moralists  indeed  tell  us  of  a  natural  abhorrence  of  such  mix- 
tures as  these:  they  say,  that  every  man's  own  inward  sense  or  instinc- 
tive feeling  is,  in  this  instance,  a  law  to  him,  and  informs  him  what  he 
may  and  what  he  may  not  do.  One  would  be  apt  to  question  whether 
there  is  such  an  abhorrence  implanted  in  us  by  nature;  when  we  find 
nothing  which  can  be  called  by  this  name,  except  in  countries  where 
people  are  bred  up  in  an  opinion,  that  these  marriages  are  unlawful: 
m  other  countries  where  the  law  or  custom  allows  of  them,  there  seem 
to  be  no  traces  of  any  such  abhorrence.  In  (act,  if  this  instinct  was 
the  only  cause,  why  a  man  might  not  marry  his  sister,  I  do  not  see  bow 
such  a  marri^e  could  in  any  particular  instance  ever  be  shown  to  be 
unlawful.  Whatever  other  men  may  feel,  it  may  fairly  be  presumed, 
that  the  man  who  actually  maiTies  his  sister,  is  not  sensible  of  any  such 
abhorrence.  And  however  unlawful  marriages  of  this  sort  may  be  sup- 
posed, where  the  parties  have  this  instinct;  I  see  not  how  such  an  in- 
stinct, where  it  is  not  felt,  can  make  them  imlawful.  Unless  the  sense 
or  feeling,  the  desires  or  aversions  of  one  man,  are  the  proper  standards 
by  which  to  regulate  the  conduct  of  another. 
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It  18  farther  urged  agaioBt  marriages  between  two  persons  who  are 
nearly  related  to  one  another,  that  a  man  enlarges  his  interest  by  mar- 
rying out  of  his  own  family:  he  is  already  connected  with  his  own  kin- 
dred; and  if  he  marry  with  them,  it  will  be  of  less  benefit  to  him  than 
if  he  had  taken  care  to  create  new  connections  by  marrying  into  an- 
other family.  This  however  can  be  only  matter  of  prudence.  The 
most  we  could  prove  from  this  consideration  is,  that  such  a  marriage 
will  8<Mnetimes  be  less  beneficial,  than  another  might  have  been.  But 
it  does  not  by  any  means  follow  from  henee,  that  the  marriage  is  un- 
lawful. All  acts  which  are  contrary  to  a  man's  immediate  fnterest, 
Bre  not  for  this  reason  to  be  always  looked  upon  as  criminal. 

But  though  we  may  be  at  a  loss  to  find  out  a  natural  reason,  which 
renders  the  marriages  of  persons  related  in  the  collateral  line  unlaw- 
ful; yet  it  seems  to  be  ver^  certain,  that  such  marriages  are  unlawful 
to  all  mankind.  *These  incestuous  marriages  are  particularly  men- 
tioned as  a  part  of  the  guilt  of  the  Canaanites,  and  as  one  reason  amongst 
others,  why  God  was  pleased  to  cast  them  out  of  their  land,  and  to  give 
it  to  the  children  of  Israel.  There  is  not  the  least  reason  for  imagining, 
that  God  had  ever  given  any  positive  law  about  this,  or  any  other  mat- 
ter, to  the  Canaanites  in  particular,  exclusive  of  the  rest  of  mankind. 
But  if  he  had  not  done  this,  and  yet  the  Canaanites  were  obliged  to  ob- 
serve such  a  law,  and  were  represented  as  sinners  for  not  observing  it; 
the  plain  consequence  is,  that  this  law  must  have  been  universal,  so  as  to 
have  obliged  all  mankind.  But  because  it  was  an  universal  law  before  the 
coming  of  Christ,  and  yet  was  no  part  of  the  law  of  nature;  it  must  have 
been  a  positive  law  given  either  to  Adam  or  to  Noah.  Now  from  the 
necessity  that  Adam's  children  were  under  to  marry  with  one  another, 
we  cannot  well  imagine  any  such  law  to  have  been  given  to  him  by  the 
same  God  who  had  laid  them  under  this  necessity,  by  making  no  pro- 
vttion  for  them  to  marry  with  any  one  else.  We  must,  therefore,  con- 
clude, that  some  positive  law  forbidding  incestuous  marriages  was 
given  to  Noah,  and  in  him  to  all  his  descendants. 

This  observation  may  help  to  explain  a  difficulty  in  the  apostolical 
decree  upon  the  question,  whether  the  converted  Gentiles  ought  to  be 
jrcumcised.  The  apostles  determined,  that  those  Gentiles  were' free 
from  the  yoke  of  circumcision,  but  required  them  to  abstain  from  for- 
nication, from  things  ofiiered  to  idols,  from  things  strangled,  and  from 
blood.  As  three  of  these  articles  forbid  things  which  are  in  them- 
selves indifferent;  the  difficulty  is,  why  the  other  article  should  forbid 
fornication,  which  the  law  of  nature  had  already  made  criminal.  One 
would  expect,  that  the  decree  should  be  uniform,  as  to  the  matter  of  it; 
especially  since  we  see  no  occasion  for  the  apostles  to  interpose  their 
positive  authority  to  provide  aeainst  a  practice,  which  was  naturally 
and  in  itself  unlawful.  fMr.  Hooker  here  refers  us  to  what  are  called 
the  seven  precepts  of  the  sons  of  Noah,  one  of  which  is — ^'  To  abhor  all 
unclean  knowledge  in  the  flesh. — ^This  precept  he  understands  to  re- 
late to  unlawful  marriages,  such  as  Moses  in  ihe  law  reckons  up;  and 
declares,  that  for  his  own  part  he  thinks  the  apostolical  canon  is  rather 
to  be  understood  of  these,  than  of  fornication,  according  unto  the  sense 
of  the  law  of  nature.    Words,  says  he,  must  be  taken  according  to  the 
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matter  whereof  thej  arje  uttered.  The  apostles  command  to  abstain 
from  blood.  Construe  this  according  to  the  law  of  nature,  and  it  will 
seem,  that  homicide  only  is  forbidden;  but  construe  it  in  reference  to 
the  law  of  the  Jews,  about  which  the  question  was,  and  it  will  easily 
appear  to  have  a  clear  other  sense,  and  in  any  man's  judgment  a  truer, 
when  we  expound  it  of  eating,  and  not  of  shedding  blood.  So  if  we 
speak  of  fornication,  he  that  knoweth  no  law,  but  only  the  law  of  na- 
ture, must  needs  make  thereof  a  narrower  construction,  than  he,  which 
measureth  the  same  by  a  law,  wherein  sundry  kinds  even  of  conjuod 
copulation  are  prohibited  as  impure,  unclean,  .unhonest.  And  *St 
Paul  himself  doth  term  incestuous  marriage  fornication." 

However  it  is  to  be  presumed,  thiat  mis  positive  law,  forbidding 
incestuous  marriages,  had  some  general  convenience  attending  it. 
Though  such  marriages  do  not  appear  to  do  any  injury  to  any  one,  and 
consequently  are  not  naturally  unjust;  though  they  do  not  disqualify 
a  man  for  doing  good,  or  hinder  him  from  doing  it,  any  more  than  any 
other  marriage;  yet  it  is  to  be  presumed,  that  some  benefit  must  arise 
from  avoiding  them,  if  not  to  the  public,  yet  to  the  individuals,  who 
do  avoid  them;  for  we  can  scarce  imagine  that  what  is  of  no  use  at  all, 
in  any  view  of  it,  would  ever  be  established  by  a  divine  command. 
The  reason  of  this  law  is  commonly  supposed  to  be,  that  near  relations 
live  together  in  such  a  free  and  unobserved  manner,  as  would  tempt 
them  to  be  guilty  of  much  unchaste  practice,  if  they  were  not  kept,  as 
it  were,  at  a  distance  and  checked  in  their  desires  by  a  law,  which  for- 
bids them  to  marry  with  one  another.  But  it  seems  to  be  evident,  that 
the  Mosaic  law  had  some  other  reason  in  view:  for  it  prohibits  a  man 
from  marrying  his  sister,  fwhether  she  was  born  at  home  or  abroad. 
Her  being  born  at  home  implies,  that  there  were  opportunities  of  fi-ee 
intercourse  between  her  and  her  brother:  but  her  being  born  abroad 
implies,  on  the  other  hand,  that  there  mi^t  have  been  no  such  oppor- 
tunities. So  that  the  law  in  effect  says— ^Thou  shalt  not  marry  thy  sis- 
ter, whether  there  has  or  has  not  been  any  opportunities  of  familiar  in- 
tercourse; whether  thou  hast  or  hast  not  lived  with  her  in  a  free  and 
unobserved  manner. — ^It  appears  to  me  to  be  much  more  probable,  that 
the  legislator  intended,  by  this  provision,  to  leave  mankind  as  free  as 
possible  to  choose  for  themselves  in  marriage.  A  father  or  mother  might 
consult  some  particular  conveniences  of  the  family,  rather  than  the  in- 
clination of  their  children;  and  whatever  interest  or  caprice  determined 
them  to  bring  about  a  marriage  between  two  of  their  children,  they 
would  easily  be  able  to  accomplish  such  marriage,  if  the  brother  and 
sister  could  make  a  valid  marriage:  because  both  the  parties  are  under 
their  authority  and  direction,  and  might  not  only  be  unduly  influenced 
by  such  authority,  when  they  were  arrived  at  maturity,  but  might, 
even  during  their  minority,  be  contracted  to  one  another  by  the  act  of 
their  parents.  Indeed,  where  the  parties  are  children  of  different  pa- 
rents, their  respective  parents  may  possibly  be  determined,  by  some 
interest  or  caprice  of  their  own,  to  influence  such  children  to  engage  in 
a  marriage  disagreeable  to  themselves.  But  when  the  parents  are  of  dif- 
ferent families,  the  parties  are  not  under  the  authority  of  the  same  com- 
mon power;  they  are  each  of  them  under  the  authority  of  their  own 
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parents  only.  And  as  these  parents  have  no  other  common  interest,  but 
what  arises  from  the  proposed  marriage;  they  will  be  much  more  likely 
each  of  them  to  consult  the  inclination  and  interest  of  their  respei^tive 
children,  than  to  join  in  using  their  authority  to  drive  their  children 
into  a  marriage,  which,  as  it  was  disagreeable  to  them  from  the  first, 
was  likely  to  end  in  nothing  but  misery. 

XL  Unjust  force,  if  either  of  the  parties  are  concern-  pop^e  may  make 
ed  in  making  use  of  it,  will  be  sufficient  to  prevent  the  a  marriage  a  nul- 
obligation  of  marriage;  in  the  same  manner  as  it  pre-  ^^' 
vents  the  obligation  of  other  contracts:  because,  as  in  them  so  in  this, 
injustice  can  be  no  foundation  of  a  right  in  the  person  who  is  guilty  of 
it,  and  can  therefore  produce  no  correspondent  obligation  upon  the  per- 
son who  suffers  it.  Indeed,  if  voluntary  consummation  follows  such  an 
extorted  marriage,  the  marriage  is  then  binding:  because  this  is  a  plain 
indication  that  the  person  who  suffered  the  unjust  fprce,  is  willing  to 
abide  by  the  contract.  Consummation  by  force,  in  consequence  of  such 
an  extorted  contract,  is  a  rape. 

XIL  We  have  seen  that  some  errors  will  be  suffix  The  effects  of  an 
cient  to  invalidate  promises  or  contracts:  and  what  has  error  on  the  con- 
been  said  concerning  other  pacts  is  applicable  to  mar-  *'*<^*  ^^  marria^. 
riage,  under-  such  restrictions  as  the  nature  of  this  contract  requires. 

If  a  man  stipulates  for  one  woman,  and  another  is  imposed  upon  him, 
instead  of  her  that  he  agreed  with;  such  a  marriage  is  voidable  at  the 
man's  discretion:  because  in  fact  he  never  consented  to  marry  the 
woman  thus  imposed  upon  him.  However,  if  he  acquiesces  in  the  fraud, 
after  it  is  known,  as  Jacob  did  in  the  case  of  Leah;  by  such  acquies- 
cence the  inarriage  becomes  valid. 

Most  of  the  other  errors,  concerning  which  any  question  has  arisen, 
whether  they  prevent  the  obligation  of  a  marriage  and  make  it  a  nullity, 
will  be  found  upon  inquiry  to  imply  such  conditions  as  are  inconsist- 
ent with  the  nature  of  the  contract,  and  cannot  therefore  either  be  sup- 
posed to  be  contained  in  the  contract,  if  they  are  not  expressed,  or  to 
produce  any  effect  at  all,  if  they  are.  Such  are  the  questions,  how  far 
an  error  in  regard  to  the  woman's  fortune,  or  in  regard  to  her  virginity, 
will  make  a  marriage  void.  A  man  may  indeed  stipulate  in  this  form — 
I  consent  to  marry  you,  provided  you  have  such  or  such  a  fortune.. 
But  then  the  contract  must  stop  here,  till  he  has  informed  himself  whe- 
ther she  is  worth  what  he  requires  or  not.  He  gives  her  no  right  to 
his  person,  and  consequently  has  no  right  to  hers,  till  this  condition  is 
satisfied.  But  ii^  without  inquiring  any  farther,  he  proceeds  to  act,  as 
if  he  had  a  right  to  her  person;  as  he  does,  if  he  proceeds  to  consum- 
mation; he  tacitly  owns,  that  she  has  a  ri^ht  to  his:  and  consequently 
bj  so  doing  he  must  be  understood  to  relinquish  the  condition.  The 
marriage  therefore  will  continue  in  force,  notwithstanding  he  should 
afterwards  find,  that  she  is  worth  less  than  he  stipulated  for.  If  he 
eould  have  any  claim  at  all,  in  virtue  of  the  condition,  which  he  origi- 
nally annexed  to  their  contract,  it  must  be  a  claim  to  be  released  from 
it  by  divorce.  But  the  law  of  nature  will  not  support  such  a  claim. 
For  the  conditicm  Was  not,  that  if  you  have  not  such  or  such  a  fortune, 
I  will  divorce  you  after  marriage;  but,  if  you  have  such  or  such  a  for- 
tune I  consent  to  marry  you,  and  not  otherwise.  The  terms,  therefore, 
of  this  condition,  however  they  might  justify  him  in  not  marrying  her, 
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would  not  justify  him  in  divorcing  her  afterwards.  And  if  be  was  to 
annex  the  former  of  these  conditions  to  his  contract  with  her;  either 
such  condition  would  he  made  void  by  the  nature  of  the  contract;  or  if 
the  condition  was  valid,  it  would  make  the  contract  a  nullity;  as  has 
been  shown  already,  when  we  were  speaking  of  divorce. 

An  error  concerning  the  woman's  virginity,  or  concerning  any  natu- 
ral infirmities,  which  modesty  or  decency  will  not  allow  a  man  to  in- 
form himself  about,  till  the  contract  is  completed,  and  each  has  taken 
possession  of  the  other's  person,  cannot  hinder  that  contract  from  bind- 
ing, or  make  it  a  nullity  from  the  beginning.  '  A  man  may  stipulate  in 
this  form — ^I  consent  to  marry  you,  provided  you  are  a  virgin. — Bat 
this  condition  must  be  expressed:  for  the  marriage  contract  does  not 
naturally  imply  any  such  condition.  And  if  it  is  expressed,  I  do  not 
see,  that  it  would  hinder  the  natural  effect  of  the  contract,  though  the 
man  should  afterwards  discover,  that  she  is  no  virgin:  because  he  must 
not  only  complete  the  contract,  but  must  give  her  possession  of  his  per- 
son by  taking  possession  of  hers,  before  he  can  make  the  discovery:  and 
by  so  doing  he  gives  up  his  conditions,  and  binds  himself  absolutely. 
The  form  of  the  stipulation  did  indeed,  make  the  marriage  conditional; 
so  that,  as  long  as  such  condition  remained  in  force,  she  could  not  de- 
mand him  as  her  husband.  But  before  he  knew  whether  the  condition 
would  be  satisfied  or  not,  he  made  himself  her  husband,  and  conse- 
quently gave  up  the  condition,  by  taking  possession  of  her  person.  It 
may  however  be  asked,  whether  such  an  error  as  this,  though  it  does 
not  make  the  marriage  a  nuUitv,  may  not  be  a  sufficient  cause  for  a 
divorce;  whether  the  contract,  tnough  it  is  not  void  in  itself,  may  not 
upon  this  account  be  rescinded  afterwards.  In  answer  to  this  inquiry, 
we  may  say  the  same  that  we  said  in  answer  to  the  other  inquiry, 
whether  an  error  concerning  the  woman's  fortune  is  a  sufficient  cause 
for  rescinding  a  marriage.  It  will  be  a  sufficient  cause,  provided 
divorce  in  general  is  lawful,  but  not  otherwise.  When  other  contraeta 
are  rescinded  upon  account  of  any  error  in  them;  this  rescinding  of 
them  is  not  the  setting  aside  a  valid  contract,  but  is  the  effect  of  a  decla- 
ration of  one  of  the  parties,  that  he  will  not  abide  by  a  contract,  which 
from  the  beginning  laid  him  under  no  obligation.  But  we  have  seen, 
that  in  the  marriage  contract,  consummation  precludes  a  man  from  de- 
claring this,  notwithstanding  any  error  either  in  the  fortune  or  in  the 
virginity  of  the  woman.  And  consequently  a  marriage,  where  there 
is  such  an  error,  can  be  rescinded  no  otherwise,  than  by  setting  aside 
a  valid  contract.  So  that,  if  divorce  is  unlawful  in  general,  marriages 
after  consummation  cannot  be  dissolved,  upon  account  of  these  or  the 
like  errors  on  either  side.  The  Mosaic  law  indeed  allowed  an  error  in 
the  woman's  virginity  to  be  a  sufficient  cause  for  dissolving  a  marriage: 
but  this  allowance  is  consistent  with  the  principles  here  laid  down; 
since  we  know  that  the  same  law  allowed  of  divorce  in  general. 
Want  of  parents*  XIII.  •The  full  use  of  reason  is  necessary  in  mar* 
consent,  not  ■^  rfages,  as  in  other  contracts,  to  make  them  binding.  So 
nuSce  a  mui^A^  ^^^^  ^  marriage  contracted  between  persons  who  are 
▼Old.  under  age,  and  have  not  yet  arrived  at  the  use  of  rea- 

son, will  be  void  for  want  of  the  consent  of  parents.    Or  if  only  one 
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of  the  parties  are  upon  this  account  incapable  of  binding  themselves, 
the  marriage  will  produce  no  obligation  upon  the  other;  because  th^re 
is  no  obligation  at  all  in  any  contract,  unless  such  obligation  is  mutual. 
We  may  here  observe,  by  the  way,  tbat  the  want  of  reason  is  naturally 
sufficient  to  make  the  marriage  of  an  ideot  or  lunatic  a  nullity  from  &e 
beginning. 

Where  persons  are  of  full  age,  the  want  of  their  parents'  consent 
does  not  invalidate  a  marriage.  The  law  of  nature  does  indeed  enjoin, 
that  children  should  honour  and  reverence  their  parents.  For  which 
reason  it  is  undoubtedly  the  duty  of  children,  not  only  to  advise  with 
their  parents,  but  likewise  to  let  their  advice  have  its  due  weight,  in  all 
affidrs  of  moment  And  since  nothing  can  be  of  more  moment  to  the 
advantage  and  welfare  as  well  of  the  family  in  general,  as  ot  the  child 
in  particular,  than  the  marriage  of  the  child;  it  cannot  be  denied,  that 
such  marriages  as  are  contracted  without  the  consent  or  against  the 
commands  of  a  parent,  are  contrary  to  the  duty  of  the  child;  and  that 
consequently  the  parent  cannot  be  blamed,  if  he  takes  less  notice  of 
such  a  child,  than  he  takes  of  the  rest  of  his  children,  and  chooses  to 
dispose  of  his  &vours  amongst  those  who  have  been  more  observant 
of  their  duty  towards  him.  But  then,  on  the  other  hand,  marriages  so 
contracted  are  not  invalid,  provided  the  child  is  of  a  proper  age  to  think 
and  act  for  itself.  At  this  age  he  has  a  power  of  binding  himself,  and 
is  not  under  the  authority  of  his  parents;  except  in  such  things,  as 
relate  to  the  interests  and  order  of  that  family,  of  which  he  is  a  mem« 
ber,  and  of  which  the  parents  are  the  governors.  And  even  this  au- 
thority ceases,  as  soon  as  he  separates  himself  from  the  family  of  his 
parents.  The  interests  of  the  &mily  are  indeed  greatly  concerned  in 
the  marriage  of  the  children:  but  then  the  child  is,  by  marriage,  sepa- 
rated from  the  family;  and  thus  an  end  is  put  to  such  authority  of  the 
parents,  as  arose  from  this  consideration. 

XIV.  It  does  not  appear  from  any  thing  which  is-  Husband's  tutho^ 
contained  in  the  contract  of  marriage,  that  the  husband  rity,  whence  it 
has  any  other  authority  over  the  wife,  than  what  arises  """^ 
from  the  seneral  presumption,  that  he  has  more  skill  and  experience 
than  she  has:  which  is  a  consideration  that  will  make  it  prudent  in  her 
to  leave  the  chief  direction  of  the  family  to  him.  And  this  is  no  more 
than  what  he  might  expect  from  her;  as  she  is  obliged  to  contrive  for 
dieir  mutual  happiness,  as  well  as  she  can:  which  she  does  not  do, 
unless  she  willingly  commits  the  management  of  such  affairs  tp  him,  as 
he  is  likely  to  manage  to  greater  advantage  than  she  could. 

But,  yet,  when  it  happens  otherwise;  when  her  skill  is  the  greater 
of  the  two;  it  will  be  equally  prudent  in  him  to  let  her  have  the  man- 
agement. The  scriptures  have  indeed  taught  us,  that  the  wife  is  in 
subjection  to  her  husband;  and  have  given  such  an  account  of  her  duty, 
as  makes  it  proper  for  her  to  promise  obedience  in  the  very  contract  of 
marriage.  But  then  they  teach  us,  at  the  same  time,  that  such  subjec- 
&mis  not  her  natural  state,  but  was  appointed,  by  positive  institution, 
as  a  punishment  for  that  crime,  into  which  the  first  husband  was 
aeduced  by  the  first  wife;  that  it  might  be  a  standing  lesson  of  humility 
to  all  future  wives,  reminding  them,  that  through  the  weakness  of  their 
sex,  a  curse  has  been  entailed  upon  the  whole  species. 
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What  concubi-  XV.  'A  concubine,  according  to  the  sense  in  which 
nageisagpodand  the  word  is  now  commonlj  used,  is  a  woman  who  co- 
valid  marriage.  habits  with  a  man  without  any  stipulations  of  conjugal 
faith.  And  when,  by  concubinage,  we  mean  such  a  cohabitation  as 
this,  it  differs  little,  as  to  the  unlawfulness  of •  it,  from  a  vague  lust. 

But  the  scriptures  use  the  word  concubine  in  such  a  sense,  that 
those  women,  who  are  there  called  by  this  name,  are  such  as  the  law 
of  nature  allows  to  be  wives:  for  as  far  as  appears,  they  were  joined  to 
the  man,  with  whom  they  cohabited,  by  a  marriage  contract,  and  were  no 
otherwise  distinguished  from  wives,  than  either  by  their  own  condition, 
or  by  the  condition  of  their  children.  If  the  woman  was  originally  of 
servile  condition,  and  was  not  raised  by  the  marriage  to  an  equal  con- 
dition with  her  husband;  and  if  the  children,  which  she  should  bear, 
were  understood  to  have  no  claim  to  inherit;  she  was  then  called  a 
concubine.  Thus,  Hagar,  who  was  of  servile  condition,  was  Abra- 
ham's concubine.  She  was  originally  a  slave;  and  we  find  by  the  au- 
thority, which  Sarah  had  over  her,  that  her  cohabitation  with  Abraham 
had  not  made  her  of  equal  dignity  with  her  mistress.  Her  son  Ish* 
mael  was  indeed  designed  by  Abraham  for  his  heir:  but  then  his  claim 
was  founded  upon  his  being  adopted  by  Sarah,  and  was  not  derived 
from  the  marriage  of  his  mother.  In  like  manner  Bilhah  and  Zilpah 
were  of  servile  condition:  and  their  marriage  with  Jacob  did  not 
change  their  condition;  for  they  are  called  handmaids  even  after  their 
marriage:  nor  did  the  children,  that  were  born  of  them,  inherit  any 
otherwise  than  in  virtue  of  their  being  adopted  by  Rachel  and  Leal^ 
for  Bilhah's  children  were  considered  by  Kachel  as  her  own;  and  so 
were  Zilpah's  children  considered  by  Leah.  After  marriage,  they  were 
indeed  sometimes  called  wives;  but  it  is  plain,  they  were  not  wives  of 
the  same  sort  with  Leah  and  Rachel,  not  only  because  they  were  $till 
sometimes  called  handmaids,  and  because  their  children  were  not  con- 
sidered as  their  own,  nor  inherited  in  their  right;  but  likewise  because 
Jacob  had  obliged  himself,  by  oatb,  to  Laban,  not  to  take  any  wife  be- 
sides his  daughters.  Bilhah,  therefore,  and  -Zilpah,  though  they  are 
called  wives,  seem  to  have  been  concubines.  And  from  this  instance, 
as  well  as  from  that  of  Keturah,  who  is  sometimes  called  Abraham's 
wife,  and  sometimes  his  concubine,  it  appears  how  little  a  wife  differed 
from  a  concubine.  As  to  the  essential  parts  of  the  contract,  they  seem 
indeed  not  to  have  differed  at  all.  Only  in  the  contract  with  a  conca- 
.  bine,  some  disadvantageous  conditions  were  added,  in  respect  both  of 
herself  and  of  her  children.  But  as  these  conditions  were  not  incon- 
sistent with  the  contract,  the  law  of  nature  would  not  have  disallowed 
of  such  concubinage,  as  we  read  of  in  the  scriptures,  if  it  had  not  been 
attended  with  polygamy. 

•  Grot  Lib.  II.  Cap.  V.  §  XV. 
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CHAPTER  XVL 

OF  THE  RIGHT  OF  DEFENCE. 

L  Right  qf  defencCy  in  wluU  founded. — IL  Indefinite  in  its  extent. — 
IIL  Not  confined  to  injuries. — IV.  How  effected  by  benevolence. — 
V.  Dtfence  of  life. — Vl.  Defence  qf  limbs  or  qf  chastity. — VII. 
Defence  against  slighter  personal  injuries, — VIIL  Honoury  what. — 
IX.  Mistakes  in  matters  qf  honoury  whence  they  arise. — X.  Drfence 
of  our  goods. 

I.  Amongst  the  other  principles,  from  whence  any  Right  of  defence, 
ODe  man  may  derive  a  right  over  the  person  of  any  inwhatfoimded. 
other>  I  mentioned  some  crime  or  injury  on  his  part,  over  whose  per- 
son such  right  is  acquired. 

*Now  the  rights,  which  are  derived  from  hence,  may  be  divided  into 
such,  as  arise  from  an  injury  before  it  is  committed,  and  such  as  arise 
from  it,  after  it  is  committed. 

Those  rights  which  arise  from  an  injury,  before  it  is  committed,  are 
called  the  rights  of  defence. 

The  injuries  which  any  one  designs  to  do  us,  are  such  as  relate 
either  to  our  person,  or  to  our  property.  Of  the  former  sort,  are  mur- 
der, rape,  maiming,  wounding,  slander;  of  the  latter  sort,  are  theft, 
fraud,  robbery,  burning,  or  otherwise  destroying  or  wasting  our.  goods. 
And  our  natural  right  of  defence  is  nothing  more  than  the  liberty 
which  the  law  of  nature  allows  us,  of  taking  such  measures,  as  may 
guard  against  any  injuries  which  we  are  likely  to  suffer  in  our  persons 
or  property.  The  great  question  concerning  this  right  of  defence  is, 
how  far  it  extends;  what  liberty  the  law  of  nature  allows,  or  what 
may  lawfully  be  done,  in  order  to  prevent  an  injury,  which  any  one 
designs  to  do  us. 

fBefore  we  can  determine  any  thing  with  certainty  upon  this  ques-« 
tion,  it  will  be  necessary  to  inquire  into  the  true  principle,  upon  which 
the  right  of  defence  depends.  A  right  to  our  life,  or  to  our  goods, 
means  no  more  than  a  liberty  of  preserving  them  or  keeping  possession 
of  them:  we  are,  therefore,  said  to  have  a  right  to  any  thing,  because 
the  law  of  nature  does  not  oblige  us  to  part  with  it;  or  because  our 
possession  of  it,  and  our  endeavours  to  keep  such  possession,  are  con- 
sbtent  with  that  law.  Now  our  endeavour  to  keep  possession  of  a 
thing,  when  any  one  attempts  to  take  it  from  us,  is  the  defence  of  our- 
selves in  the  possession  of  it:  and  since,  where  the  thing  is  our  own, 
or  where  we  have  a  right  to  it,  this  endeavour  is  consistent  with  the 
law  of  nature;  it  follows,  that  where  we  have  a  right  to  a  thing,  our 
defence  of  ourselves  in  the  possession  of  it  is  lawful;  or  that  a  right  of 
defence  is  implied  in  the  very  notion  of  our  having  a  right  to  a  thing. 
In  short,  the  true  principles  upon  which  our  right  of  defending  either 
our  persons  or  our  goods  depends,  is  this;  the  law  of  nature  does  not 
oblige  us  to  give  them  up,  when  any  one  has  a  mind  to  hurt  them,  or 
to  take  them  from  us:  and  that  the  law  of  nature  does  not  oblige  us 
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thus  to  give  them  up,  is  evident;  because  our  right  to  them  would  be 
unintelligible,  or  would,  in  effect,  be  no  right  at  all,  if  we  were  obliged 
to  suffer  all  mankind  to  treat  them,  as  tiiejr  pleased,  without  endeavour- 
ing to  prevent  it. 

mglit  of  defence  U*  If  this  then  is  the  principle,  upon  which  the 
indefinite  in  iu  right  of  defence  depends;  we  cannot  expect  to  find 
extent  ^^^  ^^^  j^^^  ^f  mature  has  exactly  defined  how  &r  we 

may  go,  or  what  we  may  lawfully  do,  in  endeavouring  to  prevent  an 
injury,  which  any  one  designs  and  attempts  to  do  us.  ^he  law  allows 
us  to  deifend  our  persons  or  our  property:  and  such  a  general  allow- 
ance implies,  that  no  particular  means  of  defence  are  prescribed  to  us. 
We  may,  however,  be  sure,  that  whatever  means  are  necessary  must 
be  lawful:  because  it  would  be  absurd  to  suppose,  that  the  law  of  na- 
ture allows  of  defence,  and  yet  forbids  us  at  Uie  same  time  to  do  whit 
is  necessary  for  this  purpose. 

From  hence  it  follows,  that  he,  who  attempts  to  injure  us,  gives  us 
an  indefinite  right  over  his  person,  or  a  right  to  make  use  of  such 
means  to  prevent  the  injury,  as  his  behaviour  and  our  situation  make 
necessary. 

Right  of  defence  HI*  t^^o^gh  we  Speak  of  the  right  of  defence,  as  a 
not  confined  to  right  to  guard  against  injuries;  the  word  injuries  must 
injuries.  ^^^  {^^j.^  \^q  confined  to  its  strict  and  pn^r  sense,  as 

implying  some  criminal  malice  in  the  person,  against  whom  we  have  a 
right  of  defending  ourselves.  The  principle  upon  which  this  right  is 
founded,  will  extend  it  to  all  cases,  where  we  are  likely  to  suffer  any 
causeless  harm;  even  though  there  is  no  criminal  design  on  the  part  of 
the  assailant  or  of  him,  who,  unless  we  were  to  prevent  it,  would  be 
the  immediate,  though,  perhaps,  the  innocent  cause  of  our  suffering 
such  harm.  For  the  law  of  nature  no  more  obliges  us  to  undergo  any 
causeless  harm,  when  it  arises  from  an  innocent  person,  than  when  it 
arises  from  a  malicious  design:  our  right  of  defence  is  not  founded  in 
the  crime  of  him  who  attempts  to  hurt  us;  but  in  the  liberty  which  the 
law  allows  us,  by  not  obliging  us  to  submit  to  any  harm  which  we  have 
not  deserved. 

How  benevolence  I  V^<  Before  we  go  on  to  apply  these  general  principles 
•ffecti  the  right  of  to  particular  instances,  it  may  not  be  improper  to  in- 
^*^*"^-  quire,  whether  the  right  or  liberty  of  defence  is  not 

restrained  by  the  dictates  of  benevolence,  notwithstanding  there  is  no 
precept  of  strict  justice,  which  takes  it  from  us. 

If,  indeed,  the  law  of  nature  had  commanded  defence,  the  least  de- 
gree of  patience  or  submission  to  any  causeless  harm  would  be  crimi- 
nal. But  since  the  defence  of  our  person  or  of  our  property  is  just, 
only  because  it  is  not  unjust;  since  we  are  only  allowed,  and  not  com- 
manded to  defend  ourselves,  or  to  guard  against  injuries;  defence  seems 
to  be  a  matter  of  indifference.  Will  not,  therefore,  the  regard,  which 
we  ought  to  have  for  the  welfare  of  others,  be  a  check  upon  us,  and 
engage  us  to  submit  to  an  injury;  as  there  is  no  want  of  injustice  in 
submission;  rather  than  suffer  us  to  make  use  of  the  right,  which  we 
have  over  the  person  of  him,  who  attempts  to  hurt  us;  as  the  exercise 
of  this  right  may  argue  a  want  of  benevolence  or  compassion,  a  want 
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of  that  tender  regard,  which  is  due  to  his  welfare?  This  reasoning  will 
certainly  prove  to  demonstration,  that  there  is  great  room  for  benevo- 
lence in  me  exercise  of  our  right  of  defence;  and  that  proper  abate- 
ments, in  the  rigour  of  it,  by  patience  and  submission,  are  by  no  means 
inconsistent  with  any  precepts  of  justice.  But  in  the  meantime, 
though  benevolence  may  lead  us  to  regulate  our  right  of  defence,  and 
to  make  it  as  consistent  as  we  can,  with  the  welfare  of  others;  we  have 
no  reason  to  imagine  that  the  same  virtue  of  benevolence  will  oblige 
ufl  wholly  to  give  up  that  right,  or  to  be  satisfied  with  the  use  of  such 
means  of  defending  ourselves,  as  would  render  it  wholly  ineffectual. 
The  highest  degree  of  benevolence  seems  to  be  that  of  loving  others  as 
weU  as  ourselves;  of  being  as  tender  of  their  welfare  as  we  are  ot  our  own; 
or  of  paying  an  equal  regard  to  an  equal  degree  of  happiness,  whether 
it  is  our  own  happiness,  or  the  happiness  of  another  man.  But  even 
this  degree  of  benevolence  cannot  require  us  quietly  to  give  up  either 
our  life,  or  our  liberty,  or  our  Umbs,  or  our  goods,  without  endeavour- 
ing to  preserve  them;  merely  from  the  apprehension,  that  he^  who  at- 
tempts to  deprive  us  of  them,  might  suffer  some  hurt,  if  we  were  to 
defend  them.  By  so  doing,  we  should  do  more  than  the  law  of  be- 
nevolence imports;  we  should  pay  a  greater  regard  to  his  happiness, 
than  to  our  own;  whereas  the  law  only  requires  us  to  pay  the  same. 
As  there  is,  therefore,  no  want  of  justice  in  standing  upon  our  defence, 
so  neither  is  Acre,  in  the  first  instance,  any  want  of  benevolence. 
The  consequences  of  our  doing  this  may  indeed  be  fiital  to  him,  who 
attempts  to  injure  us:  but  then  these  consequences  are  chargeable  upon 
himself,  and  not  uppn  us.  We  only  desire  to  secure  what  is  our  own: 
he  sees  what  may  be  the  event,  if  he  obstinately  persists  in  endeavour- 
ing to  take  it  from  us:  and  if,  notwithstanding  this,  he  is  obstinate 
enough  to  persist,  the  consequences  must  be  considered  as  arising  from 
his  own  act  rather  than  from  ours. 

y.  These  general  principles  will,  perhaps,  be  better    Drfenceoffife. 
understood,  ii  we  apply  them  to  some  particular  instances. 

*  If  a  man  is  attacked  with  a  plain  design  to  kill  him;  as  the  law  of 
nature  does  not  oblige  him  to  part  with  his  life,  he  is  at  liberty  to  stand 
upon  his  defence,  and  has  a  right,  against  the  aggressor,  to  do  what- 
ever is  necessary  for  preserving  himself  from  the  hurt  intended  him. 
If  the  aggressor  suffers  any  harm,  if  he  is  wounded,  or  maimed,  or 
killed,  this  cannot  be  looked  upon  as  unjust  or  causeless  harm:  because 
he,  who  did  it,  was  providing  for  his  own  security;  he  was  doing  what 
the  law  of  nature  allowed  him  to  do,  and  killed  the  aggressor,  because 
he  could  not  avoid  it.  The  end,  therefore,  was  lawful  in  itself,  and 
the  means  were  made  lawful  by  being  unavoidable.  Tou  may  say, 
indeed,  that  the  means  were  not  unavoidable,  provided  he  would  have 
consented  to  part  with  his  own  life.  But  this  is  nothing  to  the  purpose: 
tar  whatever  is  absolutely  necessary  for  obtaining  an  end,  which  the 
law  will  justify  him  in  pursuing,  must,  in  the  judgment  of  that  law, 
be  unavoidable.  It  might,  perhaps,  be  possible  for  a  person,  who  is 
thus  assaulted,  to  save  his  life  by  running  away  from  the  danger.  The 
assailant,  however,  has  no  right  to  demand,  that  he  should  do  this.  As 
the  law  of  nature  allows  the  person  assaulted  to  secure  himself;   it 
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leaves  him  at  liberty  to  judge  what  means  are  necessary  for  this  pur- 
pose; whether,  for  instance,  he  can  preserve  himself  by  running  away, 
or  must  necessarily  stand  upon  his  defence.  Benevolence  may  per- 
suade him  to  choose  that  method  of  providing  for  his  own  safety,  which 
will  be  attended  with  the  least  hurt  to  the  aggressor.  But  where  the 
danger  is  instantaneous,  the  mind  is" too  much  disturbed  to  deliberate 
upon  this  head;  and  if  it  was  more  calm,  there  is  no  time  for  delibera- 
tion. I  see  not,  therefore,  any  want  of  benevolence  which  can  be  rea- 
sonably charged  upon  a  man  in  these  circumstances,  if  he  takes  the 
most  obvious  way  of  preserving  himself:  though,  perhaps,  some  other 
method  might  have  been  found  out,  which  would  have  preserved  him 
as  effectually,  and  have  produced  less  hurt  to  the  aggressor,  if  he  had 
been  calm  enough,  and  had  been  allowed  time  enough,  to  deliberate 
about  it. 

*  The  danger  which  our  life  is  in,  may  be  less  immediate;  a  person 
may  have  threatened  to  kill  us,  whenever  he  meets  with  a  fair  oppor- 
tunity; he  may  have  taken  some  steps  towards  putting  this  design  in 
execution;  he  may  have  hired  assassins,  or  may  have  laid  in  wait  tor  us 
himself.  In  such  remote  dangers,  there  is  more  leisure  for  delibera- 
tion, and  the  suggestions  of  benevolence  may  be  better  attended  to. 
But  even  in  these  circumstances  defence  is  lawful.  If  they,  who  live 
out  of  civil  society,  should  kill  a  man,  in  their  endeavours  to  get  secu- 
rity of  him  against  their  suffering  the  evil,  which  they  foresee  to  be 
ptherwise  unavoidable,  there  would  be  no  injustice  in  such  defence: 
and  the  circumstances  might  be  such,  as  would  clear  the  fact  from  the 
charge  of  inhumanity.  If  the  person^  against  who|n  there  is  this  de- 
sign, is  morally  certain  of  it,  he  has  a  right  to  demand  security;  the 
public  authority  would  interpose  and  take  care  that  he  should  have 
security,  if  he  lived  in  a  state  of  civil  society:  and  if  there  is  no  ma- 
gistrate, no  public  authority,  the  law  of  nature  will  allow  him  to  do, 
what  in  a  state  of  civil  society,  the  magistrate  would  have  done  for 
him:  it  will  allow  him  to  get  security  for  himself,  and  to  make  use 
of  force  in  order  to  obtain  it,  when  it  cannot  be  obtained  by  any 
other  means.  This  law  cannot  be  supposed  to  oblige  a  man  to  ex- 
pose his  life  to  such  dangers  as  may  be  guarded  against,  and  to  wait, 
till  the  danger  is  just  coming  upon  him,  before  it  allows  him  to  se- 
cure himself.  Whatever  degree  of  assurance  he  has,  that  he  shall 
lose  his  life,  if  he  does  not  take  care  to  guard  it;  he  may  reasonably 
demand  the  same  degree  of  assurance,  that  the  design  against  him 
is  laid  aside,  and  will  never  be  put  in  execution.  His  right  is  only 
to  demand  such  security,  as  is  necessary  for  this  purpose:  and  if  they, 
whom  he  had  reason  to  be  afraid  of,  will  give  him  it,  he  can  ask 
no  more.     But  if  they  refuse  this,  his  right  still  subsists;  and  conse- 

Siently  he  may  lawfully  make  use  of  force  to  compel  them:  because 
e  right,  which  he  has  to  be  secured  against  their  ill  designs,  would, 
in  effect,  be  no  right  at  all,  if  he  might  not  support  it  by  all  neces- 
sary means.  If  then  they  should  mauke  resistance  to  such  force,  and 
in  making  resistance  should  be  killed,  it  is  their  fault,  and  not  his: 
they  lose  their  lives,  not  through  any  want  of  benevolence  in  him,  but 
through  their  own  injustice.     He  would  have  been  satisfied  with  suffi* 

*  GrotiuB,  Lib.  n.  Cap.  I.  ^  V. 
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eient  security,  that  he  should  not  be  hurt  by  them:  and  if  they  oppose 
this  demand,  and  are  killed  in  the  struggle;  .there  is  no  breach  of  jus-* 
tice  on  his  part:  because  he  was  supporting  a  just  demand  by  the 
means  which  they  had  made  necessary:  and  there  is  no  breach  of  bene- 
volence; because  no  rule  of  benevolence  requires  him  to  set  a  greater 
value  upon  their  life,  than  upon  his  own;  as  he  certainly  must  have 
done,  if  he  had  exposed  himself  to  their  designs,  rather  than  endea- 
voured to  obtain  such  security  for  himself,  as  he  has  a  right  to. 

*It  is  possible  that  a  man  may  make  an  attempt  upon  my  life,  and 
yet  be  innocent  in  so  doing;  notwithstanding  I  have  not  deserved  death 
from  him,  or  from  any  one  else.  He  may  walk  in  his  sleep;  or  he  may 
be  out  of  his  senses;  or  he  may  mistake  me  for  some  one  else,  or  he 
may  be  employed  to  fight  against  me  in  what  appears  to  him  to  be  a 
just  cause,  though  it  is  not  so.  In  such  cases  as  these,  though  he  is 
not  chargeable  with  any  crime,  I  may  lawfully  defend  myself  against 
him,  and  may  make  use  of  all  such  means  of  defence,  as  the  circum-* 
stances  that  we  are  in,  have  made  necessary.  For  though  we  consider 
the  right  of  defence  as  arising  from  a  crime  not  yet  committed,  but  de- 
signed and  attempted;  yet  the  principle  upon  which  we  show  that 
there  is  such  a  right,  extends  farther  than  those  cases,  where  the  as- 
sailant is,  properly  speaking,  guilty  of  a  crime.  The  right  which  I 
have  against  the  assailant's  person,  is  the  liberty,  which  the  law  of  na- 
ture must  necessarily  be  understood  to  allow  me,  by  not  obliging  me  to 
bear  any  causeless  harm;  whether  there  is  any  crime  or  not,  on  the 
part  of  him  who  attempts  to  do  me  such  causeless  harm. 

But  suppose  a  person,  without  any  design  of  hurting  me,  should  hap- 
pen, when  I  am  assaulted  by  another,  to  stand  in  ray  way,  and  hinder 
me  either  from  making  my  defence,  or  from  providing  for  my  security 
by  flight;  might  I  ride  over  him,  or  push  him  down  a  precipice,  or 
otherwise  dispatch  him,  in  order  either  to  clear  the  way  for  my  flight, 
or  to  remove  the  hindrance  which  he  is  of  to  my  defence?  Certainly 
this  would  be  unla¥rful,  if  nothing  but  injustice,  as  injustice,  could  give 
me  a  right  to  take  away  the  life  of  another  man  for  the  preservation  of 
my  own.  But  if  my  right  of  defence  which  I  have  even  in  cases  of 
injuries,  arises  from  the  liberty  which  the  law  of  nature  allows  by  not 
obliging  me  to  submit  to  any  causeless  harm;  this  principle  will  ex- 
tend the  right  of  defence  to  all  cases,  where  I  am  likely  to  suffer  any 
causeless  harm,  if  I  did  not  take  care  to  use  the  necessary  means  of 
preventing  it.  Whatever,  therefore,  an  innocent  person  may  accident- 
ally sufier,  whilst  I  am  doing  what  I  am  at  liberty  to  do,  it  must  be 
looked  upon  as  a  natural  misfortune.  There  is  no  injustice  on  my 
part,  if  he  only  suffers  what  is  unavoidable,  without  my  submitting  to 
what  the  law  of  nature  does  not  impose  upon  me.  Nor  is  there  any 
want  of  benevolence;  unless  benevolence  obliged  me  to  have  a  greater 
regard  to  another  man's  life,  than  to  my  own. 

y  I.  f  When  a  man  is  in  danger  of  being  maimed,  or  a  Defence  of  Cmbt 
woman  of  being  ravished;  the  manner  in  which  Grotius  or  of  chastity, 
accounts  for  the  right  of  defending  themselves  against  these  injuries, 
would  lead  one  to  imagine,  that  in  his  opinion,  the  measure  of  what 
we  may  lawfully  do  in  the  defence  of  our  person,  is  to  be  taken  from 

•  Grot  Lib.  n.  Cap.  I.  §  QI.  f  Grot  Ibid.  §  VI.  YIL 
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the  evil  which  we  should  buffer,  if  we  were  not  to  defend  ourselves. 
The  reason  which  he  gives,  why  the  assailant  may  lawfully  be  killed 
in  such  attempts  as  these,  is,  that  one  of  our  principal  limbs,  or  our 
chastity,  is  of  equal  value  with  our  life.  As  if,  upon  supposition,  that 
what  we  are  likely  to  lose  ia  not  of  equal  value  with  our  life,  it  could 
not  lawfully  be  defended  at  the  expense  of  his  life,  who  endeavours  to 
take  it  from  us. 

But  I  have  already  shown,  and  Grotius,  upon  another  occasion,  ac- 
knowledges, that  he  who  attempts  to  injure  me,  gives  me  an  indefinite 
right  against  him,  a  right  which  knows  no  measure,  besides  the  attain* 
ment  of  the  end,  for  which  the  law  of  nature  allows  it  Since  we  are 
not  obliged  to  submit  to  such  injuries  as  we  have  just  now  been  speak- 
ing of,  we  are  at  liberty,  that  is,  we  have  a  rieht  to  defend  ourselves 
against  them:  and  the  law,  which  allows  this  liberty,  cannot  be  sup- 
posed to  forbid  any  of  those  means,  without  which  such  liberty  would 
be  ineffectual. 

But  the  observation  of  Grotius  concerning  the  value  of  what  woidd 
be  lost  in  an  attempt  to  maim  or  to  ravish,  though  it  is  of  no  weight 
at  all  in  settling  the  justice  of  defending  ourselves  to  the  utmost  extre- 
mity, may  be  of  use  to  show,  that  it  is  not  inconsistent  with  benevo- 
lence to  repel  such  an  attempt  at  the  expense  of  the  assailant's  life: 
because  no  rule  of  benevolence  obliges  us  to  love  another  better  than 
ourselves;  which  must  be  the  case,  if  we  were  ready  to  spare  his  life, 
though,  with  the  loss  of  what  is  of  as  much  value  to  us,  as  his  life  is 
to  him. 

Defence  agunst  ^H-  *  Strict  justice  would  allow  a  man  to  repel  the 
ali^t  penonal  in-  slightest  injury  to  his  person,  such  as  a  blow  or  a  box 
juries.  Qn  ^Q  Q3|.^  i^y  iiQy  means  which  the  aggressor  makes 

necessary.  The  principle  so  frequently  mentioned  already  is  applica- 
ble to  this  case.  As  the  law  of  nature  does  not  oblige  a  man  to  sub- 
mit even  to  such  injuries  as  these,  he  is  naturally  at  liberty,  or  has  an 
indefinite  right  to  repel  them.  But  where  the  suffering  is  so  slight  to 
the  person  attacked,  and  the  much  greater  evil  of  death  would  be  the 
consequence  to  the  aggiessor,  if  defence  was  carried  to  the  utmost  ri- 
gour of  strict  justice;  natural  benevolence  would  teach  a  man  rather 
to  bear  the  injury,  than  to  ward  it  off  at  so  great  an  expense  to  the  ag- 
gressor, as  that  of  his  life. 

Honour,  what  YIII.  fWe  hear  it,  indeed,  frequently  maintained, 

that  a  man's  honour  will  require  him  to  kill  his  adversary  if  he  can; 
not  only  that  he  may  ward  off  such  an  affront,  but  even  that  he  may 
revenge  it,  after  it  has  been  received.  And  it  may  not  be  altogether 
foreign  to  our  purpose  to  take  this  opportunity  of  inquiring  into  the 
meaning  of  the  word  honour,  and  into  the  rules  of  conduct  which  this 
principle  is  supposed  to  suggest. 

It  is  no  very  easy  undertaking  to  explain  a  word  which  is  used  by 
all  men  very  unsteadily,  and  by  most  without  any  meaning  at  all.  Gro- 
tius says,  that  honour  is  the  opinion  of  our  worth  or  excellence.  He 
does  not  teli  us  whether  he  means  that  any  man's  honour  is  the  opinion 
which  the  man  himself  has,  or  the  opinion  which  other  people  have  of 
his  worth  and  excellence.   In  the  former  sense,  the  definition  of  honoori 

*OiOt  lib.  IL  C«p.  I.  ^  X.  ^Qti^  IbkL 
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as  it  signifies  a  princij^e  of  action,  is  not  true;  and  in  the  latter  sense 
It  id  unintelligible.  The  true  definition  of  a  word  may  always  be  sub- 
stituted instead  of  the  word  itself.  Try,  therefore,  to  substitute  the 
definition  which  Grotius  gives  of  the  word  honour,  instead  of  the  word 
itself;  when  you  affirm  that  your  honour  will  not  sufier  you  to  do  such 
or  such  an  action,  or  that  your  honour  requires  you  to  do  such  or  such 
another  action.  Do  you  mean  that  your  opinion,  or  the  judment 
which  you  make,  concerning  your  own  worth  or  excellence,  is  the 
principle  which  influences  you  to  do  or  not  to  do  this  or  that  action? 
If  this  be  the  case,  then  every  thing  is  consistent  with  a  man's  honour, 
which  he  can  reconcile  to  bis  own  opinion,  whatever  the  rest  of  the 
world  may  think,  or  whatever  the  rules  of  right  reason  may  deter- 
mine about  it:  and  a  man  who  had  debased  his  mind  and  corrupted  his 
judgment,  would  easily  prove  to  you,  that  cowardice  and  treachery  are 
as  consistent  with  a  principle  of  honour,  as  courage  or  fidelity.  Gro- 
tius, however,  when  he  speaks. of  honour,  as  consisting  in  the  opinion 
of  our  worth  and  excellence,  did  not  mean  a  man's  own  opinion  of 
these  qualities  in  himself,  but  the  general  opinion  of  mankind  concern- 
ing them.  But  if  honom*  has  such  a  reference  to  the  opinion  of  others, 
as  this  definition  supposes,  it  will  be  nonsense  fi>r  a  man  to  talk  of  his 
own  honour,  unless  we  add  something  to  the  definition,  which  will 
give  it  likewise  a  reference  to  himself.  If  it  is  considered  without  any 
such  reference  to  himself,  merely  as  the  opinion  of  other  men,  he  can- 
not speak  of  it  as  a  principle  within  his  own  heart.  If  we  call  it  a 
sense  of  the  esteem  or  regard  of  mankind,  a  desire  of  raising  and  pre- 
serving in  them  an  opinion  of  our  worth  and  excellence;  the  definition 
will  be  intelligible.  And  I  will  endeavour  to  show,  that  this  is  the 
true  notion  (tf  honour,  as  iar  as  the  word  is  used  with  any  steady  mean- 
ing, or  with  any  meaning  at  all. 

When  the  word  honour  is  made  use  of  by  those  who  call  themselves 
men  of  honour,  to  denote  a  principle  of  action  which  influences  their 
conduct;  if  any  analogy  of  language  is  observed,  or  if  it  signifies  any 
thing  like  what  the  same  word  is  used  to  signify  upon  other  occasions, 
we  may  judge  what  this  principle  is  by  attending  to  the  import  of  some 
very  common  expressions.  What  do  we  mean,  when  we  say,  that  we 
honour  a  man?  The  plain  sense  of  such  an  expression  is,  that  we  think 
highly  of  him,  or  that  we  reeard  and  esteem  him.  What  is  it  then  to 
behave  honourably,  but  to  behave  in  such  a  manner  as  to  deserve  to  be 
^honoured;  that  is,  in  such  a  manner  as  to  deserve  the  regard  and  es- 
teem of  mankind?  Now  there  seems  to  be  no  difieretice  between  be- 
having honourably,  and  behaving  with  honour:  so  that  to  behave  with 
honour,  and  to  behave  in  such  a  manner  as  to  deserve  the  regard  and 
esteem  of  mankind,  are  the  same  thing. 

If  this  is  the  fundamental  rule  of  honour,  it  will  be  easy  to  see  what 

Erinciple  it  is,  which  puts  a  man  upon  observing  such  a  rule.  Nothing 
ut  a  desire  that  mankind  should  think  well  of  us,  or  a  sense  of  repu- 
tation, can  lead  a  man  to  behave  in  this  or  that  manner,  merely  oe- 
cause  mankind  will  esteem  and  regard  him  for  such  behaviour.  One 
would  think  that  such  a  principle  of  action  as  this  could  seldom  mis- 
lead us:  because  the  general  opinion  of  mankind,  though  it  is  not  a  de- 
monstrative standard,  must  be  cdlowed  to  be  at  least  a  probable  standard 
of  what  is  right  and  virtuous.    General  opinion  is  nothing  else  but  the 
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common  sense  of  mankind,  or  the  common  judgment  of  reason:  and  it 
is  not  likely  that  mankind  should  universally  approve  any  thing  which 
is  generally  hurtful,  or  any  thing,  indeed,  wnich  is  not  generally 
beneficial. 

Mistakes  in  mat-  I^*  ^^^  mistakes  in  this  matter  arise  either  from 
ten  of  honour,  our  making  use  of  a  wrong  standard  in  judging  what 
whence  they  arise,  jg  honourable,  or  else  from  our  applying  the  true  stand- 
ard in  a  wrong  manner. 

We  make  use  of  a  wrong  standard,  whenever  our  sense  of  reputa- 
tion is  confined  to  a  few,  and  does  not  extend  itself  to  all;  whenever 
we  desire  to  be  thought  well  of  by  a  small  party  of  men,  instead  of 
desiring  to  be  thought  well  of  by  mankind  in  general.  A  few  men 
may  easily  be  mistaken  in  their  judgment,  a  small  party  may  be  deter- 
mined, by  caprice  or  private  interest,  to  regard  and  esteem  us  for  such 
qualities  or  such  conduct,  as  would  make  the  rest  of  mankind  think 
meanly  of  us.  And,  in  fact,  there  is  sc.arce  any  conduct  so  scandalous, 
but  some  will  be  found  to  countenance  and  encourage  it.  If  then  we 
mean  by  our  honour,  only  a  sense  of  reputation  amongst  the  few,  that 
we  converse  with  amongst  peojde,  whose  humour  or  interest  is  the 
same  with  our  own;  it  is  no  wonder, «if  honour  and  virtue  should  some- 
times be  found  to  differ  from  one  another.  But  this  notion  of  honour  is 
Jlainly  a  partial  one,  and  may,  for  that  reason,  be  justly  called  a  fidse  one. 
[e  cannot  be  said  to  act  upon  a  true  principle  of  honour,  who  is  es- 
teemed or  thought  well  of  by  only  an  inconsiderable  number  of  men; 
whilst  he  appears  to  the  rest  of  the  world  to  act  meanly  or  basely. 

Suppose,  however,  that  we  make  use  of  a  true  standard  of  honour, 
and  look  upon  no  actions,  to  be  consistent  with  our  honour,  but  such 
as  are  in  general  esteem;  we  may  possibly  be  misled  in  our  judgment 
by  a  partial  application  even  of  this  standard.  If  an  action  consists  (rf 
several  different  parts,  or  may  be  considered  in  several  different  views; 
some  one  part  of  it,  taken  separately  from  the  rest,  may  deservedly  be 
had  in  general  esteem;  the  action,  when  we  view  it  only  on  one  side, 
may  be  such  as  mankind  would  approve,  that  is,  it  may  be  such  as  a 
true  principle  of  honour  would  suggest.    And  whilst  we  attend  to  this 

1)art  of  the  action,  or  whilst  we  consider  it  in  this  single  view,  we  may 
ook  upon  it  to  be  consistent  with  our  standard  of  honour:  whereas,  if 
we  had  attended  to  all  the  parts  of  the  action,  or  had  viewed  it  on  all 
sides;  we  should  have  seen  such  a  mixture  of  meanness  or  baseness  in 
it,  as  would  have  convinced  us  that  it  could  never  either  obtain  or  de-. 
serve,  a  general  esteem,  and  that  no  sense  or  desire  of  approving  our- 
selves to  the  common  judgment  of  mankind  could  ever  lead  to  it.  The 
same  partial  application  of  the  standard  of  honour,  which  misleads  us 
in  judging  of  actions,  misleads  us  likewise  in  judging  of  the  charac- 
ters of  men.  We  attend  so  much  to  some  striking  part  of  their  con- 
duct, as  not  to  observe  the  rest  of  it. — ^And  it  is  only  by  this  means, 
that  many  have  had  the  credit  of  being  men  of  honour,  who,  if  their 
whole  conduct  had  been  as  much  attended  to,  would  have  been  found 
to  deserve  contempt,  ahd  would  justly  be  ranked  amongst  the  meanest 
and  basest  of  the  species. 

There  is  one  very  common  mistake  about  the  notion  of  honour, 
which  may  perhaps  not  be  thought  to  arise  either  from  the  use  of  a 
partial  standard  of  honour,  or  from  a  partial  application  of  the  true 


C.  XVI.  NATURAL  LAW.  195 

standard.  The  mistake,  which  I  mean  is,  that  courage  and  honour  are 
bj  many  people  looked  upon  as  one  and  the  same  thing.  Men  who 
are  soon  provoked,  who  cariry  their  resentment,  upon  the  slightest  oc- 
casions, to  the  utmost  extremity,  and  are  prodigal  of  their  lives  to  gra- 
tify their  revenge,  have  assumed,  and  would  appropriate  to  themselves, 
the  title  of  men  of  honaur;  though  they  have  scarce  any  one  good  qua- 
lity that  can  give  them  any  pretensions  to  it.  The  case  seems  to  be 
thu:  men  of  true  honour,  that  is,  men  who  have  a  sense  of  esteem,  and 
a  desire  to  obtain  the  general  good  opinion  of  mankind,  are  tender  of 
their  reputation,  and  make  it  a  principal  part  of  their  happiness  to  be- 
have in  such  a  manner,  as  to  deserve  to  be  well  thought  and  well 
spoken  of.  Upon  this  account  they  cannot  bear  to  have  their  character 
lessened,  and  would  rather  hazard  their  life,  than  submit  to  any  cause- 
less aspersion.  Thus,  as  a  true  principle  of  honour  naturally  produces 
courage,  or  as  men  of  true  honour  are  commonly  men  of  courage,  the 
quarrelsome  and  <  the  revengeful  have  mistaken  the  matter,  and  have 
imagined  that  the  converse  must  be  true  too,  that  men  of  courage  must 
be  men  of  honour.  They  have  this  advantage  on  their  side,  that  no 
prudent  man  chooses  to  call  their  title  to  this  character  into  question: 
and  they  are,  therefore,  weak  enough  to  please  themselves  with  fancy- 
ing that  their,  title  is  a  good  one.  Courage,  indeed,  is,  in  some  sta- 
tions of  life,  an  useful  part  of  a  man's  character.  A  soldier  could  not 
discharge  the  duties  of  his  station,  if  he  did  not  maintain  a  general 
opinion  of  his  being  possessed  of  it.  The  rule  of  benevolence  would 
scarce  dissuade  a  man,  who  is  placed  in  such  circumstances  as  make 
courage  a  necessary  or  valuable  part  of  his  character,  from  doing  what 
justice  allows  of,  if  he  could  not  avoid  doing  it  without  a  general  im- 
putation of  cowardice:  not  because  the  law  of  benevolence  does  not 
bind  him,  or  does  not  command  him,  as  well  as  other  men,  to  sacrifice 
his  own  lesser^  happiness  to  the  greater  happiness  of  another;  but  be- 
cause the  good  which  he  is  enabled  to  do  in  his  station,  by  preserving 
the  reputation  of  courage,  is  greater  than  the  good  which  he  would  do 
by  submitting  to  injuries,  where  he  cannot  submit  to  them  without  for- 
feiting that  reputation.  But  if  they,  whose  station  and  circumstances 
have  not  made  courage  a  necessary  or  useful  part  of  their  character, 
will  resent  or  guard  against  slight  afronts  with  the  utmost  rigour,  that 
strict  justice  will  allow  of;  it  is  their  business  to  consider  how  well 
^ey  comply  with  the  natural  dictates  of  benevolence;  it  is  much  too 
difficult  a  task  for  me  to  undertake. 

X.  As  the  law  of  nature  does  not  oblige  us  in  strict  Defence  of  our 
justice  to  part  with  our  lives,  or  our  limbs,  or  our  chas-  goods, 
tity,  and  does,  by  not  obliging  us  to  part  with  them,  allow  us  to  defend 
our  persons;  *so  neither  does  it  oblige  us  to  give  up  our  goods  to  those, 
who  would  unjustly  rob  us  of  them.  And  from  this  natural  liberty  of 
keeping  our  goods,  in  opposition  to  those  who  would  unjustly  take  them 
from  us,  our  right  of  defence  arises,  that  is,  our  right  over  their  person, 
as  far  as  such  a  right  is  necessary  for  preventing  their  attempt. 

It  is  plain  from  the  foundation  of  this  right,  that  it  must  be  an  inde- 
finite one,  or  that  we  are  not  naturally  debarred  from  proceeding  to  ex- 
tremities in  the  defence  of  our  goods;  where  the  obstinate  injustice  of 
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8uch  as  would  take  them  from  us,  makes  this  behaviour  necessary.  For 
as  the  law  of  nature  does  not  oblige  us  to  part  T^ith  our  eoods,  it  can* 
not  be  supposed  to  prescribe  an j  particular  means  of  defendinff  them: 
since  to  prescribe  such  means,  as  the  only  lawful  means,  would  in  ef- 
fect be  obliging  us  to  part  with  our  goods  when  those  means  fail.  And 
such  injunctions  as  these,  would  plainly  make  property  nothing,  air 
would  give  all  persons  who  had  a  mind  to  deprive,  us  of  our  goodfl,  a 
power  of  doing  so;  provided  they  only  took  care  to  render  the  pre- 
scribed means  ineffectual  for  the  security  and  preservation  of  them. 

Grotius,  indeed,  in  order  to  justify  killing  a  man  in  defence  of  our 
goods,  observes,  that  the  inequality  of  value  between  his  life  and  our 
goods  is  made  up  by  the  favour  of  the  law  towards  our  innocence,  and 
its  aversion  towards  his  injustice.  But  he  was  led  to  think  this  obBer" 
vation  necessary  by  a  principle,  from  which  he  reasons  elsewhere  upra 
a  like  question:  it  seems  to  have  been  his  opinion,  that  the  evil  wluch 
the  law  of  nature  allows  us  to  do  in  our  own  defence,  ought  not  to  ex- 
ceed the  evil,  which  we  should  suffer,  if  we  were  not  to  defend  our- 
selves. This  principle  has  already  been  shown  not  to  be  true:  and  it 
is  the  more  to  be  wondered  at,  that  Grotius  should  proceed  upon  it, 
since  in  speaking  of  what  may  be  lawfully  done  in  defence  of  our  pe^ 
sons,  he  maintains,  that  they  who  attempt  to  injure  us,  give  us,  by  sudi 
an  attempt,  an  unlimited  right  against  them;  as  far  as  such  a  rieht  is 
necessary  for  preserving  ourselves  from  the  harm,i  which  they  design 
to  do  us.  And  it  is  plain  from  hence,  that  he  was  aware  both  of  the 
true  foundation  of  our  right  of  defence,  and  of  the  true  extent  likewise 
of  this  right. 

*But  he  had  a  favourite  principle  in  his  mind,  that  we  ought  not  to 
take  away  any  one's  life  immediately  or  directly  for  the  sake  of  preserv- 
ing our  goods.  He  allows,  however,  that  we  may  defend  them,  till  our 
own  life  is  in  danger,  and  then  we  may  justly  kill  the  robber:  because 
in  these  circumstances,  the  robber  loses  his  life,  immediately  or  di- 
rectly, for  the  sake  of  preserving  our  own  life,  but  remotely  only,  or 
indirectly,  for  the  sake  of  preserving  our  goods. 

Upon  this  principle,  as  he  imagines,  we  are  to  account  for  the  dis- 
tinction which  the  laws  of  Moses,  of  Solon,  of  Plato,  and  of  the  twelve 
tables,  have  made  between  a  thief  who  robs  in  the  day,  and  a  thief  wbo 
robs  in  the  night;  when  they  allow  the  latter  to  be  killed,  but  forbid  killing 
the  former.  Witnesses,  he  says,  can  scarce  be  supposed  present  in  the 
night,  to  explain  how  the  death  of  the  thief  happened:  and  for  that  reason 
the  law  supposes  favourably,  that  the  person  who  killed  the  thief,  did  pot 
do  it  merely  for  the  sake  of  preventing  the  loss  of  his  goods,  but  that,  whilst 
he  was  defending  his  goods,  his  life  was  brought  into  danger,  and  that  he 
was  forced  to  take  this  method  of  preventing  himself  from  being  killed. 
Whereas  in  the  day  time  there  can  be  no  room  for  such  favourable  pre- 
sumption: when  others  are  present  or  could  readily  come  in,  if  they 
were  called  for;  it  would  easily  appear,  whether  the  person  who  kilb 
the  thief,  was  in  danger  of  his  life  or  not:  and  since  the  law,  when  wit- 
nesses are  to  be  had,  presumes  no  more  in  his  favour  than  he  can  make 
out,  it  forbids  the  killing  a  thief  so  robbing  in  the  day  time,  because  it 
intends  that  no  man  should  lose  his  life  directly  for  the  sake  of  pre- 
serving another's  goods. 

*  Grot  Lib.  11.  Cap.  L  )  Zm. 
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The  allowance,  which  these  laws  granted  to  kill  a  thief  in  the  night, 
can  scarce  be  reconciled  "with  what  Grotius  here  supposes  to  be  the 
intention  of  the  lawgivers*  But  in  order  to  reconcile  such  an  allow- 
ance with  such  an  intention,  he  makes  use  of  several  arguments  to  show, 
that  those  laws  presumed  the  person  who  killed  a  night  thief  to  be  in 
danger  of  losing  his  own  life.  The  chief  of  these  arguments  depends 
upon  what  he  observes  concerning  the  law  of  Moses,  that  it  required 
&e  thief  to  be  found  with  such  an  instrument  as  is  used  in  stabbing: 
and  urges,  that  if  the  law  allowed  him  to  be  killed,  only  when  he  was 
found  so  armed,  it  must  in  this  permission  proceed  upon,  the  presump- 
tion, that  he  attempted  to  make  use  of  the  weapon  with  which  he  was 
found.  But  suppose,  instead  of  calling  the  instrument  with  which  he 
was  found,  an  instrument  for  stabbing,  we  were  to  call  it  an  instrument 
for  breaking  through;  this  evidence  for  the  presumption,  which  Grotius 
supposes  the  law  to  proceed  upon,  will  be  taken  away  at  once:  no  one 
frmn  finding  that  the  thief  brought  him  with  a  crow-iron,  or  a  file,  or 
a  saw,  or  any  other  instrument  of  this  sort,  which  might  help  him  in 
getting  into  the  house,  would  think  this  any  evidence,  that  he  had  been 
making  an  attempt  upon  the  life  of  the  master  of  such  house.  And  per- 
haps after  all,  the  word  which  Grotius  translates  an  instrument  for  stab- 
bing, and  which  I  have  translated  an  instrument  for  breaking  through, 
may  be  very  properly  rendered  by  our  English  translators,  when  they 
describe  the  ^ef  as  being  found,  not  with  any  particular  sort  of  wea- 
pon, but  in  the  act  of  breaking  through. 

However,  without  being  at  the  trouble  of  examining  into  this  nicety, 
we  need  only  read  the  words  of  the  law  in  order  to  inform  ourselves 
of  the  reason,  upon  which  it  proceeded,  in  making  a  distinction  between 
the  two  sorts  of  thieves.  *The  law  says, — "  If  a  thief  be  found  break- 
^S  ^P'  ^^^  ^^  smitten,  that  he  die,  there  shall  no  blood  be  shed  for 
him:  if  the  sun  be  risen  upon  him,  there  shall  be  blood  shed  for  him; 
for  he  should  make  full  restitution."  The  plain  reason  why  the  law  did 
not  allow  a  day  thief  to  be  killed,  is  here  given:  he  ought  not  to  be 
killed,  because  he  should  have  made  full  restitution.  The  law  had  an 
opportunity  of  coming  in  to  assist  a  person  who  was  robbed  in  the  day- 
time, and  of  taking  care  that  proper  justice  should  be  done  between 
him  and  the  thief.  And  if  this  was  the  reason  why  a  day  thief  was  not 
allowed  to  be  killed,  we  may  easily  infec  from  thence  what  was  the 
reason,  why  this  was  allowed  in  the  case  of  a  night  thief:  the  ordinary 

nalty  of  theft  could  not  readily  be  inflicted;  and  men  might  therefore 
encouraged,  by  the  hopes  of  impunity,  to  steal  in  the  night  time,  if 
some  other  method  was  not  made  use  of  to  deter  them.  With  this  view, 
the  law,  when  it  could  not  come  into  a  person's  aid,  left  him  to  his  na- 
tural liberty,  and  gave  him  leave  to  defend  himself,  by  whatever  means 
he  should  find  to  be  necessary. 

It  may  here  be  asked,  why  tlie  law  of  Moses,  which  did  not  punish 
thefl  with  death,  if  the  thief  was  taken,  should  indulge  private  persons 
IB  a  license  of  proceeding  farther  than  it  would  proceed  itself.  fPuf- 
fendorf  afGrms  in  general,  that  none  of  those  lawgivers,  who  permitted 
a  night  thief  to  be  killed,  decreed  any  caiHtal  punishment  against  theft, 
if  the  thief  was  taken.  ,  This,  however,  though  it  is  true  of  the  Mosaic 
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law,  is  certainly  not  true  of  all  the  rest.  The  law  of  the  twelve  tables  | 
decreed  a  capital  punishment  against  a  slave  for  theft.  And  the  laws 
of  Solon  made  theft  capital,  where  the  value  of  the  thing  stolen  exceed- 
ed fifty  drachmas,  or  where  the  theft  was  committed  in  a  bath,  or  in  a 
place  of  exercise;  that  is,  where  persons  laid  aside  their  clothes  or 
other  things  of  value,  which  they  usually  carry  about  with  them,  and 
were  otherwise  employed,  so  as  not  to  be  upon  their  guard,  it  was 
capital  to  steal. 

We  may,  from  hence,  make  two  observations  in  passing.  First, 
when  the  law  of  the  twelve  tables,  or  Solon's  laws,  allow  a  person  to  kill 
a  thief  in  the  night,  but  forbid  the  killing  a  thief  in  the  day;  the  law- 
givers could  not  proceed  in  this  latter  prohibition  upon  the  principle, 
which  Grotius  imagines  them  to  have  had  in  view,  the  principle  of  not 
taking  away  any  one's  life  directly  upon  account  of  our  goods:  becaose 
the  Roman  law  punished  theft  in  a  slave,  and  Solon's  law  punished  theft 
of  goods  to  a  certain  value,  and  in  certain  circumstances,  with  death.  /V 

And  if  the  lawmakers  proceeded  upon  no  such  principle,  it  will  be  v" 
difficult  to  show,  that,  in  the  former  permission  of  killing  a  night  thief,  L 
they  proceeded  upon  the  presumption,  that  such  a  thief  was  killed,  r 
whilst  the  person,  whose  goods  he  was  endeavouring  to  steal,  was 
brought  into  danger  of  his  life. 

Our  second  observation  relates  to  that  part  of  Solon's  law,  whieh  (^ 
punishes  theft  in  a  bath  with  death,  and  to  the  apparent  reason  of  thb 
law,  which  has  been  already  assigned.  Where  the  owners  of  the  goods  «a 
stolen  are  not  upon  their  guard,  nor  can  be  supposed  to  be  so,  the  pe-  ^ 
nalty  of  theft  is  greater,  than  where  goods  of  the  same  value  are  stolen  ^ 
in  other  circumstances.  K 

We  may  apply  this  to  the  cause  of  a  night  thief.    Men  are  less  upon   |^ 
their  guard,  and  are  less  able  to  take  care  of  their  goods  in  the  night,   ' 
than  in  the  day.     It  was  necessary,  therefore,  for  the  law  to  give  them  ^ 
a  better  security  against  being  robbed  in  the  night,  by  making  the  con-  \ 
sequence  of  such  uieft  more  dangerous  than  the  consequence  of  steal-  "^ 
ing  in  the  day.     And  this  seems  in  general  to  be  a  prudent  rule  in   \ 
making  laws  to  guard  against  such  crimes  as  are  most  easily  committed,   • 
by  the  highest  penalties;  and  to  take  care,  that  the  security,  which  is  \ 
wanting  in  the  nature  of  the  thing,  may  be  supplied  by  the  severity  of   ^ 
what  the  law  threatens.  *1 

This  leads  us  to  the  true  answer  to  that  inquiry  from  whence  we    ^ 
have  digressed.     The  law  pf  Moses,  though  it  does  not  punish  theft    ^ 
with  death,  where  the  circumstances  are  such  as  to  give  the  injured    ^ 
person  what  the  law  calls  full  restitution;  yet  in  other  circumstances 
It  grants  the  best  security,  that  it  could,  by  allowing  the  injured  pe^ 
son  to  defend  his  goods  as  he  can.  *  What  the  Mosaic  law  says  concern- 
ing a  ni^ht  thief,  cannot  properly  be  called  the  establishment  of  ^ 
penalty:  it  only  leaves  a  jnan  in  this  instance  to  his  natural  liberty. 
In  the  case  of  a  day  thief  the  law  appoints  a  certain  penalty,  forbi<b 
the  person,  upon  whose  goods  the  attempt  is  made,  to  kill  the  thie^ 
and  declares  him  to  be  guilty  of  murder,  if  he  kills  him.     But  in  the 
case  of  a  night  thief,  it  does  not  command  that  he  should  be  killed,  bat 
only  says,  that,  if  he  should  be  killed,  no  notice  shall  be  taken  of  it 
In  respect,  then,  of  a  day  thief,  the  natural  right  of  defence  is  abridged 
by  the  law;  but  in  respect  of  a  night  thief,  the  words  of  the  law  are 
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merely  permissive,  and  may  be  looked  upon  as  a  declaration,  that  every 
man  was  at  liberty  to  defend  his  goods  against  such  a  thief,  in  any  man- 
ner that  he  pleased. 

If  we  consider  the  law  as  it  relates  to  a  night  thief,  in  this*  view,  that 
is,  as  a  simple  permission,  it  will  lead  us  to  conclude,  that  the  author  of 
the  law  of  Moses  looked  upon  the  defence  of  our  goods,  even  at  the 
expense  of  the  life  of  the  thief,  as  consistent  with  the  law  of  nature. 
The  law  gives  a  man  no  authority  to  kill  a  night  thief,  which  he  would 
not  have  had,  if  no  law  had  been  made  about  sC  thief  of  either  sort:  it 
only  supposes,  that  such  a  thief  may  happen  to  be  killed,  and  then  de- 
clares, that  the  man  who  kills  him,  shall  not  be  punished  for  it.  As 
this  is  a  simple  permission,  it  leaves  men  to  the  liberty  of  nature:  and 
as  the  law  exempts  the  person  who  thus  defends  his  goods,  from  any 

Eunishment;  it  plainly  shows  what  sort  of  defence  was  looked  upon 
y  the  lawmaker  to  b|e  justifiable,  where  men  were  left  to  that  liberty. 
Since,  then,  such  a  defence  of  our  goods,  as  may  end  in  the  death  of 
him  who  endeavours  to  take  them  from  us,  has  been  shown  to  be  con- 
sistent with  natural  justice;  the  only  remaining  inquiry  is,  whether  it 
is  consistent  with  benevolence,  or  whether,  for  the  sake  of  preserving 
the  life  of  the  robber,  we  ought  not,  in  tenderness  to  his  welfare,  though 
not  in  strict  justice,  to  part  with  the  goods  which  he  endeavours  to  de- 
prive us  of.  But  the  question,  when  it  is  thus  stated,  does  not  take 
the  matter  far  enough  back.  The  first  inquiry  ought  to  be,  whether 
benevolence,  or  a*tender  regard  to  the  welfare  of  the  robber,  oblige^  us 
rather  to  part  with  our  goods  than  to  defend  them  at  all:  because  all 
the  consequences  of  such  defence  are  to  be  charged  to  his  account,  and 
not  to  ours:  it  arises  wholly  from  himself  and  not  from  us,  that  the  loss 
of  his  life  should  come  in  competition  with  the  loss  of  our  goods.  If 
the  preservation  of  our  goods  was,  in  the  first  instance,  consistent  with 
benevolence,  and  we  take  no  other  measures  to  preserve  them,  than 
what  his  violence,  or  the  manner  of  his  attack  upon  them  makes  neces- 
sary; whatever  event  may  happen  to  follow  from  our  defence  of  them, 
it  must  be  considered  as  his  act,  who  pushes  us  to  extremities,  and  not 
as  ours,  who  had  no  design  of  doing  more  than  benevolence  would  have 
warranted.  Supposing,  therefore,  the  matter  in  question  to  be  of  no 
great  importance  to  our  happiness,  but  to  be  such  as  we  can  well  spare, 
without  any  considerable  damage  either  to  ourselves  or  to  those,  whom 
we  are  bound  in  duty  to  take  care  of,  and  to  provide  for;  benevolence 
would  persuade  us  to  sacrifice  it  to  mutual  peace,  to  part  with  it  rather 
than  to  engage  in  any  contention  about  it.  Dut  if  we  are  in  danger  of 
being  plundered  of  all  that  we  are  worth,  or  of  losing  what  is  neces- 
sary to  our  own  happiness,  and  to  the  proper  discharge  of  that  duty, 
wluch  we  owe  to  our  relations  and  dependents;  benevolence,  which 
not  only  teaches  us  to  show  our  first  kindnesses  to  them,  who  have  de- 
served the  best  of  us,  but  which  requires  no  more  of  us  towards  any 
one  than  to  love  him  as  well  as  we  love  ourselves,  would  not  oblige 
us  to  part  with  it. 

We  find,  that  even  the  gospel,  when  it  commands  us  not  to  resist 
injuries,  has  explained  this  precept  in  such  a  manner  as  to  show,  that 
we  are  to  understand  it  of  lesser  injuries  only.    *  ^^  If  any  man  will  sue 

•  Matt.  V.  40. 
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thee  at  the  Uw,  and  take  thy  coat  from  thee,  let  him  have  thy  cloak 
also."  Though  the  precept,  not  to  resist  injuries,  is  delivered  in  gene- 
ral words,  the  instance  made  use  of  to  explain  it  is  an  evidence,  that 
he,  who  gave  it,  did  not  design  to  extend  it  to  all  instances  of  property. 
If  he  had  illustrated  his  meanii^g  by  instances  of  the  highest  injuries, 
we  might  have  been  sure,  that  the  precept  included  all  lesser  injuries: 
but  as  he  chose  to  illustrate  it  by  an  example  of  a  slight  loss,  there  is 
by  no  means  the  same  ground  for  concluding,  that  he  designed  to  in- 
clude all  greater  losses. 

One  thing,  however,  benevolence  seems  strongly  to  recommend  to 
Us,  which  is,  to  give  the  robber  as  good  notice  as  we  can,  and  as  the 
disturbance  into  which  he  throws  us,  will  permit  us  to  give  him,  that 
we  are  determined  to  defend  our  property,  by  all  such  means  as  he 
shall  make  necessary:  and  when  we  have  done  this,  if  he  persists  in 
his  design,  the  fault  will  be  entirely  his  own,  and  no  want  of  kiadness 
to  him  can  reasonably  be  charged  upon  us,  whatever  may  be  the  con- 
sequence of  his  violence. 

The  liberty  of  defence,  which  we  have  now  been  explaining,  is 
greatly  abridged,  where  the  parties  concerned  are  members  of  the  same 
civil  society.  But  1  shall  defer  considering  in  what  manner  it  is  abridg- 
ed, till  I  come  to  speak  about  the  nature  of  civil  society,  and  of  the  ef- 
fects which  are  produced  in  our  natural  rights,  by  the  institution  of  it 


CHAPTER  XVII. 

OF  REPARATION  FOR  DAMAGE  DONE. 

I.  Damage  and  favlt^  what  they  mean. — II.  Right  to  reparation^  whence 
it  arises, — III.  Imperfect  rights  no  foundation  for  demanding  repa^ 
ration, — IV.  Perfect  and  imperfect  rights  are  sometimes  confound' 
ed, — V.  Some  rules  to  be  observed  in  estimating  damages. — VI.  Ac- 
cessaries  to  an  injury  obliged  to  make  reparation, — ^^VII.  DamageSj 
how  to  be  demanded  from  a  number  of  principles. — VIII.  Repara- 
tion  due  for  the  consequences  of  an  urdawful  act. — IX.  Reparations 
for  unjust  death. — X.  For  maiming^  wounding,  beating,  unjust  w»- 
prisonment. — XI.  For  adultery,  or  for  debauching  a  woman. — XII- 
For  theft. — XIII.  For  slander. — XIV.  Reparation  due,  wliere  there 
is  no  malice. 

I.  An  ^injury,  after  it  is  committed,  produces  a  right  in  them  who 
have  suffered  any  damage  by  it,  to  demand  reparation  of  such  damage, 
from  the  authors  of  the  injury;  and  it  produces,  likewise,  a  right  of  m- 
flicting  punishment, 

fBy  damage  we  understand  every  loss  or  diminution  of  what  is  a 
man's  own,  occasioned  by  the  fault  of  another.  And  by  a  fault  we  un- 
derstand every  lawful  action  or  omission. 

*  Giotiui,  ut  sap.  ^  n.  t  Grot  Lib.  TI.  Cap.  XVII.  §  II. 
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It  18  proper  to  observe  here,  that  though  every  unlawful  act  or  ne- 
glect is  a  fault,  jet  every  such  act  or  neglect  does  not  lay  the  person, 
who  is  in  fault,  under  an  obligation  to  make  reparation:  no  such  obli- 
gation is  produced,  unless  the  fault  occasions  some  damage,  that  is,  un- 
less it  occasions  some  loss  or  diminution  of  what  some  other  person  has 
a  strict  right  to.  A  man  is  chargeable  with  a  fault,  that  is,  he  is  charge- 
able with  behaving  unlawfully,  whenever  he  does  not  comply  with  the 
law.  But  in  many  instances  he  may  behave  unlawfully,  and  yet  be  under 
no  obligation  to  make  reparation  to  any  one.  AH  actions  or  omissions, 
which  are  contrary  to  the  several  duties  included  in  the  general  virtue 
of  benevolence,  are  faults;  but  such  iaults  as  these  give  no  person  any 
right  to  demand  reparation.  The  notion  of  reparation  is  unintelligible, 
wnere .  no  damage  has  been  done:  and  whatever  want  of  benevolence 
there  may  be  in  not  giving  to  a  man  what  he  had  reason  to  expect,  or 
what  he  had  an  imperfect  right  to,  there  can  be  no  damage  in  it:  be- 
cause damage  is  some  loss  or  diminution  of  what  is  strictly  and  pro- 
perly his  own. 

It  is  to  be  observed  farther,  that  the  definition  of  damage  extends  the 
notion  of  it  beyond  a  man's  goods.  His  life,  his  limbs,  his  liberty,  an 
exemption  from  pain,  his  character  or  reputation,  are  all  of  them  his 
own,  in  a  strict  and  proper  sense:  so  that  the  loss  or  diminution  of  any 
of  them  gives  him  a  right  to  demand  reparation  from  those,  by  whose 
&ult  they  have  been  lost  or  diminished.  Nor  is  the  notion  of  damage 
confined  to  the  loss  or  diminution  of  such  things,  as  are  a  man's  own 
by  the  immediate  gift  of  nature,  or  by  such  a  general  compact  of  all 
mankind,  as  that  is,  which  introduced  property.  It  is  a  damage  to  him, 
if  he  stiffers  any  loss  or  diminution  of  such  things,  whether  corporeal 
or  incorporeal,  as  any  particular  compact,  or  any  positive  laws  may 
have  made  his  own.  Thus  a  servant,  by  withholding  the  service, 
which  his  bargain  has  given  his  master  a  right  to,  does  damage  to  his 
master.  And  a  guardian  by  neglecting  to  take  such  care  of  the  affairs 
of  his  ward,  as  either  the  nature  of  the  trust  which  he  has  undertaken, 
or  the  positive  laws  of  his  country  oblige  him  to,  does  damage  to 
such  ward. 

n.  As  the  law  of  nature  forbids  us  to  hurt  any  man,  Right  to  repan* 
it  cannot  allow  any  act  of  ours,  whereby  another  is  tion,  whence  it 
hurt,  to  stand  good,  or  to  obtain  any  effect.  But  the  ^^^ 
law,  if  it  does  not  allow  such  act  to  stand  good,  or  to  obtain  any  effect, 
must,  after  we  have  done  it,  require  us  to  undo  it  again.  The  only 
way  of  undoing  it  again,  or  of  preventing  the  effect  of  it,  that  is,  the 
only  way  of  satisfying  the  law,  is  to  make  amends  for  what  any  person 
has  suffered  who  was  hilrt  by  it,  or  to  make  reparation  for  the  damages, 
which  such  person  has  sustained.  The  same  law,  therefore,  which 
guards  a  man  from  being  hurt,  by  requiring  others  not  to  hurt  him, 
gives  him  a  demand  upon  them,  when  they  have  done  him  any  hurt,  to 
undo  it  again,  or  gives  him  a  right  to  demand  reparation  of  damages. 

If  such  reparation  is  refused,  the  law,  which  gives  him  a  right  to  it, 
dlows  him  to  support  this  right  by  all  such  means  as  are  necessary  for 
^at  purpose:  because  a  right  which  he  is  not  at  liberty  to  enforce  and 
bring  into  execution,  is,  in  effect,  no  right  at  all.  He,  therefore,  who 
has  suffered  any  damage  by  the  fault  of  another,  may,  consistently  with 
Ae  law  of  nature,  by  the  use  of  his  strength,  that  is,  by  force,  endea- 
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vour  to  obtain  satisfaction  by  makine  reprisals  upon  tbe  person  who  has 
done  the  damage,  to  the  value  of  what  he  has  lost. 

We  have  already  seen  by  what  means  and  upon  what  account  the 
property  in  such  things,  as  are  so  taken  in  reprisal,  will  be  transferred 
from  their  former  owner  to  the  person  who  takes  them. 
. f  .  •j,*^^      HI.  •An  imperfect  rieht,  as  was  just  now  observed, 

Imperfect  nnit  no  i»j^  ^         i  •       ^  j*  m 

foandktion  for  de-  can  be  no  foundation  of  a  claim  to  reparation.  Mre 
nuuidinp  repan-  cannot  properly  be  said  to  suffer  damage  in  what  is  not 
**°"'  our  own:  however  reasonable  our  expectations  of  re- 

ceiving a  thing  or  a  service  may  be,  the  most  we  can  say,  where  they 
are  refused  us,  provided  they  were  matter  of  favour,  and  were  not  due 
to  us  in  strict  justice,  is,  that  we  are  hardly  or  unkindly  used.  In- 
deed, in  common  language,  a  man  who  is  very  hardly  or  very  unkindly 
used;  who  meets  with  no  reward  or  encouragement  of  his  merit  firom 
such  as  ought  to  reward  or  encourage  him;  who  is  not  relieved  in  his 
distress  by  such  as  ought  to  relieve  him;  is  said  to  be  injured,  or  not 
to  have  justice  done  him.  We  sometimes  go  farther,  and  say,  that  his 
merit  or  his  sufferings  give  him  a  claim  to  such  or  such  instances  of  en- 
couragement and  assistance.  But  when  we  make  use  of  these  or  the  like 
expressions,  upon  occasions  of  this  sort;  the  words  injury,  or  justiee, 
or  claim,  must  not  be  understood  in  their  strict  and  proper  sense. 
Nothing  is  due  to  a  man  in  strict  justice;  he  has  no  strict  and  proper 
claim  to  any  thing  but  what  is  his  own:  and  whatever  pretensions 
either  his  merit  or  his  sufferings,  may  give  him  to  the  favour  and  as- 
sistance of  others;  however  others  may  transgress  their  duty  by  not 
showing  him  such  favour,  or  by  not  giving  him  such  assistance;  those 
pretensions,  on  his  part,  amount  only  to  a  reasonable  expectation,  that 
they  should  give  him  something  which  is  not  strictly  his  own,  till  they 
do  give  him  it:  and  consequently  the  neglect  or  omission,  on  their  part, 
cannot,  in  propriety  of  speaking,  be  called  an  injury. 
Perfect  and  im-  ^^*  ^^*  ^^  many  questions  concerning  what  a  man 
perfect  rights  ai«  has  Suffered,  whether  it  gives  him  a  demand  for  repa- 
■ometimes  con-  ration  of  damages  or  not;  it  will  be  necessary  to  attend 
founded.  carefully  to  the  matter  in  dispute:  because  he  may,  in 

many  instances,  appear  to  have  only  been  disappointed  in  what  he  had 
no  more  than  an  imperfect  right  to,  when  in  fact  he  has  been  deprived 
of  what  was  properly  his  own,  and  has  suffered  a  real  injury. 

If  we  would  not  be  misled  in  questions  of  this  sort,  we  must  distin- 
guish between  a  right  to  a  thing,  or  a  service,  and  a  right  to  ask  for,  or 
to  be  capable  of  receiving  such  thing  or  such  service.  The  former 
may  be  an  imperfect  right;  the  giving  us  the  thing  or  doing  us  the  ser- 
vice may  be  matter  of  favour  in  the  persons  who  have  the  disposal  of 
them;  so  that  no  damage  would  be  done  us,  if,  upon  our  application, 
we  should  meet  with  a  refusal;  though  it  might  be  ever  so  reasonable 
on  our  part  to  expect;  and  though  they  might  not  discharge  their  duty 
as  they  ought  to  do,  by  not  granting  us  what  we  ask  for.  But  in  the 
meantime  the  latter  right,  the  right  to  ask  for  such  favour,  or  to  be  capable 
of  receiving  it,  may  be  a  perfect  one;  so  that  whoever  unjustly  hinders 
us  from  asking,  or  renders  us  incapable  of  receiving,  does  us  such  a 
damage  as  would  entitle  us  to  reparation.     If  I  am  ever  so  well  quali- 
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fied  for  any  particular  office  or  emplo3rment,  and  my  competitor  is  ever 
so  fiur  inferior  to  me  in  the  necessary  qualifications;  yet  if  the  person 
who  has  the  disposal  of  such  office,  may  give  it  to  whom  he  pleases;  it 
is  in  some  sort  matter  of  favour,  that  be  snould  give  it  to  me:  and  if  he 
was  to  give  it  to  my  competitor,  I  could  only  complain  of  being  un- 
kindly used,  or  unfairly  rejected;  I  should  have  suffered  no  such  in* 
jury  as  would  entitle  me  to  reparation.  But  suppose  that  either  by  force 
or  by  fraud  I  had  been  hindered  from  applying  for  this  favour;  they, 
who  hindered  me,  would  have  done  me  an  injury,  properly  so  called: 
my  liberty  of  applying,  or  not,  was  strictly  my  own;  and  they  who 
have  unjustly  taken  it  from  me,  or  prevented  me  from  using  it,  have 
done  me  damage.  Indeed,  in  estimating  this  damage,  I  could  not  rate 
it  at  the  full  value  of  the  &vour,  whioh  I  might  have  asked  for,  if  they 
had  not  prevented  me:  because,  if  I  had  asked  for  it,  I  might  possibly 
have  been  refused.  What  I  have  lost,  therefore,  by  their  injustice  is 
not  the  favour  itself,  but  the  chance  which  I  had  for  obtaining  it:  and 
the  damages  which  I  have  sustained,  are  to  be  rated  according  to 
the  value  of  that  chance.  It  may  be  matter  of  favour,  that  a  person 
should  leave  me  a  legacy:  and  however  reasonable  it  might  be  in  me 
to  expeet  it,  and  however  unkind  or  even  ungrateful  in  him  to  disap- 

B>int  my  expectations;  yet  the  disappointment  would  be  no  damage. 
ut  if  unjust  force  or  fraud  is  made  use  of  by  any  one  else  to  prevent 
him  from  doing  it;  he,  who  thus  prevents  him,  does  me  an  injury:  the 
capacity  of  receiving  this  favour  was  my  own;  and  to  take  it  from  me 
by  unjust  force  or  fraud,  is  properly  a  damage,  and  reparation  is  to  be 
made  for  it  In  some  instances  more  persons  than  one  may  suffer 
by  the  same  act;  and  though  it  may,  in  respect  of  some  of  them,  be  only 
a  hardship,  yet  in  respect  of  the  rest  it  may  be  a  real  injury.  If  I  have 
the  care  of  a  minor's  estate  as  his  guardian,  and  unkindly  or  unreason- 
ably remove  the  steward  of  that  estate,  who  had  deserved  well  of  me 
in  all  respects,  and  was  particularly  well  fitted  for  his  employment,  in 
order  to  put  in  some  other  person;  this  would  be  no  injury  to  the 
steward  so  removed,  nor  would  it  entitle  him  to  damages:  because,  as 
the  giving  him  this  office  at  first  was  matter  of  favour,  so  it  is  matter 
of  &vour  likewise  to  continue  him  in  it.  But  if  by  this  act  of  mine 
the  ward  is  a  loser;  such  loss  is  properly  an  injury  to  him:  and  if  I 
did  it  knowingly,  he  would  have  a  natural  claim  to  reparation  for  the 
damages  that  he  suffers  by  it. 

V.  *In  estimating  the  damages  which  any  one  has  gome  rules  to  be 
sustained,  where  such  things  as  he  has  a  perfect  right  observed  in  esti- 
to,  are  unjustly  taken  from  him,  or  withholden,  or  inter-  ™*^£r  damages. 
eepted;  we  are  to  consider  not  only  the  value  of  the  thing  itself,  but 
the  value  likewise  of  the  fruits  or  profits  that  might  have  arisen  from 
it.  He,  who  is  the  owner  of  the  thing,  is  likewise  the  owner  of  such 
fruits  or  profits*  So  that  it  is  as  properly  a  damage  to  be  deprived  of 
them,  as  it  is  to  be  deprived  of  the  thing  itself.  But  it  is  to  be  cbnsi- 
dered  whether  he  could  have  received  these  profits  without  any  labour 
or  expense:  because  if  he  could  not,  then  in  setUing  the  damage,  for 
which  reparation  is  to  be  made,  the  profits  are  not  to  be  rated  at  the  full 
worth  of  them;  but  an  allowance  is  to  be  made  for  the  labour  or  ex* 
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pense  of  collecting  or  receiviag  them;  and  when  the  labour  and  ex* 

Eense  is  deducted  from  their  full  worth,  the  remainder  ia  all  that  he 
as  lost,  and  consequently,  is  all  that  he  has  any  right  to  demand. 

Grotius,  in  estimating  these  damages,  makes  another  allowance, 
which  does  not  appear  to  have  any  reasonable  foundation.  He  thinks 
that  in  making  reparation  for  the  profits  arising  from  a  thing,  where  the 
thing  itself  is  restored,  a  deduction  ought  to  be  made  for  any  improTC- 
ments  which  it  has  received,  whilst  it  was  withholden  from  the  owner. 
But  certainly  in  the  case  of  dishonest  possession,  whatever  improve- 
ments the  possessor  makes  in  a  thing,  whilst  he  ubjustly  detains  it  from 
the  true  owner,  they  must  be  understood  to  be  made  against  the  con* 
sent  of  such  owner:  for  it  is  against  his  consent  that  the  other  has  the 
thine  in  his  possession,  and  has  an  opportunity  of  improving  it:  and  it 
would  be  an  injury  to  force  him  to  pay  or  to  allow  for  what  was  d<Hie 
jRgainst  his  consent. 

*In  rating  the  damage  which  a  man  has  sustained,  we  are  to  estimate 
something  more  than  the  present  advantage  which  he  has  lost:  for  the 
hope  or  expectation  of  future  advantage  is  worth  something:  and  if 
such  hope  or  expectation  is  cut  off  by  the  injury,  the  value  of  it  is  to 
be  allowed  him.  We  must,  however,  in  estimating  this  hope,  be  care- 
ful not  to  estimate  it  as  if  the  advantage  had  been  in  actual  possession: 
proper  deductions  are  to  be  made  for  the  accidents  which  might  have 
happened  to  disappoint  his  expectations.  And  in  proportion  as  these 
accidents  are  greater,  or  more  in  number,  or  more  likely  to  happen,  a 
greater  abatement  is  to  be  made  in  consideration  of  them.  In  general, 
the  longer  time  there  is  to  pass  before  the  expected  advantage  can  arise, 
the  more  room  there  is  for  accidents  to  prevent  its  being  obtained. 
And  for  this  reason,  other  circumstances  being  equal,  the  more  re* 
mote  a  man's  hope  is,  the  less  it  is  worth.  Thus,  in  general,  all  other 
circumstances  being  the  same,  a  field  of  corn,  when  it  is  destroyed  in 
the  .blade,  is  worth  less  than  if  it  had  been  in  the  ear. 
Accessories  to  an  ^^^*  t  Besides  the  person  who  immediately  does  the 
ii^juiy  obliged  to  injury,  Others  may  be  so  far  concerned  in  it,  as  to  he 
make  repantioiu  under  an  obligation  with  him  of  making  good  the  da- 
mages arising  from  it. 

As  far  as  we  concur  in  what  another  man  does,  so  £ir  the  act  is  our 
own;  and  the  effects  of  it  are  chargeable  upon  us,  as  well  as  upon  him: 
if  he  is  considered  as  the  principal  party,  we,  by  our  concurrence, 
make  ourselves  accessories  in  the  injury. 

We  may  make  ourselves  accessories  to  what  another  man  does  two 
ways,  either  by  our  acts,  or  by  our  omissions:  and  in  either  of  these 
ways  we  may  be  accessories  in  a  higher  or  a  lower  degree. 

They  who  have  authority  over  him,  that  does  the  injury,  and  com- 
mand the  doing  it;  they  who  give  their  consent,  when  the  injury  could 
not  have  been  done  without  such  consent;  they  who  assist  the  princi- 
pal party  in  doing  it;  or  they  who  protect  and  screen  him  after  it  b 
over,  are,  any  of  them,  accessories  to  the  injury  in  a  higher  degree, 
and  make  themselves  so  by  their  acts. 

They  who  were  obliged,  in  justice,  to  make  use  of  their  authority 
in  forbidding  the  injury,  and  have  not  forbidden  it;  they  who  were 
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obliged,  in  justice^  to  assist  him  who  has  suffered  the  injury,  and  have 
not  assisted  him,  are  accessories  likewise  in  a  higher  degree,  and  make 
themselves  so  by  their  omissions. 

Accessories  in  a  lower  degree,  are  such  as  advise  the  injury,  or  com- 
mend and  encourage  him  who  does  it.  These  become  accessories  by 
their  acts. 

Such,  likewise,  are  accessories  in  a  lower  degree,  as  do  not  dissuade 
the  commission  of  the  injury,  when  they  ought  to  dissuade  it,  or  do 
not  discover  it,  when  they  ought  to  discover  it.  These  become  acces- 
sories by  their  omissions. 

Any  of  these,  as  far  as  they  contribute  towards  the  fact,  by  which  the 
damage  is  done,  are  obliged  to  make  reparation  for  it:  because,  so  &r 
the  fact  is  their  own,  and  the  damage  arises  from  them. 

VII.  •A  number  of  men  may  so  concur  in  doing  ^^,^^8,  how  to 
damage,  as  to  be  all  of  them  principals.  In  this  case  be  demanded  from 
they  are  obliged,  all  and  each  of  them,  to  make  it  good,  a  number  of  prin- 
if  the  act  is  such  an  one,  as  arises  from  each  of  them  ^P^^ 
alone,  though  they  happened  to  be  altogether,  when  it  was  done,  and 
all  contributed  towards  the  doing  it;  that  is,  if  the  damage  which  they 
have  all  done  by  a  joint  act,  would  have  been  the  dame,  though  only 
one  of  them  had  been  concerned  in  it.  But,  if  in  the  whole  damage 
which  is  done  by  them  all,  only  one  part  arose  from  one  of  them,  and 
another  part  from  another  of  them;  then  each  of  them  is  obliged  for 
no  more  than  his  own  share  of  the  damage:  because  the  rest  of  it  did 
not  arise  from  him. 

We  may  explain  this  rule  farther  by  distinguishing  between  indivi- 
sible and  divisible  acts.  Those  are  called  indivisible  acts,  in  which 
many  persons  may  concur:  but  the  whole  act  would  have  been  the 
same,  though  only  one  of  them  had  been  concerned  in  it.  Thus,  if  a 
number  of  people  join  in  setting  fire  to  a  man's  stacks  of  corn,  or  in 
cuttine  a  bank  to  drown  his  lands,  the  whole  damage  arises,  indeed, 
from  their  joint  act;  but  the  single  act  of  each  of  them  would  have 
produced  the  same  damage.  The  person,  therefore,  who  has  been  in- 
jured, has  a  demand  for  the  whole  damage  upon  each  of  them:  be- 
cause the  whole  would  have  been  produced  by  the  same  act  of  each: 
and  be  has  a  demand  for  no  more  than  the  whole  upon  all  of  them 
together.  So  that  if  all  of  them  can  be  come  at,  they  are  obliged  to 
joui  in  making  reparation:  or  if  only  one  of  them  can  be  come  at,  he 
alone  is  to  make  the  whole  repai*ation. 

Where  the  act  is  a  divisible  one,  that  is,  where  part  of  the  damage  is 
done  by  one  of  the  persons  concerned,  and  part  by  another;  so  that  the 
part  which  was  done  by  the  one,  can  be  distinguished  from  the  part 
which  was  done  by  the  other,  and  without  the  concurrence  of  them  all, 
the  loss  would  not  have  been  the  same;  in  this  case  all  of  them  toge- 
ther are  obliged  to  make  good  the  whole  damage;  but  each  of  them 
alone,  considered  as  a  principal,  is  not  obliged  to  make  good  more  of  it, 
than  what  arose  from  himself.  If  a  man  is  attacked  upon  the  road,  and 
one  person  wounds  him,  whilst  another  kills  his  horse;  the  whole 
damage  arises  from  both  of  them  together,  but  not  from  each  of  them 
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alone:  each,  therefore,  as  a  principal,  is  not  obliged  to  make  good  more 
of  the  damage,  than  what  arose  from  his  share  in  the  act. 
Repaniionduefor  VIH-  *Not  only  the  damages  which  a  man  sustains 
the  consequences  from  an  Unlawful  act,  are  chargeable  upon  them  who 
of  an  unlawful  act  ^j^  ^he  act;  but  those  damages  are  likewise  to  be  made 
amends  for,  which  are  the  consequences  of  such  act;  though  perhaps 
these  consequential  damages  might  not  originally  have  been  intended. 
If  it  was  otherwise;  if  he  who  does  an  unlawful  act,  was  not  accounta- 
ble for  all  the  harm  which  arises  from  it,  either  immediately  or  in  con- 
sequence; the  whole  obligation  to  reparation  might,  in  most  instances, 
be  set  aside,  upon  a  pretence,  that  what  the  author  of  the  damage  origi- 
nally intended,  was  little  or  no  harm  to  the  sufferer,  and  that  all  the 
rest  arose  merely  from  accident.  A  man  sets  fire  to  a  tree  or  to  a  stack 
of  straw,  and  in  the  event  a  house  is  burnt:  if  he  was  not  accountable 
for  this  consequence  of  his  act,  as  well  as  for  the  act  itself,  he  might 
easily  pretend  that  he  did  not  design  to  do  this  harm,  even  though  he 
did  design  it:  and  thus,  for  want  of  being  able  to  disprove  the  truth  of 
this  excuse,  the  sufferer  might  lose  reparation  for  such  losses  as  the 
incendiary  did  really  intend.  His  intention  ought,  therefore,  to  be  judg- 
ed of  by  what  appears:  and  by  this  rule  of  judging,  there  will  be  rea- 
son to  conclude,  that  such  consequences  of  .his  act  as  might  have  been 
foreseen,  and  ought  to  have  been  guarded  against,  were  in  his  inten- 
tion, as  well  as  the  act  itself. 

We  may  put  this  matter  in  another  light.  All  the  harm  that  we 
are  obliged  to  prevent,  is  justly  chargeable  upon  us,  if  we  do  not  pre- 
vent it.  We  are  obliged  to  prevent  all  the  harm  that  arises  in  conse- 
quence from  an  unlawful  action;  because  we  are  obliged  not  to  do  the 
action  itself.  Upon  this  account,  therefore,  all  the  harm  that  arises 
from  such  an  action,  though  by  consequences  which  we  did  not  di- 
rectly intend,  is  chargeable  upon  us;  and  the  reparation  to  be  made  for 
such  harm  is  to  be  made  by  us  who  do  the  action. 
Reparations  for  un-  IX.  f^i'^tius  has  applied  these  general  rules  con- 
just  death.  ceming  reparation  to  several  particular  instances.  He 
who  kills  another  unlawfully,  is  obliged  to  defray  such  expenses  as  the 
person  killed  may  have  been  at  in  endeavouring  to  have  his  wounds 
cured.  He  is  obliged  likewise  to  make  amends  to  those  who  had  a 
right  to  be  maintained  by  the  deceased;  such  as  his  wife,  his  children, 
or  his  parents;  according  to  the  value  of  what  they  might  have  ex- 
pected to  receive  from  him,  considering  his  age,  his  fortune,  or  his 
employment. 

It  may  perhaps  be  questioned,  whether  they  had  a  strict  right  to 
such  maintenance  or  omer  benefits,  as  they  might  have  received  from 
the  deceased:  and  if  they  had  not,  it  may  be  asked,  what  restitution 
can  be  due  for  the  loss  of  that  maintenance  or  of  those  other  benefits? 
But  to  this  we  answer,  that  however  they  might  have  been  disappointed 
in  their  expectation,  yet  the  expectation  itself  was  their  own,  and  it  is 
a  real  injury  to  take  it  from  them.  All,  therefore,  which  can  be  proved 
from  this  objection,  is  no  more  than  we  allow,  that  the  reparation  is  to 
be  estimated,  not  according  to  the  worth  (rf*  their  maintenance,  or  of 
their  other  probable  benefits,  but  according  to  the  worth  of  their 
expectation. 

*  Grot.  lib.  11.  Cap.  XVIL  ^  Xn.  f  Grot  Ibid.  §  XIIL 
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Grotius  here  distinguishes  Between  the  murder  of  a  free  man  and 
the  murder  of  a  slave:  the  life  of  the  former  cannot,  he  says,  be  reck- 
oned in  settling  the  damage  done  by  his  death;  because  no  person  has 
znj  claim  to  it  besides  himself:  but  the  life  of  the  latter  is  to  be  reck- 
oned; because,  if  the  slave  had  Been  alive,  the  master  might  have  sold 
him;  and  consequently  his  life  itself  is  of  value  to  the  master.  But  if 
we  observe  that  the  life  of  the  slave  can  no  otherwise  be  looked  upon 
as  the  master's  property,  than  as  he  had  an  interest  in  it,  we  shall  find 
that  there  is  no  occasion  for  this  distinction:  since,  as  far  as  the  rela- 
tions of  a  free  man  had  an  interest  in  his  life,  the  person  who  mur- 
dered him  is  obliged  to  make  them  reparation.  So  that  in  either  case, 
in  settling  the  damage,  the  life  of  the  deceased  is  estimated  according  to 
the  interest  which  those  who  survive  him  might  have  in  it. 

X.  •  He  who  has  maimed  another,  does  not  make  him  Reparation  for 
fall  reparation  for  the  damage  sustained,  unless  he  pays  maiming,  wound- 
ibr  the  cure,  and  gives  him,  besides  such  payment,  the  ing,  beating,  un- 
value  of  what  he  has  lost  by  being  rendered  incapable  j»i«timprisonracnt 
to  earn  so  much  by  his  labour,  as  he  otherwise  might, have  earned,  if 
he  had  not  been  maimed.  But  these  particulars,  iit^hich  are  all  that 
Grotius  mentions,  do  not  include  the  whole  of  the  damage.  He  ought 
&rther  to  pay  for  the  loss  of  the  person's  time  whom  ha  maimed.  Our  | 
author,  indeed,  adds,  that  if  the  person  maimed  is  a  slave,  amends  is  to 
be  made  to  the  master  for  any  scar  or  blemish,  which  will  make  the 
slave  worth  less  when  sold;  but  that  in  estimating  the  dainage  done  to 
a  free  man,  no  regard  is  to  be  had  to  such  blemish.  Grotius  should 
here  have  taken  another  particular  into  the  account,  which  would  have 
set  him  right  in  this  respect,  by  showing  him  that  satisfaction  is  to  be 
made  to  a  free  man,  as  well  as  to  the  owner  of  a  slave,  for  any  scar  or 
blemish  arising  from  their  being  maimed.  The  person  who  is  maimed 
has  a  right  to  freedom  from  causeless  pain;  and  he  who  has  hurt  him 
has  injured  him  in  this  right.  He  may,  therefore,  demand  smart- 
money,  or  some  consideration  in  amends  for  the  pain  which  he  has  un- 
justly suffered.  Now,  under  this  head,  we  may  fairly  include  any 
blemish  which  remains,  after  the  first  smart  or  pain  is  over:  for  as  far 
as  the  injured  person  had  a  right  to  be  free  from  such  blemishes,  or 
from  the  uneasiness  which  any  deformity  will  occasion  to  him,  he  has 
a  right  to  be  paid  for  having  them  brought  upon  him.  If  the  person 
who  has  been  ill  treated  should  escape  without  losing  his  limbs,  or  the 
use  of  them;  yet,  if  he  has  been  wounded,  the  expense  of  cure,  the 
loss  of  time,  the  pain  which  he  has  felt,  are  all  of  them  damages,  for 
which  reparation  is  due.  Or  if  he  has  been  only  beaten,  so  that  there 
has  been  no  expense  of  cure,  and  no  loss  of  time,  he  has  still  a  demand 
of  smart-money,  or  of  satisfaction  for  the  pain  that  he  has  felt. 

What  h^  been  said  concerning  maiming,  wounds,  or  blows,  will  be 
sufficient  to  show  what  sort  of  amends  is  due  to  a  man  who  has  been 
deprived  of  his  liberty  by  unjust  imprisonment.  His  loss  of  time  is 
one.  article  in  the  account,  but  it  is  not  the  only  one;  the  mere  uneasi- 
ness of  such  a  situation,  under  which  we  may  include  the  disgrace  at- 
tending it,  is  a  daniiage  to  him. 

*  Gtot  Lib.  n.  Cap.  XVH.  ^  XIV. 
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R  ti  for  ^^'  *  Cr^'^^u^)  ^^  ^h®  ^^®  o^  adultery^  takes  notice  of 
adultety,  or  for  no  other  reparation,  except  that  of  indemnifying  the  in- 
debauching  a  wo-  jured  husband  from  maintaining  the  spurious  offsprings 
'°^*  and  that  of  securing  the  legitimate  children  against  the 

loss  which  they  would  sustain,  if  the  others  were  to  share  with  them 
in  the  possessions  of  the  family.  But  certainly  neither  of  these  parti- 
culars can  be  looked  upon  as  reparation  for  the  damages  which  the 
adulterer  has  done:  they  are  rather  cautions  against  any  future  damage, 
which  might  arise  in  consequence.  The  adulterer  has  deprived  die 
husband  of  his  wife's  affections,  has  disturbed  the  peace  and  order  of 
his  family,  and  has  brought  disgrace  and  infamy  upon  it.  These  are 
the  articles  to  be  estimated  in  determining  what  reparation  is  to  be 
made  for  the  damages  that  have  been  done  already. 

If  a  woman  is  debauched,  says  our  author,  either  by  force  or  by 
fraud;  he,  who  has  so  debauched  her,  is  obliged  to  make  amends  for  the 
advantage  which  she  might  otherwise  have  made  by  some  future  mar- 
riage,  if  he  had  not  hurt  her  character.  He  adds,  that  if  the  man  de- 
bauched her  under  a  promise  of  marriage,  he  is  obliged  to  make  his 
promise  good.  But  this  obligation,  one  would  think,  arises  rather  firom 
the  promise  itself,  than  from  the  damage  done.  He  could  not,  indeed, 
object  her  want  of  chastity  as  a  sufficient  reason  to  release  him  from  his 
promise:  because,  as  her  want  of  chastity  has  been  owing  to  his  own 
act,  he  cannot  make  use  of  this  pretence  to  her  disadvantage,  unless 
he  pays  her,  not  only  for  having  hurt  her  prospect  of  marriage  in 
general,  but  likewise  for  her  loss  in  not  marrying  him  in  particular. 
Repantion  for  XH.  \A  thief  or  robber  is  obliged  to  restore  what 
theft  he  has  stolen,  or  an  equivalent  for  it,  with  all  its  profits, 

and  a  compensation  for  the  loss  which  followed,  or  the  gain,  which 
ceased  to  the  owner  for  want  of  possession.  In  estimating  the  value  of 
the  thing  and  of  the  profits,  Grotius  lays  it  down  for  a  rule,  that  they 
are  to  be  rated  neither  at  the  highest,  nor  at  the  lowest,  but  at  the  mid* 
die  price.  However,  he  gives  no  reason,  and  it  will  be  difficult  to  find 
any  reason,  why  such  a  degree  of  favour  should  be  shown  to  a  man 
who  has  been  guilty  of  theft. 

Reparation  for  AlII.  A  man  may  be  injured  in  his  person,  not  only 
lUnder.  by  death,  imprisonment,  maiming,  wounds,  or  blows, 

but  by  scandal  or  defamation,  which  deprives  him  of  his  reputation, 
and  casts  a  blemish  upon  his  character.  These  damages  are  repaired 
by  asking  pardon,  by  a  public  acknowledgement  of  his  innocence,  and 
by  such  payments  as  will  make  him  amends  for  the  loss  that  he  has 
sustained  by  any  false  aspersions. 

Reparation  due,  XIV;  The  obligation  to  make  reparation  for  damages 
where  tiiere  ii  no  done  by  our  means,  is  not  confined  to  those  actions  only, 
"'^^'  which  are  criminal  enough  to  subject  us  to  Ainishment. 

Though  there  is  no  degree  of  malice  in  an  action,  by  which  another  is 
injured,  yet  it  may  arise  from  some  faulty  neglect  or  imprudence  in 
him  who  does  it,  or  is  the  occasion  of  its  being  done;  and  when  any 
person  has  suffered  damage,  for  want  of  his  taking  such  care  as  he 
ought  to  have  taken;  the  same  law  which  obliged  him,  as  fiu-  as  he  was 
able,  to  avoid  doing  harm  to  any  man,  cannot  but  oblige  him,  when  he 
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has  neglected  this  duty,  to  undo,  as  well  as  he  can,  what  harm  he  has 
been  the  occasion  of;  that  is,  to  make  amends  for  the  damage  which 
another  has  sustained  throush  his  neglect. 

Those  faults,  which  consist  in  neelect,  are  sometimes  divided  into 
three  degrees;  a  great  fault,  which  is  such  a  neglect,  as  all  men  maj 
well  be  supposed,  and  ought  to  ^uard  against;  a  small  fault,  which  is 
such  a  neglect,  as  discreet  and  diligent  men  are  not  usually  guilty  of; 
and  the  smallest  fault,  which  is  such  a  neglect,  as  the  most  exact  and 
most  prudent  take  care  to  avoid. 

Indeed,  in  many  instances  of  gross  faults,  it  is  so  difficult  to  distin- 
guish between  a  mere  neglect  and  a  malicious  design,  that,  besides  tibe 
demand  of  reparation  for  damages  done,  some  punisnment  may  reason- 
ably be  inflicted  upon  the  person  so  o£fending. 

Sometimes,  and  especially  in  what  may  seem  faults  of  the  lower  de- 

g-ees,  the  damage,  which  arises  from  our  supposed  neglect,  will  be 
tmd,  upon  inquiry,  to  have  been  rather  owing  to  the  neglect  of  the 
person  who  su£ters  it;  and  then  we  are  not  only  clear  from  all  guilt 
thai  may  subject  us  to  punishment,  but  from  all  blame  that  might  oblige 
U8  to  make  reparation. 

A  man  professes  some  art  or  calling,  in  which  he  is  not  completely 
dulful,  and  through  his  want  of  skill,  they,  that  employ  him,  suffer 
damage:  <Nr,  supposing  him  to  understand  his  business,  they  that  em- 
|doy  him,  may  suffer  the  like  damage,  through  some  gf oss  neglect  of 
his:  in  either  case  he  is  obliged  to  make  reparation.    This  is  the  case 
when  a  physician  destroys  his  patient  by  administering  improper  medi- 
cines through  ignorance,  or  suffers  him  to  perish  by  neglect  and  deser- 
tion.   Such  fiiults  as  these  are  of  the  grosser  sort,  and  approach  so  near 
to  ill  design,  as  not  easily  to  be  distinguished  from  it.    *  If  others  suf-    \ 
fer  by  us,  whilst  we  are  engaged  in  any  sport  or  diversion,  as  if  a  man    ^ 
was  to  be  killed  or  maimed  by  our  discharging  a  gun;  notwithstand- 
ing we  had  no  design  of  doins  hurt  to  any  one,  and  can  make  this  ap- 
Car,  yet  we  are  bound  to  maKe  reparation:  because  we  ought  to  have 
en  so  careful,  in  following  our  own  amusement,  as  to  prevent  any 
damage  that  might  happen  to  others,  from  what  is  merely  matter  of 
{desisure  to  us.  If  a  soldier  is  exercising  himself  in  an  improper  place, 
and  does  any  hurt  with  his  arms,  it  is  his  &ult,  and  he  must  repair  the 
damage.     It  would  have  been  otherwise,  if  he  had  been  in  the  place 
appointed  for  this  purpose;  because  then  what  hurt  was  done  by  him 
would  have  been  owing  to  their  &ult,  who  knowingly  or  negligently 
came  in  his  way.    A  feller  of  wood  kills  a  man  who  is  passing  upon  a 
road  or  near  a  town,  with  the  limb  of  a  tree,  which  he  is  cutting  down, 
without  giving  notice  that  it  was  falling:  this  is  his  neglect,  and  repa- 
ration IS  due  from  him.    But  if  he  did  give  notice,  and  ihe  person, 
upon  whomi^e  limb  of  the  tree  fell,  neglected  to  get  out  of  the  way, 
he  is  not  chargeable  with  the  damage  done.     Nor  could  he  have  been 
chargeable  with  it,  even  though  he  had  given  no  notice,  if  he  had  been 
felling  wood  at  a  dist^ce  from  the  road  or  in  the  middle  of  the  field: 
because  the  other  person  would  have  been  in  fault  for  having  been 
there.    The  damase  which  a  man's  servants  do,  is,  in  many  instances, 
diargeable  upon  himself:   because  he  ought  to  take  care  that  they 
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should  behave  better.  If  a  traveller  loses  goods  in  an  inn,  where  he 
lodges;  the  master  of  the  house  ought  to  repair  the  loss:  because  a 
discreet  and  diligent  man  would  t^Jce  care  to  provide  himself  with 
honest  servants,  and  would  prevent  whatever  was  under  his  charge 
from  being  stolen.  If  the  traveller  had  locked  up  his  goods  in  his  own 
apartment,  there  would  not  be  the  same  reason  for  charging  the  loss  of 
them  upon  the  master  of  the  house:  because  the  traveller  has  then 
taken  the  care  and  security  of  them  upon  himself;  and  if  they  are  lost, 
it  is  but  reasonable  to  consider  them  as  lost  through  his  own  neglect 
especially,  as  there  would  otherwise  be  room  for  collusion  between 
him  and  others,  who  might  take  them  away  with  his  privacy.  When 
any  thing  which  is  thrown  out  from  a  window,  does  any  damage  to 
persons  passing  by  in  the  street;  the  master  of  the  house,  from  whence 
it  is  thrown,  is  chargeable  with  it:  he  is  certainly  in  fault,  if  he  threw 
it  out  himself:  and  he  is  in  some  fault,  though  some  one  else  threw  it 
out:  because  he  ought  to  take  better  care  of  the  behaviour  of  his 
family.  The  damage  which  a  man's  beasts  doj  may  reasonably  be 
looked  upon  as  done  by  himself:  because  it  is  his  business  to  take  care 
that  they  shall  be  kept  in  good  order.  Indeed,  if  they  were  put  into 
their  proper  place,  and  have  gotten  into  the  grounds  of  another  man, 
because  this  other  does  not  keep  up  his  fences;  the  damage  is  done 
through  the  neglect  of  the  owner  of  the  grounds,  and  not  through  the 
neglect  of  the  owner  of  the  cattle.  In  like  manner,  if  a  man  was  pas- 
sing through  grounds  where  there  was  no  common  path  or  way,  and 
where  he  nad  no  business,  and  should  be  wounded  or  maimed  by  a 
horse  or  an  ox  which  were  in  the  pasture  of  their  owner;  the  &ult  is 
in  the  person  so  hurt;  because  he  ought  not  to  have  been  there. 
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Piuushment,  what  I.  *  A  crime,  as  it  does  damage,  obliges  the  criminal 
to  make  reparation;  and  as  it  shows  a  disposition  to  do  harm,  it  makes 
him  liable  to  be  punished. 

*  Grotius,  Lib.  n.  Cap.  XX.  ^  I. 
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By  punishment,  we  understand  some  evil  of  suffering,  which  is  in- 
flicted upon  account  of  some  evil  of  doing.  It  is  some  pain  or  uneasi- 
ness, some  loss  or  harm,  which  he,  who  has  designedly  occasioned  any 
pain  or  uneasiness,  any  loss  or  harm  to  others,  is  made  to  undergo. 

II.  •  Grotius  lays  it  down  as  a  self-evident  principle,  j^g^j^;^  ^f  p^^ 
that  he,  who  has  done  evil,  may  justly  be  made  to  suffer  iahment  dependi 
evil.  If  this  principle  was  as  clear  and  indisputable,  as  upon  the  ends  of 
our  author  supposes  it  to  be;  one  of  the  greatest  diffi-  ^^ 
eulties  relating  to  punishment  would  be  removed.  It  would  be  ridi- 
culous to  inquire,  why  it  is  just  to  punish  a  criminal;  if  the  justice  of 
making  a  man  suffer  harm,  who  had  done  harm,  was  self-evident. 

f  He  does  not  seem,  however,  to  be  quite  satisfied  in  his  own  mind, 
that  this  principle  will  entirely  justify  us  in  punishing  criminals.  The 
most  that  he  thinks  can  be  proved  fit>m  it,  is,  that  no  injury  is  done  to  a 
criminal  by  punishing  him:  but  yet,  he  says,  it  doeif  not  follow  from 
hence,  that  criminals  are  to  be  punished. 

It  is  not  very  easy  here  to  understand  his  meaning.  If  by  saying  it 
does  not  follow  from  this  principle,  that  criminals  are  to  be  punished, 
he  means,  it  does  not  follow,  that  we  are  obliged,  in  duty,  to  inflict 
punbhment  upon  criminals;  this  is  very  certain.  But  his  inquiries 
concerning  punishment,  might,  notwithstanding  this  difficulty,  have 
slopped  at  this  first  principle,  if  the  principle  had  been  self-evidently 
true:  it  may  not,  perhaps,  be  sufficient  to  prove,  that  inflicting  punish- 
ment is  »  duty:  but  let  him  carry  his  inquiries  as  far  as  he  will  into 
the  ends  of  punishment,  he  will  still  find  the  same  defect,  if  it  is  a  de- 
fect, in  all  other  principles.  Neither  the  supposed  self-evidence  of  its 
being  lawful  to  make  them  suffer  evil,  who  have  done  evil,  nor  any  of 
the  ends  proposed  in  punishing  will  prove  that  we  are  naturally 
obliged,  in  duty,  to  punish  a  criminal.  But  if,  when  he  says,  it  is  no 
consequence  of  his  principle  that  criminals  are  to  be  punished,  he 
means,  that  notwithstanding  there  is  no  injury  in  making  those  suffer 
evil,  who  have  done  evil,  it  is  no^consequence,  that  they  may  be  pun- 
ished, consistently  with  the  law  of  nature;  he  plainly  contradicts  him- 
self: if  there  is  no  injury  in  punishing  criminals,  it  must,  undoubtedly, 
be  consistent  with  the  law  of  nature  to  punish  them. 

To  reconcile  him  with  himself,  we  must  suppose  him  to  mean,  that 
diough  the  punishment  of  a  criminal  is  self-evidently  consistent  with 
the  law  of  justice,  yet  we  ought  to  inquire  farther,  whether  the  law  of 
benevolence  or  humanity  does  not  forbid  it:  because,  as  some  pain  or 
loss  is  contained  in  the  notion  of  punishment;  such  pain  or  loss  would 
be  a  sufficient  reason  against  inflicting  it;  if  no  advantage  arose  from  it, 
or  no  beneficial  purposes  were  answered  by  it. 

But  then  these  beneficial  purposes  are  as  necessary  to  be  taken  into 
the  accounL  in  order  to  reconcile  the  notion  of  a  right  to  inflict  punish- 
ment with  the  duties  of  justice,  as  to  reconcile  the  actual  inflicting  of 
it  with  the  duties  of  humanity.  All  causeless  harm  or  loss,  that  we 
bring  upon  another,  is  unjust:  and  if  punishment  is  not  intended  in  its 
own  nature  to  obtain  some  useful  end;  I  see. not  how  we  shall  be  able 
to  show,  that  the  loss  or  harm  implied  in  it  is  not  causeless  harm.  Upon 
the  whole,  then,  it  seems  necessary  for  us,  in  vindicating  the  justice 

•  Grot  Ub.  n.  Ch>.  XX.  S  I-  t  ^^^  I^"^  h  IV. 
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of  pUBbhment,  to  consider  the  ends  which  are  proposed  hj  it:  dnce 
the  principle,  which  Grotius  lays  down  as  a  self-evident  one,  cannot 
be  shown  to  be  true,  without  having  recourse  to  the  purposes,  which 
punishment  is  is  designed  to  answer. 

The  ends  of  pun-  IH-  *  Our  authiN*  takes  notice  of  three  ends,  which 
ishmeni^ what  they  are  designed  to  be  brought  about  by  inflicting  punish- 
^^  ment;  first,  the  benefit  of  the  criminal  himself;  secondly, 

the  benefit  of  the  person  who  has  suffered  by  the  crime;  and  thirdly, 
the  benefit  of  mankind  in  general. 

The  two  last  of  these  may  well  be  included  in  the  single  end  of  pre- 
venting the  criminal  from  offending  again:  for  by  this  means  the  benefit 
either  of  the  injured  person,  or  of  the  rest  of  mankind,  is  produced  as 
effectually  as  the  punishment  of  the  criminal  can  produce  it,  if  we  lo<dL 
no  farther  than  the  criminal  himself. 

Punishment  Has,  indeed,  sometimes  a  farther  view,  and  is  designed, 
not  only  to  prevent  or  discourage  the  criminal  who  undergoes  it,  firom 
offi^ndine  again,  but  to  deter  others  likewise  from  following  his  exam- 
le,  for  fear  of  meeting  with  the  same  treatment,  that  he  has  met  with. 

ut  this  is  only  a  secondary  end  of  punishment;  it  may,  where  a  cri- 
minal has  deserved  to  suffer,  make  it  prudent  not  to  pardon  him,  and 
may  engage  us  likewise  to  punish  him  in  a  public  manner.  But  if  our 
right  to  punish  had  nothing  else  to  support  it,  we  should  never  be  able 
to  reconcile  it  either  with  justice  or  with  humanity.  For  certainly  to 
bring  any  harm  or  loss  upon  one  man,  that  we  may  not  suffer  the  like 
from  others,  is,  in  respect  of  him  upon  whom  it  is  brought,  no  better 
than  a  causeless  harm  or  loss. 

The  first  end  of  punishment,  which  Grotius  mentions,  is  likewise 
but  a  secondary  one.  If  there  is  no  other  reason  for  inflicting  punish- 
ment, besides  the  amendment  of  the  criminal;  this  alone  is  not  suffi- 
cient to  justify  it,  when  men  live  out  of  civil  society.  In  the  liberty 
and  equality  of  nature  every  man's  interests  are  in  his  own  bands;  he 
may  pursue  his  own  good,  or  he  may  neglect  it,  at  his  own  discretion. 
Others  may  advise  him  what  course  to  take,  as  most  for  his  benefit;  but 
if  he  should  choose  to  neglect  his  own  benefit,  they  have  no  right  to 
force  him  to  piu-sue  it;  unless  by  bis  neglecting  it  they  suffer  some 
injury.  Thus  £u*,  indeed,  in  the  equality  of  nature,  the  amendment  of 
the  criminal  comes  within  the  view  of  them  who  punish  him:  they 
have  a  right,  as  we  shall  show  presently,  when  he  has  done  them  any 
injury,  to  hinder  him  from  doing  so  again:  and  as  his  amendment  will 
answer  this  purpose,  they  may  endeavour  to  correct  his  bad  disposi- 
tion, or  may  compel  him  to  follow  his  own  interest,  in  order  to  restrain 
him  from  breaking  in  upon  theirs. 

From  what  has  been  said  it  will  appear,  that  the  primary  end  of  pun- 
ishment is  to  prevent  the  criminal  from  offending  again.  And  that  the 
two  secondary  ends  of  it  are  to  amend  the  criminal,  and  to  deter  others 
from  following  his  example. 

The  justice  of  I^*  Whilst  a  man  takes  care  to  live  innocently, 
punishment  ex-  whilst  he  observes  his  duty  so  as  not  to  hurt  any  one; 
pbined.  ^^  have  no  pretence  to  demand  any  security  of  him, 

that  he  will  not  hurt  us.   The  law  of  nature  is  our  security:  he  showif 

*  Grot  Lib.  n.  Cap.  XX.  \  VL 


C.  XVni.  NATURAL  LAW.  213 

by  his  befaayioury  that  he  is  sensible  of  his  obligation  to  observe  this 
law,  and  that  it  has  authority  enough  with  him  to  prevent  him  from 
doing  wrong.  But  when  he  has  once  done  wrong,  when  he  has  trans* 
gress^  this  law,  and  has  shown,  by  doing  so,  either  that  it  has  no  au- 
diority  at  all  with  him,  or  not  sufficient  authority  to  secure  us  against 
Buffering  by  his  means;  it  then  becomes  lawful  for  us  to  punish  him; 
that  is,  it  men  becomes  just,  upon  account  of  the  evil  which  he  has 
done,  to  inflict  such  evil  upon  him,  as  will  prevent  him  from  doing  the 
like  again.  We  cannot  suppose  the  law  of  nature  to  forbid  our  taking 
inch  measures  with  a  man,  as  his  conduct  has  made  necessary  for  us  to 
lake,  in  order  to  obtain  the  end,  which  the  law  itself  has  in  view.  The 
law  of  nature  intends  to  secure  us  against  injuries.  When,  therefore, 
a  man  has  shown  us,  by  his  conduct,  that  he  is  disposed  to  injure  us; 
this  law  leaves  us  at  liberty  to  use  such  means  as  are  necessary  to  pre- 
vent him. 

The  ways,  by  which  we  may  prevent  him  from  doing  harm  again,  are 
by  taking  fr(»n  him  either  the  will  to  do  it,  or  the  opportunities  of  doing 
it,  or  the  power  of  doing  it.  If  we  make  him  undiergo  some  corporsl 
pain,  submit  to  some  disgrace,  or  suffer  some  loss;  this  may  discourage 
him  from  offending  again,  or  may  take  tram  him  the  will  to  do  harm. 
If  we  shut  him  up  in  prison,  or  employ  him  in  constant  labour,  or  force 
him  to  live  at  a  distance  from  us,  which  in  a  state  of  civil  society  would 
be  banishment,  he  will  have  few  or  no  opportunities  of  hurting  us. 
Death,  which  is  called  capital  punishment,  effectually  puts  it  out  of  his 
power  to  offend. 

The  reader,  I  imagine,  does  by  this  time  see  clearly,  what  sort  of  a 
right  over  the  criminal  our  right  of  punishing  is,  and  for  what  reason 
aome  previous  ierime  is  requisite  to  rive  us  such  a  right.  Our  right  of 
punishing  is  nothing  more  than  a  liberty  of  using  such  means,  as  are 
neeessary  to  secure  us  against  suffering  any  farther  harm  from  a  per- 
lOD,  who,  by  having  done  harm  already,  has  shown  himself  disposed  to 
do  it,  if  we  do  not  take  care  to  prevent  him.  But  till  he  has  shown  him- 
aelf  to  be  thus  disposed  by  what  he  has  done  already;  that  u,  till  he 
has  committed  a  crime,  we  have  no  such  right  over  him.  All  force 
tiiat  we  make  use  of  against  him,  all  harm  that  we  designedly  do  him, 
upon  pretence  of  compelling  him  to  observe  his  duty,  when  he  always 
has  observed  it,  or  of  preventing  him  from  transgressing  his  duty, 
when  he  never  has  transgressed  it,  is  unjust  force,  and  causeless  harm. 

Upon  the  whole,  as  on  the  one  hand,  no  punishment  can  be  just, 
where  there  is  no  crime;  so,  on  the  other  hand,  it  would  be  impossible 
to  ihow,  even  after  a  crime  has  been  committed,  that  we  have  a  right 
to  punish,  or  that  punishment  is  just,  unless  we  show  it  from  consider- 
iac  the  end,  for  which  it  is  inflicted. 

V.  If  the  right  of  punishment  is  what  I  have  repre*  BxtraordinMr  tor- 
wnted  it  above;  if  it  is  a  liberty  of  using  such  means  tures  in  capital 
as  are  necessary  to  secure  us  against  suffering  any  pumshmenta  un- 
irther  harm  from  a  person,  who,  by  having  done  harm  J»»*ifi«^le« 
already,  has  shown  himself  disposed  to  do  it,  unless  we  take  care  to 
prevent  him;  it  will  be  no  easy  matter,  where  we  punish  capitally,  to 
jwtiiy  any  extraordinary  tortures  in  the  manner  of  taking  away  the 
criminal's  life;  such  as  impaling,  crucifixion,  or  breaking  on  the  wheel. 

The  corporal  pain,  which  a  criminal  is  made  to  undergo,  is  not  un- 
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just,  where  his  life  is  spared:  because  such  pain  may  correct  his  bad 
inclination,  and,  by  taking  from  him  the  will  to  do  harm,  may  serve  to 
secure  us  against  his  doing  any  for  the  future.  But,  certainly,  when 
we  take  away  his  life,  any  pain  that  we  give  him,  which  might  have 
been  avoided,  is  so  much  causeless  harm  done  to  him.  There  is  no  oc- 
casion for  this  sort  of  discipline  to  be  used  in  order  to  correct  his  evil 
diposition^  when,  by  putting  him  to  death,  we  take  away  from  him  the 
power  of  hurting  us.  The  only  use,  that  can  be  pretended  in  defence 
of  such  cruelties,  is,  that  they  will  be  a  terror  to  others,  who  seeing 
what  they  are  to  suffer,  if  they  do  as  he  has  done,  will  be  more  likely 
to  be  kept  from  doing  so.  And  it  must  be  owned  that  this  purpose, 
where  we  find  it  necessary  to  be  pursued,  will  be  sufficient  to  justify 
us  in  carrying  our  right  of  punishing  to  the  utmost  extent;  in  not  par- 
doning, where  we  should  otherwise  have  been  disposed  to  pardon;  in 
allowing  the  criminal  as  little  time,  as  may  be,  to  fortify  himself  ajgainst 
the  apprehension  of  death;  in  making  his  punishment  as  public  as  pos- 
sible; in  exposing  his  body  or  mangling  it,  after  it  is  dead  or  insensible, 
and  is  by  that  means  incapable  of  suffering  any  real  harm. 

But  however  we  may  design  to  terrify  others;  a  right  to  use  such 
means,  as  the  criminal's  behaviour  has  made  necessary  for  us  to  use, 
in  order  to  secure  ourselves  against  any  future  harm  which  he  may  do 
us,  cannot  possibly  be  construed  to  be  a  right  to  use  him  in  such  a 
manner,  as  we  may  think  necessary,  in  order  to  secure  ourselves 
against  any  future  harm  whibh  other  men  may  do  us.  Nor  do  I  see 
upon  what  other  principle  such  a  practice  can  be  justified;  unless  it 
could  be  shown,  that  a  right  to  punish  is  a  right  to  treat  a  criminal  in 
what  manner  we  please. 

Obligation  ariaing  ^I*  ^^  have  Seen  what  right  arises  over  a  man's 
from  a  crime,  person  upon  account  of  his  having  committed  a  crime: 
^^^  and  it  is  plain,  from  the  nature  of  the  right  on  one  part, 

what  obligation  it  lays  upon  him  on  the  other  part.  A  right  in  others 
to  use  such  means  as  are  likely  to  hinder  him  from  doing  harm  again; 
that  is,  a  right  in  them  to  punish  him,  implies  an  obligation  on  him  to 
submit  to  punishment:  for  if  he  had  any  right,  or  was  naturally  at  li- 
berty to  resist  punishment,  they  could  not  naturally  have  any  right  to 
inflict  it. 

The  justice  of  ^H.  *  When  justice  is  divided,  as  Grotius  divides 
puniahment  iane-  it,  into  expletive  and  attributive;  it  may  be  a  question 
IS^^^^^'  to  which  of  these  two  sorts  punishment  belongs.  If  the 

whole  notion  of  justice  is  included  in  this  division  of  it,  our  common 
ways  of  speaking  seem  to  imply,  that  punishment  belongs  to  one  of 
these  two  sorts,  or  that  either  expletive  or  attributive  justice  is  exer- 
cised, when  we  inflict  punishment.  There  is,  certainly,  the  appear- 
ance of  exercising  some  sort  of  justice,  when  we  say,  that  punishment 
is  justiy  due  to  a  crime,  and  that  w^  have  done  justice  by  inflict* 
ing  it. 

^  Now,  expletive  justice,  or  justice  properly  so  called,  consists  in  sa- 
tisfying a  man's  strict  demands,  or  in  taking  care  that  he  shall  have 
what  is  strictiy  due  to  him.  And  attributive  justice,  which  differs  lit- 
tle or  nothing  from  benevolence,  consists  in  giving  him  all  that  he  has 

*  Giot  Ub.  n.  Cap.  XX.  s  n. 
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fair  and  reasonable  grounds  to  expect  from  us,  though  he  cannot  pro- 
perly demand  it. 

Punishment  can  scarce  be  thought  to  belong  to  this  latter  sort  of  jus- 
tice; not  only  because  there  is  no  appearance  of  any  benevolent  affec- 
tion in  punishment;  but  likewise  because  punishment,  instead  of  giving 
the  criminal  what  he  could  not  claim,  takes  from  him  something,  which 
he  otherwise  might  have  claimed;  it  takes  from  him  his  life,  or  his  li- 
berty, or  the  use  of  his  limbs,  or  his  natural  freedom  from  pain. 

One  would  rather  be  inclined  to  think,  at  first  sight,  that  it  belongs 
to  expletive  justice;  the  common  ways  of  speaking  about  it  already 
mentioned,  would  lead  us  to  think  so.  And  yet  we  shall  find,  upon 
inquiry,  that  these  are  rather  improper  ways  of  speaking:  because  the 
criminal  has  no  claim  to  punishment,  or  such  a  claim  as  we  may  be  sure 
he  very  willingly  gives  up;  so  as  to  make  it  no  injustice  to  him,  no 
withholding  of  any  thing  which  he  demands,  if  we  were  not  to  pun- 
ish him.  If  expletive  justice  is  done  to  any  one  in  punishing,  it  is  to 
them,  who  inflict  the  punishment,  and  not  to  him,  who  undergoes  it: 
their  right  and  not  his  is  satisfied  by  what  he  suffers. 

The  fact  is,  that  justice,  in  the  original  notion  of  it,  is  a  negative 
duty;  it  consists  in  doing  no  causeless  harm,  and  implies  rather  the  not 
doing  what  is  wrong,  than  the  actual  doing  what  is  right.  But  out  of 
this  negative  duty,  a  positive  one  arises:  the  same  law  which  forbids 
us  to  do  any  causeless  harm,  must  be  understood  to  command  us,  where 
any  one  has  suffered  such  harm  by  our  means,  to  make  him  reparation. 
Now,  though  expletive  justice,  in  its  full  extent,  comprehends  both 
the  negative  and  the  positive  duties  of  justice;  yet  it  is  more  commonly 
used  to  signify  the  duties  of  the  latter  sort,  those  duties  of  justice,  in 
which  we  are  active.  And  in  this  sense  we  may  venture  to  say,  that 
expletive  justice  is  not  exercised  in  punishing;  the  act  of  punishing 
does  not  satisfy  any  demand  which  the  criminal  had  upon  us.  The 
justice  of  punishment  is  rather  of  the  negative  sort;  it  is  called  just 
only  because  it  is  not  unjust;  it  is  rather  the  not  doing  what  is  wrong, 
than  the  doing  what  is  right.  But  as  the  inflicting  punishment  implies 
some  action,  and  is  not  merely  a  forbearance  to  act:  we  are  apt  to  con- 
sider the  justice  of  it,  as  of  the  positive,  and  not  as  of  the  negative 
sort;  to  call  it  doing  justice  upon  the  criminal,  or  giving  him  what  is 
his  due,  though  in  fact  it  is  no  more  than  not  doing  him  injustice,  or  not 
taking  from  him  any  thing,  which  his  crime  has  left  him  a  claim  to,  if 
we  have  a  mind  to  take  it  from  him. 

VIII.  If  it  was  at  all  necessary,  that  he,  who  pun-  who  may  punish 
ishes  a  criminal,  should  be  superior  to  the  criminal,  it  in  a  state  of  natu- 
must,  in  a  state  of  natural  liberty,  have  been  unlawful  "^  ^«^- 
for  any  one  to  punish  another;  or  though  there  is  no  injustice  in  the  no- 
tion of  inflicting  punishment,  considered  in  itself,  yet  in  the  equality 
of  nature,  no  person,  for  want  of  the  necessary  superiority,  could 
justly  have  inflicted  it:  however  lawful  the  action  of  punishing  might 
be,  when  considered  abstractedly  from  the  agent;  yet  the  institution  of 
civil  autfiority  would  be  necessary  to  make  it  lawful  for  any  person  to 
do  that  action.   But  from  what  has  been  proved  already,  it  will  appear, 
that  no  such  superiority  of  the  person,  who  inflicts  punishment  over 
him,  who  suffers  it,  can  be  naturally  required  to  make  the  action  of 
punishing  lawful  in  respect  of  the  agent.    Mankind  in  general,  and  he 
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in  particular,  who  has  jsuffered  by  a  crime,  hare  an  interest  in  restrain- 
ing such  injustice,  as  they  are  all  likely  to  su£fer  by  at  another  time,  if 
it  is  not  restrained.  It  is  for  the  common  good,  that  whoever  will  not 
listen  to  the  dictates  of  reason,  and  obey  the  law  of  nature,  in  conside- 
ration of  its  ordinary  sanctions,  should  be  compelled  to  do  his  duty,  or 
be  prevented  from  transgressing  it,  either  by  being  made  to  feel  such 
pain  and  inconvenience,  in  consequence  of  the  mischief  which  he  has 
done,  as  will  incline  him  to  behave  better,  or  by  being  deprived  of  the 
opportunities  or  of  the  power  to  do  otherwise.  From  this  beneficial 
end  of  punishment  we  have  shown,  that  the  law  of  nature  allows  of 
punishment,  or  leaves  all  mankind  at  liberty  to  inflict  it:  and  it  is  im- 
possible, that  all  mankind  should  be  at  liberty  to  inflict  punishment, 
and  yet  that  it  should,  at  the  same  time,  be  unlawful  for  any  of  them  to 
inflict  it 

*  Some  inconveniences  might  probably  arise  in  the  exercise  of  this 
universal  right  to  punish,  when  the  punishment  is  inflicted  by  the  per- 
son, who  is  the  inunediate  suffiBrer  by  what  the  criminal  has  done.  His 
passions  may  be  so  much  inflamed  by  what  he  has  felt,  as  to  mislead 
him  in  judging  of  the  fact,  and  in  proportioning  the  punishment  to  the 
guilt  of  it:  or  if  he  should  be  more  calm,  and  not  be  transported  by  the 
more  violent  passions;  yet  he  would  be  liable  to  be  biassed  in  his 
judgment  by  some  selfish  regards;  few  men  being  so  little  prejudiced 
in  their  own  favour,  as  to  be  fair  judges  in  their  own  cause. 

Nor  would  the  exercise  of  this  right  be  without  its  inconveniences, 
if  it  was  left  promiscuously  to  others,  who  are  not  so  immediately  af- 
fected by  the  crime.  A  promiscuous  right  to  punish  is  not  likely  to 
be  duly  exercised;  even  setting  aside  the  consideration  of  passion  and 
selfishness.  It  requires  more  ailligence  to  search  into  the  fiiet,  more 
prudence  to  weigh  all  its  circumstances,  and  more  equity  to  proportion 
the  punishment  to  it,  than  most  men  are  masters  of.  Besides,  as  it 
would  be  unjust  to  punish  a  man  twice,  or  oftener,  for  the  same  offence; 
that  is,  to  restrain  him  by  force  fi*om  offending  again,  when  he  has  been 
restrained  already;  so  amongst  a  multitude  of  punishers  it  would  be 
unlikely,  that  he  should  escape  with  being  punished  only  once:  be- 
cause it  is  unlikely,  that  where  all  have  an  equal  right,  the  rest  should 
acquiesce  in  what  any  one  of  them  has  done;  or  that  they  should  all 
pay  such  a  deference  to  the  diligence,  and  prudence,  and  equity  of  any 
one,  as  not  to  dispute  his  pretensions  to  inflict  the  punishment  in  pre- 
ference to  themselves. 

But  the  inconveniences  which  may  attend  the  exercise  of  a  right, 
are  no  evidence,  that  such  a  right  does  not  subsist:  men  may  have  a 
right  of  acting,  notwithstanding  it  is  possible  for  them  firequently  to 
abuse  this  rignt.  If  it  was  otherwise,  we  must  be  beholden  to  civil 
institutions,  not  only  for  the  right  of  punishing,  but  for  the  rights  of 
defence,  and  of  demanding  reparation:  since  either  of  these  two  rights 
are  as  likely  to  be  abused  as  the  right  of  punishing,  where  men  are 
judges  in  their  own  cause.  All  that  will  follow  fi*om  its  being  more 
probable  that  the  right  of  punishing  should  be  abused  in  the  liberty  of 
nature,  than  in  a  state  of  civil  society,  is  no  more  than  what  might  be 

*  Grot  Lib.  II.  Cap.  XX.  S  VIII»  EC. 


C.  XVIII.  NATURAL  LAW.  217 

proved  by  many  other  arguments,  that  the  institution  of  magistrates, 
with  civil  power,  is  for  the  general  benefit  of  mankind. 

IX.  We  shall  find,  in  our  future  inquiries,  that  many  «,,  ^.  ^  . 
actions  become  so  criminal,  m  a  state  of  civil  society,  as  punishable  by  men 
to  be  punishable,  which  in  the  equality  of  nature  men  in  the  equality  of 
have  no  right  to  punish.     At  present  we  shall  consider  n*^^"^- 
only  what  crimes  are  punishable  by  man,  in  a  state  of  nature,  before 
any  civil  connections  were  made,  or  any  positive  laws  were  instituted. 

*  If  the  foundation  of  our  right  to  punish  has  been  truly  laid,  it  will 
be  obvious,  that  no  crimes  are  punishable  by  mankind,  but  such  as  do 
harm;  that  is,  none  but  such  as  contain  in  them  some  notion  of  injus- 
tice towards  mankind.  From  whence  it  follows,  that  the  only  actions 
which  we  have  a  right  to  punish  in  the  liberty  of  nature,  are  those, 
which  are  naturally  unjust. 

If  a  man  is  void  of  benevolence,  or  wholly  disinclined  to  do  us  good; 
this  is  a  breach  of  his  duty  indeed;  but  it  is  such  a  breach,  as  must  be 
left  to  the  great  author  of  the  law  of  nature  to  punish,  who  will  un- 
doubtedly tsdce  effectual  care  to  vindicate  the  authority  of  his  own  laws: 
for  what  right  can  we  have  to  make  a  man  su^er  for  not  doing  what  we 
had  no  right  to  demand  of  him:  however  reasonable  it  might  be  for  us 
to  expect  it  from  him? 

The  law  of  nature  commands  men  to  be  chaste  and  temperate;  and 
he  who  established  that  law,  will  punish  the  breach  of  it.  But  if  a 
man's  lewdness  or  intemperance  were  to  hurt  no  one  but  himself,  it 
does  not  appear,  that  any  man  has  a  right  to  restrain  him  by  force  from 
following  such  evil  courses. 

The  existence  of  a  God  is  written  throughout  every  part  of  nature 
in  such  legible  characters;  and  the  duty  of  honouring  him  is  so  plain 
to  every  capacity;  that  they,  who  disbelieve  his  existence,  or  deny  him 
that  honour,  which  is  due  to  him,  cannot  but  be  understood  to  offend 
against  the  clearest  precepts  of  the  law  of  nature:  they  must  be  wilfully 
blind,  if  they  do  not  see  their  duty,  and  perversely  criminal,  if  they 
do  not  practice  it.  But  till  we  have  a  right  to  demand,  that  men  should 
believe  this  obvious  truth,  and  practice  this  plain  duty;  that  is,  till  we 
are  some  way  or  other  hurt,  or  some  real  injustice  is  done  us  by  the 
contrary;  it  does  not  appear,  that  we  have  a  right  to  punish  those  who 
dbbelieve  the  one,  or  refuse  to  practice  the  other.  Civil  connections, 
when  we  are  united  into  societies,  may  give  us  this  right,  as  shall  be 
shown  in  its  proper  place,  they  may  make  either  atheism  or  irreligion 
punishable  by  us;  but  it  will  be  difficult  to  make  out,  that  we  have 
any  such  right  in  the  liberty  of  nature. 

Indeed,  whenever  a  man's  want  of  benevolence  changes,  as  it  com- 
monly does,  into  a  want  of  justice;  whenever  his  lewdness  is  attended, 
as  it  alniost  always  is,  with  some  harm  to  mankind;  whenever  his  intem* 
perance  leads  him  to  injure  them;  and  whenever  his  irreligion  is  at- 
tended with  its  usual  consequence  of  making  him  hurtful  to  them;  as 
even  in  the  liberty  of  nature  they  have  a  right  to  demand  a  contrary 
behaviour  of  him,  they  have  a  right  likewise  to  use  such  means,  as  are 
necessary  to  make  his  behaviour  what  it  ought  to  be,  or  to  prevent  it 
from  being  otherwise. 

•  Grot  lib.  II.  Cap.  XX.  §  XVm,  XIX,  XX. 
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Orotius  maintains,  that  one  man  is  not  punishable  by  another  for  any 
criminal  intentions  of  any  sort,  not  even  when  these  intentions  come 
to  be  known  by  some  subsequent  confession.  And  certainly  the  rea- 
son of  the  thing  is  on  his  side.  The  mere  intentions  of  a  man,  whilst 
he  keeps  them  to  himself,  cannot  be  punishable;  because  they  are  not 
known.  And  a  subsequent  confession  of  such  intentions  implies,  that 
they  are  laid  aside,  before  they  are  made  public:  in  which  case  there 
can  be  no  right  of  punishing;  because  there  can  be  no  right  to  restrain 
a  man  from  doing  an  injury,  where  we  have  sufficient  evidence,  that  he 
has  already  restrained  himself. 

We  may  add,  that  if  by  any  means  we  come  to  the  knoweledge  of 
his  intentions;  whilst  they  subsist,  but  have  not  yet  been  put  into  exe- 
cution; we  have  no  right  to  punish  him  for  them:  because  the  proper 
notion  of  punishment  is  an  evil  inflicted  upon  account  of  some  crime, 
which  has  been  actually  committed:  and  whilst  the  crime  remains  in 
the  intention,  it  is  not  actually  committed,  it  is  only  beginning.  How- 
ever, in  these  circumstances,  though  we  have  no  right  of  punishing, 
we  have  a  right  of  defence,  which  is  a  right  of  doing  much  the  same 
thing  under  a  different  name. 

Our  author  mentions  another  sort  of  crimes,  which  he  says,  are  not 
punishable  by  man,  and  calls  them  such  crimes,  as  human  nature  can- 
not avoid.  It  is  not  easy  to  imagine  what  crimes  he  had  in  his  mind, 
when  he  gave  them  this  general  character.  No  action  can  be  criminal, 
if  it  is  not  possible  for  a  man  to  do  otherwise.  An  unavoidable  crime 
is  a  contradiction:  whatever  is  unavoidable  is  no  crime;  and  whatever 
is  a  crime  is  not  unavoidable.  If,  indeed,  he  only  meant>that  where  a 
criminal  act  is  proposed  to  a  man,  though  he  may  have  a  natural  power 
of  avoiding  it,  yet,  if  he  is  threatened,  in  case  he  will  not  do  it,  with 
such  an  evil  as  human  nature  cannot  well  bear  up  against,  this  circum- 
stance will  greatly  abate,  if  not  wholly  remove  the  guilt  of  his  com- 
pliance; this  opinion  can  scarce  be  contradicted.  But  then  an  inquiry  of 
this  sort  would  have  been  made  more  properly,  where  he  is  treating  of 
the  manner,  in  which  the  guilt  of  a  crime  is  to  be  estimated,  than  where 
he  is  enumerating  the  several  sorts  of  crimes,  which  are  not  punisha- 
ble by  man. 

What  guilt  18.  X.  Guilt  is  Sometimes  defined  to  be  the  obligation, 

which  a  man  is  under,  to  submit  to  punishment,  in  consequence  of  any 
crime  that  he  has  committed.  But  this,  one  would  think,  cannot  be  a 
true  definition  of  it;  at  least  it  does  not  suit  at  all  with  our  common 
ways  of  speaking  about  guilt.  We  commonly  speak  of  guilt,  as  if  it 
was  capable  of  being  greater  or  less:  whereas,  the  obligation  to  pun- 
ishment does  not  admit  of  degrees;  there  is  no  medium  between  being 
obliged  and  not  obliged.  And  certainly,  if  this  is  all  that  we  mean  by 
guilt,  many  propositions  relating  to  punishment,  which  we  frequently 
hear,  and  which  seem  to  have  some  sense  in  them,  must  be  very  tri- 
fling and  uninstructive.  When  a  man  is  said  to  deserve  punishment 
upon  account  of  his  guilt;  the  meaning  would  be,  if  this  was  the  true 
notion  of  ^ilt,  that  he  deserves  punishment,  because  he  is  obliged  to 
submit  to  it.  And  it  would  be  still  more  uninstructive  to  say,  as  we 
sometimes  do,  that  a  man  is  obliged  to  submit  to  punishment  upon  ac- 
count of  his  guilt:  for  this  would  amount  to  no  more  than  if  we  had 
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said,  that  he  is  therefore  obliged  to  submit  to  punishment,  because  he 
is  obliged  to  submit  to  it. 

Let  us  try,  whether  we  cannot  find  out  some  other  definition  of 
guilt,  which  will  explain  the  notion  of  it  with  more  exactness.  Now, 
it  seems  to  be  an  agreed  point,  that  guilt  is  that  quality  in  a  criminal, 
which  deserves  punishment,  or  which  gives  mankind  a  right  to  punish 
him.  By  attending,  therefore,  to  the  foundation  of  our  natural  right 
to  punish,  we  may,  perhaps,  be  able  to  find  out,  what  that  quality  in 
the  criminal  is,  which  makes  him  deserve  it.    Mankind  have  a  right  to 

Eunish  any  person,  or  he  deserves  punishment  at  their  hands,  lyhen 
is  actions  have  shown  them,  that  he  has  a  disposition  to  injure  them, 
or  to  do  them  harm,  unless  they  take  care,  by  forcible  means,  to  pre- 
vent him  from  doing  it.  This  disposition,  therefore,  is  what  makes  the 
criminal  deserve  punishment:  and,  consequently,  as  far  as  men  are 
concerned  in  punishing,  we  may  define  guilt  to  be  a  disposition  to  do 
harm,  which  has  shown  itself  by  some  actual  harm  already  done. 

XL  *The  guilt  of  a  man  is  greater  or  less  in  pro-  How  guilt  ia  esti- 
portion  as  his  disposition  to  do  harm,,  appearing  from  mated. 
some  harm  already  done,  is  stronger  or  weaker.  Now,  there  are  two 
ways  of  judging  how  strong  or  how  weak  this  disposition  is;  first,  from 
considering  the  nature  of  the  crime  itself,  and  secondly,  from  consider- 
ing the  circumstances  of  the  criminal. 

Guilt,  according  to  the  notion  of  it  just  now  explained,  is  un- 
doubtedly a  personal  quality;  because  the  disposition  to  ofiend  is  in 
the  criminal,  and  not  in  the  crime.  However,  for  the  sake  of  speak- 
ing more  distinctly  upon  this  subject,  I  shall  take  the  liberty,  when  we 
estimate  the  guilt  of  a  person  from  considering  the  crime  itself,  which 
he  has  committed,  to  call  it  the  guilt  of  the  crime;  and  when  we  esti- 
mate it  from  considering  the  circumstances  of  the  person  who  commits 
a  crime,  I  shall  call  it  the  guilt  of  the  criminal. 

In  general  the  guilt  of  a  crime  is  estimated  by  the  evil  or  harm 
which  it  does;  not  because  guilt  properly  consists  in  such  harm;  but 
because  any  person's  disposition  to  do  harm  is  stronger  or  weaker  in 
proportion  to  the  greatness  or  the  smallness  of  the  harm  which  he 
can  bring  himself  to  do.  The  harm  which  others  suffer  by  the  crime 
of  any  person,  is  the  immediate  reason,  why  he  should  not  have  com- 
mitted it:  so  that  he  who  does  more  or  greater  harm,  breaks  through 
stronger  reasons  forbidding  what  he  does,  than  he  who  does  less  harm: 
and  the  stronger  reasons  there  are  against  offending,  the  stronger  dis- 
position to  onend  there  must  be  in  him,  who  can  get  over  them.  In 
short,  there  is  so  little  difference  between  a  disposition  to  do  great 
harm,  and  a  great  disposition  to  do  harm,  that  one  of  them  may  very 
well  be  looked  upon  as  the  measure  of  the  other.  Since,  therefore, 
the  guilt  of  a  crime  consists  in  the  disposition  to  do  harm,  which  the 
criminal  shows  by  committing  it;  and  since  this  disposition  is  greater 
or  less  in  proportion  to  the  harm  which  is  done  by  the  crime;  the  con- 
sequence is,  that  the  guilt  of  a  crime  follows  the  same  proportion;  it  is 
greater  or  less,  according  as  the  crime,  in  its  own  nature,  does  greater 
or  less  harm.  Thus,  as  murder  deprives  a  man,  not  only  of  all  his 
present  happiness,  but  of  the  possibility  likewise  of  obtaining  any  fii- 

*  Grot  lib.  n.  Cap.  XX.  §  XXVIII.  XXIX,  8ic. 
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^piness  in  this  world;  it  does  him  the  greatest  possible  harm,  and 
ifore,  considered  as  a  crime  of  the  greatest  guilt.  The  divine  au- 
thor oTme  Mosaic  law  places  adultery  in  the  next  degree  of  guilt  to  mur- 
der; as  it  does  a  man  the  greatest  harm  that  he  can  suffer,  next  to  that 
of  losing  his  life,  by  robbing  him  of  all  his  domestic  joy  and  comfort 
Theft,  which  takes  from  a  man  some  of  the  means  of  happiness  by 
taking  from  him  his  goods,  implies  much  harm  in  it  towards  him  who 
suffers  such  a  loss,  and  consequently  a  disposition  to  do  much  harm 
in  them,  who  are  the  authors  of  it:  the  guilt,  therefore,  of  this  crime 
being  estimated  by  the  rule  here  laid  down,  though  it  does  not  rise  so 
high  as  that  of  murder,  is  little  inferior  to  that  of  adultery.  False  as- 
persions, by  which  a  man  is  injured  in  his  character  or  credit,  may, 
and  frequently  do  produce  considerable  harm  to  him;  they  are,  there- 
fore, crimes  of  some  guilt:  but  because  the  harm  is  less  certain,  the 
guilt  of  such  crimes  is  less  than  that  of  the  crimes  before  mentioned. 

There  are  some  circumstances  attending  the  criminal  act  itself,  which 
will  aggravate  the  guilt  of  it;  such  as  impiety  towards  a  parent,  inhu- 
manity towards  a  friend,  or  ingratitude  towards  a  benefactor.  The 
want  of  piety,  or  of  humanity,  or  of  gratitude,  does  not,  indeed,  seem 
to  be  punishable  in  itself,  where  men  live  in  the  liberty  of  nature:  but 
if  murder,  or  adultery,  or  theft,  or  slander,  are  attended  with  such  cir- 
cumstances; the  guilt  of  these  crimes  is  reasonably  esteemed  to  be 
much  greater  thian  it  would  have  been  otherwise:  because,  where  the 
same  harm  is  done,  a  man's  hurtful  disposition  must  be  greater,  if  he 
not  only  breaks  through  the  obligations  of  justice,  but  such  obligations 
likewise,  as  would,  if  he  had  listened  to  them,  have  engaged  him  to 
hold  dii-ectly  the  opposite  conduct,  to  advance  the  good  and  welfare  of 
those,  to  whom  he  has  done  evil. 

Thus  far  we  have  seen  how  the  guilt  of  a  crime  is  to  be  estimated: 
in  which  estimation  we  consider  only  the  act  itself,  and  the  circum- 
stances of  it.  But  when  an  act  is  done  by  some  particular  person,  in 
order  to  determine  his  degree  of  guilt,  regard  must  be  had  to  the  situ- 
ation and  circumstances  of  the  agent,  as  well  as  to  the  nature  and  cir- 
cumstances of  the  act.  What  is  chiefly  to  be  considered  in  respect  of 
the  agent,  relates  either  to  his  knowledge,  or  to  his  freedom.  As  his 
understanding  is  more  clearly  informed,  and  enables  him  to  see  his  duty 
more  plainly;  or  as  his  will  is  less  forcibly  restrained,  and  enables 
him  to  perform  his  duty  more  readily;  his  guilt,  in  transgressing  that 
duty  is  so  much  the  gi-eater.  He  must  have  the  strongest  disposition 
to  offend,  who  offends  against  the  clearest  evidence,  and  with  the  fewest 
restraints  upon  his  freedom  of  choice.  On  the  contrary,  as  entire  and 
invincible  ignorance  of  what  ought  not  to  be  done,  or  an  absolute  im- 
possibility of  doing  otherwise,  would  clear  a  man  of  all  guilt;  so  in 
proportion  as  he  is  nearer  to  such  a  state  as  this,  his  guilt  will  be  less. 
That  where  the  same  crime  is  committed  by  different  persons,  their 
guilt  should  be  considered  as  greater  or  less,  in  proportion  as  their 
knowledge  and  freedom  were  greater  or  less,  seems  to  be  agreeable  to 
the  common  notions  of  mankind.  When  a  person  is  driven  by  some 
great  provocation  to  commit  a  crime,  or  when  he  is  tempted  to  commit 
it  in  order  to  avoid  some  great  evil,  which  he  could  not  otherwise  have 
easily  avoided;  these  are  generally  looked  upon  as  circumstances  in  his 
favour,  which  lessen  his  guilt.     But  if  a  reason  was  to  be  asked,  why 
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these  circumstances  should  have  such  an  e£fect;  no  reason  can  be  given 
for  it,  but  what  is  taken  from  the  principle  here  advanced:  the  provo- 
cation which  he  received,  or  the  temptation  which  he  was  under,  have, 
either  by  clouding  his  understanding,  prevented  him  from  seeing  his 
duty,  or  by  putting  a  force  upon  his  will,  prevented  him  from  per- 
forming it.  And  in  proportion  as  his  view  of  what  he  is  obliged  to 
is  less  distinct,  or  his  liberty  of  doing  it  is  more  restrained,  his  acts, 
however  criminal  they  may  be  in  themselves,  have  so  much  the  less 
guilt  in  them,  when  considered  as  done  by  him  in  these  circumstances: 
because  they  do  not  arise  so  much  from  any  disposition  in  him  to  do 
harm,  as  from  his  ignorance,  or  his  restraint,  from  his  want  of  under- 
standing, or  his  want  of  freedom. 

But  then  it  is  to  be  remembered,  that  if  ignorance  or  restraint  are 
admitted  in  alleviation  of  a  man's  guilt,  as  rendering  his  act  in  some 
sort  the  result  of  necessity,  rather  than  of  his  own  disposition  to  o£fend, 
this  ignorance  or  restraint  must  be  such  as  have  not  originally  been 
owing  to  himself.  An  involuntary  act,  if  the  necessity  which  drives 
us  to  it,  was  brought  upon  us  at  first  by  our  own  free  choice,  must,  in 
all  reason,  be  considered  as  a  voluntary  act.  Thus,  though  madness 
might  clear  a  man  from  any  guilt  in  what  he  does,  yet  drunkenness, 
notwithstanding  he,  who  is  drunk,  may  be  really  mad  for  the  time, 
would  be  no  alleviation  of  it.  If  a  man  is  provoked  by  blows  and 
other  ill  usage  to  kill  the  person,  from  whom  he  receives  them,  whilst 
the  smart  is  upon  him;  such  a  provocation  may  be  thought  to  lessen  his 

ailt;  but  if  he,  by  striking  the  first  blow,  was  the  occasion  of  what 
lowed;  his  guilt  would  not  be  lessened  by  what  he  felt  himself  at 
the  time  of  committing  the  fact,  and  by  the  provocation  to  commit  it, 
which  he  brought  upon  himself. 

XIL  By  these  rules  we  may  be  assisted  in  judging  Measure  of  pun- 
how  far  the  guilt  of  one  person  exceeds  the  guilt  of  ishment,  how  ad- 
another,  not  only  where  they  have  committed  different  jested* 
crimes,  but  likewise  where  they  have  committed  the  same  crime.  But 
in  judging  what  punishment  should  be  inflicted  upon  a  criminal, 
another  comparison  may  be  thought  necessary,  a  comparison  between 
the  guilt  of  the  criminal  and  the  evil  which  is  to  be  inflicted  upon  him; 
that  we  may  from  thence  be  enabled  to  proportion  the  punishment  to 
the  guilt. 

It  is  commonly  said  to  be  a  proper  rule  of  justice,  that  as  much  as 
the  guilt  of  one  person  exceeds  the  guilt  of  another,  so  much  the  pun- 
ishment of  the  former  should  exceed  the  punishment  of  the  latter.  If 
there  was  no  other  exception  to  this  rule,  yet  it  certainly  does  not 
eome  up  to  the  point  in  question.  For  in  this  proportion  guilt  is  com- 
pared with  guilt,  and  punishment  with  punishment:  whereas,  the 
question  is,  what  rule  we  are  to  observe  in  comparing  guilt  with  pun- 
ishment. However  clear  we  may  think  it,  that  of  two  persons  who 
have  committed  different  crimes,  and  in  different  circumstances,  he  is 
to  bear  the  greater  punishment,  whose  guilt  is  the  greater,  and  he  the 
less  punishment,  whose  guilt  is  the  less;  this  rule  will  never  help  us 
in  determining  what  particular  sort  or  degree  of  punishment  is  to  be 
inflicted  upon  either  of  them.  We  may  know,  certainly,  that  theft  is 
a  crime  of  greater  guilt  than  slander;  and,  consequently,  that  in  like 
circumstances,  a  thief  may  justly  be  punished  more  than  a  slanderer. 
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But  after  we  know  tbis,  the  most  material  inquiry  still  remains  unde- 
termined: it  will  still  be  a  question,  wbether  tbeft  is  to  be  punished 
with  death,  or  maiming,  or  slavery,  or  imprisonment,  or  whipping. 
There  seems  likewise  to  be  a  farther  exception  against  this  rule,  which 
will  prevent  it  from  being  universally  applicable.  The  exception  is, 
that  amongst  many  crimes,  ail  of  which  deserve  death,  the  guilt  of 
some  is  greater  than  the  guilt  of  others.  And  if  death  is  a  just  pun- 
ishment for  the  least  of  these  crimes,  it  is  impossible  to  apply  this  rule 
in  punishing  the  others,  which  are  greater:  for  the  rule  directs  us  to 
rise  in  our  punishment,  as  the  guilt  of  the  crime  increases:  whereas, 
when  the  lowest  of  these  crimes  is  punished  with  death,  it  will  be  im- 
possible to  rise  higher  in  our  punishment,  though  the  guilt  of  the  other 
crimes  is  greater.  If  theft  deserves  death,  how  are  we  to  punish  a 
murderer?  if  murder  deserves  dfeath,  how  are  we  to  punish  parricide? — 
you  may  think  to  answer  this  objection  by  surmising,  that  no  crime  is 
to  be  punished  with  death  except  murder.  But  certainly  there  are 
many  other  crimes  which  betray  such  an  evil  disposition  in  the  person 
who  commits  them,  that  nothing  less  than  capital  punishment  can  se- 
cure us  against  him.  And  if  you  have  a  due  regard  to  the  authority 
which  established  the  Mosaic  law,  you  will  find  that  your  surmise  is 
not  well  supported,  and  that  God  himself  directed  other  crimes,  besides 
murder,  to  be  punished  with  death.  Or  if  neither  of  these  considera- 
tions will  show  you,  how  little  is  to  be  said  in  favour  of  your  opinion, 
you  may  ask  yourself,  whether  murder  is  in  all  cases  a  crime  of  the 
same  guilt?  or  to  speak  more  properly  whether  the  guilt  of  parricide  is 
not  greater  than  the  guilt  of  simple  murder?  If,  then,  simple  murder 
is  to  be  punished  with  death,  we  may  go  back  to  the  question  just  now 
asked,  how  will  you  punish  parricide?  It  is  to  be  hoped  that  you, 
who  are  so  mild  in  your  opinion,  as  to  the  proper  punishment  of  other 
crimes,  would  not  be  so  cruel  in  punishing  parricide,  as  to  think  of  ad- 
ding tortures  to  death.  Or  if  you  should  think  of  doing  so,  you  ought 
to  be  informed  that  your  rule,  if  it  would  lead  you  to  this,  can  never 
be  a  just  one.  We  may  torture,  where  we  spare  life,  in  hopes  of 
amending  the  criminal's  bad  disposition;  or  we  may  take  away  life, 
where  there  is  no  hopes  of  his  amendment:  but  to  take  away  life, 
which  is  an  effectual  security  against  his  offending  again,  and  at  the 
same  time  to  torture,  when  death  has  made  it  impossible  for  us  to 
amend  him,  is  no  better  than  an  unwarrantable  cruelty. 

Another  rule  which  seems,  in  some  sort,  to  be  drawn  from  the  pri- 
mary end  of  punishment,  is,  that  the  evil  which  the  criminal  is  made 
to  suffer,  should  be  equal  to  the  evil  which  he  has  done.  As  the  end 
of  punishing  him  is  to  prevent  him  from  doing  the  like  again;  we  may 
think  it  likely,  that  by  putting  him  into  the  place  of  the  sufferer,  and 
making  him  feel  what  he  has  made  the  other  feel,  he  may  be  taught,  by 
his  own  experience,  how  grievous  it  is  to  be  born,  and  may  by  these 
means  be  brought  to  do  so  no  more.  It  is,  I  suppose,  some  such  rule 
as  this,  which  they  may  have  in  view,  who  seem  to  be  of  opinion,  that 
no  crime,  besides  murder,  ought  to  be  punished  with  death.  And  as 
they  seem  to  think  it  a  merciful  or  rather  a  favourable  rule,  so  there 
are  others,  on  the  contrary,  who  charge  the  law  of  Moses  with  exces- 
sive cruelty  for  establishing  retaliation  in  some  few  instances.  When 
these  latter  speak  of  the  penalty  of  an  eye  for  an  eye  and  a  tooth  for  a 
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tooth,  of  burning  for  burning,  wound  for  wound,  stripe  for  stripe;  they 
ask,  in  their  usual  style  of  declamation,  whether  any  thing  can  be  ima- 
gined more  inhuman,  than  for  a  man  who  has  lost  his  eye  or  his  tooth  in 
the  heat  of  a  quarrel,  to  go  in  cool  blood  and  thrust  out  the  eye  or  the 
tooth  of  his  neighbour?  But  before  they  impeach  the  Mosaic  law  of 
inhumanity  for  establishing  such  a  penalty,  they  would  do  well  to 
inform  themselves,  whether  by  that  law  it  was  not  necessary,  that  there 
should  be  some  malice  in  the  criminal  who  had  defaced  a  man,  in  order 
to  subject  him  to  the  penalty  of  retaliation:  and  if  this  was  necessary, 
we  may  reply  to  them,  not  only  th'at  what  they  talk  about  the  heat  of 
passion  can  be  no  more  than  declamation;  but  that  other  law^makers 
have  found  great  reason  to  carry  the  punishment  for  crimes  of  this  sort 
much  higher,  and  to  make  the  malicious  maiming  or  defacing  a  man 
capital.  But  be  this  as  it  will;  certainly  retaliation,  however  proper 
it  may  be  in  some  instances,  cannot  be  the  universal  standard  of  pun- 
ishment. In  some  instances  such  a  punishment  is  impracticable,  in 
others  it  would  be  indecent  and  criminal.  An  incendiary,  who  has  no 
houses  or  but  few  goods  of  his  own,  cannot  be  made  to  suffer  the  same 
evil  which  he  has  brought  upon  those,  whose  houses  or  whose  goods 
of  great  value  he  has  maliciously  burned.  Forgery  of  a  will,  in  the 
liberty  of  nature,  or  treason  against  the  state  in  civil  society,  could  not 
be  punished  by  retaliation.  The  same  may  be  said  of  an  adulterer, 
who  has  no  wife  of  his  own;  and  if  he  had  one,  this  sort  of  punish- 
ment, whilst  it  endeavoured  to  correct  a  crime  in  one  person,  would 
engage  others  in  the  same  crime.  We  need  not  enumerate  any  more 
instances:  these,  that  have  been  mentioned,  will  be  sufficient  to  satisfy 
the  reader,  that  we  must  look  for  some  other  measure  of  punishment, 
besides  this  of  retaliation. 

We  cannot  easily  find  a  better  measure  than  what  the  end  of  pun- 
ishing suggests  to  us.  Where  we  have  sufficient  evidence  from  pre- 
vious facts,  that  a  man  is  disposed  to  injure  us;  the  law  of  nature  allows 
tts  to  provide  for  our  future  security,  by  enforcing  the  criminal's  duty 
upon  him,  or  by  so  restraining  him,  as  to  leave  him  either  no  opportu- 
nity or  no  power  to  transgress  it.  This  is  the  end  proposed  in  punish- 
ment, which  justifies  us  in  inflicting  it.  And  certainly  the  measure 
or  degree  in  which  we  may  punish,  can  only  be  determined  by  that 
end,  which  justifies  us  in  punishing  in  any  degree.  Such  degrees  of 
punishment,  therefore,  are  consistent  with  the  law  of  nature,  as  are 
found  to  be  necessary  for  obtaining  that  security  against  the  criminal, 
which  the  law  of  nature  allows  us  to  require.  The  proper  degree  of 
punishment,  if  it  is  to  be  regulated  by  this  principle,  plainly  admits  of 
some  latitude.  The  law  of  nature  does  not  fix  any  precise  point,  below 
which  we  cannot  fall,  without  inflicting  it  in  too  low  a  degree,  and 
above  which  we  cannot  rise,  without  innicting  it  in  too  high  a  degree. 
On  the  one  hand,  indeed,  there  is  no  hazard  of  doing  wrong:  for  as  pun- 
ishment is  only  allowed  and  not  prescribed  by  the  law  of  nature;  a  man's 
right  to  inflict  it,  in  the  liberty  of  nature,  is  entirely  his  own  to  make 
what  abatements  in  it  he  pleases.  But  on  the  other  hand,  by  inflicting 
too  high  a  punishment  we  may  exceed  what  is  allowable:  because  we 
are  allowed  to  inflict  no  more  than  our  future  security  against  suffer- 
ing by  the  criminal  requires:  the  right  of  punishing,  though  it  is  a 
man's  own,  to  make  such  abatements  in  it,  as  his  prudence  and  cle- 


224  INSTITUTES  OF  B-  L 

mency  may  recommend  to  him,  is  not  his  own  to  carry  to  any  rigour  or 
severity,  that  passion  or  revenge  may  prompt  him  to. 
Mercy  or  clemen-  XIIL  *  There  are  two  ways  in  which  mercy  or 
cy,  how  exercised,  clemency  may  exert  itself  in  regard  to  the  punishment 
of  criminals.  It  may  either  remit  the  whole  punishment,  and  then  it 
is  called  forgiveness  or  pardoning;  or  else,  in  the  latitude  of  punishing, 
it  may  engage  us  to  try  the  lowest  degree,  in  order  to  see  how  far  this 
will  answer  the  purpose,  before  we  proceed  as  far  as  we  lawfully  might 

If,  indeed,  the  law  of  nature  enjoined,  that  punishment  should  follow 
a  crime,  it  would  be  pontrary  to  our  duty  to  pardon  a  criminal.  But 
since  this  law  only  allows  us  to  punish;  or  since  punishment  is  natu- 
rally just,  only  because  the  law  of  nature  does  not  forbid  it;  we  are 
left  at  liberty  to  judge  for  ourselves,  whether  we  shall  inflict  or  remit  it 

It  is  a  mere  fallacy  to  urge,  that  punishment  is  naturally  due  to  a 
crime,  and  consequently  that  a  just  man,  as  he  gives  all  men  their  due, 
cannot,  consistently  with  this  character,  remit  a  punishment,  or  with- 
hold it  from  the  criminal.  For  when  punishment  is  said  to  be  natu- 
rally due  to  a  criminal,  we  certainly  cannot  mean  that  the  criminal  has 
a  right  to  demand  it:  we  choose,  indeed,  to  speak  affirmatively,  and 
say,  that  it  is  due  to  him  in  justice;  whilst  our  meaning  is  a  negative 
one,  whilst  we  only  mean,  that  no  precept  of  justice  is  transgressed, 
nothing  which  is  due  to  him  is  either  taken  or  withholden  from  him, 
when  he  is  made  to  suffer  for  what  he  has  done.  A  just  man,  there- 
fore,  may  be  obliged,  if  he  would  act  up  to  this  character,  so  to  give 
all  men  what  is  their  due,  as  not  to  withhold  from  them  any  thing 
which  they  have  a  right  to  demand:  but  it  does  not  follow  that  he  is 
obliged  to  punish  a  criminal  who  is  in  his  power;  because,  as  the  cri- 
minal has  no  right  to  demand  punishment,  it  is  not  due  to  him  in  this 
sense.  If  any  one  has  in  this  case  a  right  to  demand;  he,  who  inflicts 
the  punishment,  has  a  right  to  demand,  that  the  criminal  should  suffer 
it;  he  who  suffers  it  has  no  right  to  demand,  that  the  other  should  in- 
flict it.  The  right  then  of  punishing,  as  it  is  wholly  his,  from  whom 
the  punishment  comes,  may,  if  he  thinks  proper,  be  waved  or  given 
up.  By  giving  it  up  he  uses  this  right  as  his  own,  and  in  the  equality 
of  nature  is  not  accountable  to  any  one  for  so  doing. 

Indeed,  a  criminal,  in  this  equality  of  nature,  is  not  very  likely  to 
escape  punishment.  Where  all  have  a  promiscuous  right  of  calling 
him  to  an  account;  it  is  a  great  chance,  though  one  may  pardon  him, 
whether  all  will  be  equally  inclined  to  clemency,  f  Cain  seems  to 
have  been  sensible,  how  little  security  he  had  in  this  respect;  when, 
after  the  murder  of  his  brother,  he  declares  himself  to  be  afraid,  that 
every  one  who  met  him  would  kill  him. 

If  this  branch  of  clemency  is  consistent  with  the  law  of  nature,  there 
can  be  no  question  whether  the  other  branch,  which  consists  in  pun- 
ishing in  a  low  degree,  is  so  or  not.  For  if  we  are  at  liberty  to  wave 
our  right  entirely,  we  must  certainly  be  at  liberty  to  wave  it  in  part; 
that  is,  to  make  such  abatements  in  it  as  we  see  convenient.  Humanity 
towards  the  criminal  will  commonly  persuade  us  to  exercise  this  part 
of  mercy,  to  be  satisfied  with  the  least  degree  of  punishment  that  may 
seem  sufficient  to  restrain  or  correct  his  bad  disposition. 

•  Qrot  Lib.  n.  Cap.  XX.  §  XXXIV^XXXY,  &c  fGcn.  IV.  14. 
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Some  eircumstances  either  of  the  criminal  himself^  or  of  the  crime 
eommitted  by  him^  may  justify  us  in  not  exercising  this  branch  of 
mercy.    The  principal  circumstance  of  the  criminal,  is  his  having  re- 

C sated  the  offence  frequently,  after  he  has  been  punished  in  these 
wer  degrees:  because  this  is  an  evidence,  that  these  slighter  punish- 
ments are  not  sufficient  to  answer  the  purposes  which  are  designed  to 
be  brought  about  by  them.  His  having  repeated  the  offence  with- 
out e?er  having  been  made  to  suffer  for  it  at  all,  ought,  however,  not  to 
ebeek  our  humanity  towards  him;  since  it  does  not  then  appear  that 
slighter  punishments  would  not  have  amended  him  if  they  had  been  tried. 
The  principal  circumstances  of  the  erime  which  will  justify  us  in 
iM)t  being  satisfied  with  punishing  in  the  lowest  de^ee,  are  its  being 
eommon,  or  its  being  obvious.  When  few  people  are  likely  to  follow 
the  criminaPs  example,  or  to  do  as  he  has  done;  we  have  nothing  more 
to  consider  than  his  particular  case:  he  stands,  as  it  were,  alone;  and 
if  we  have  reason  to  hope  that  the  slighter  sort  of  penalties  may  cor- 
reet  what  is  amiss  in  his  disposition,  we  need  proceed  no  farther  than 
to  infliet  such  slight  penalties.  But  when  many  run  into  the  same 
crime,  and  custom  may  seem  likely  to  establish  the  practice  of  it,  if 
eare  is  not  taken  to  prevent  it;  there  is  the  greater  necessity  for  being 
as  severe  as  justice  will  allow  us  to  be,  in  order  to  deter  others,  who 
might  be  encouraged  to  offend,  if  they  saw  that  a  man  could  offend 
either  with  impunity,  or  at  the  expense  of  only  a  small  punishment. 
The  fuility  of  a  crime,  or  its  being  obvious  to  be  committed,  does  not 
incpeaae  the  guilt  of  it:  there  is  no  more  guilt  in  offending  where  it 
ii  easy,  than  where  it  is  difficult;  nay,  in  fact,  the  facility  of  a  crime, 
eonaidered  in  itself,  may  rather  seem  to  lessen  than  to  increase  the 
guilt:  because  he  who  can  take  the  pains  to  offend,  where  great  diffi- 
culties are  in  his  way,  shows  a  stronger  disposition  to  offend  than  he 
who  meets  with  few  or  no  difficulties  to  oppose  him.  But  the  guilt  of 
a  crime  being  duly  adjusted,  the  facility  of  it  is  a  reason  why  we 
akoold  carry  our  punishment  of  it  as  high  as  justice  will  allow  of.  For 
where  a  crime  is  easy  and  open,  it  is  more  Likely  to  be  committed 
than  where  it  is  difficult.  And  if  we  punish,  in  order  to  secure  our- 
Mlyes,  primarily  indeed,  against  the  person  offending,  but  secondarily 
against  all  others;  there  is  more  reason  for  punishing  with  all  just  se- 
^ty,  where  we  are  guarded  by  nothing  but  the  fear  of  punishment, 
dian  where  we  are  guarded  by  the  very  difficulties  which  amy  person 
would  meet  with  who  should  attempt  to  injure  us. 

We  may  observe  that  in  civil  society  law-makers  have  this  rule  in 
^ew,  when  thev  appoint  and  establish  the  penalty  for  breaking  a  law. 
As  the  mercy  of  an  individual,  in  the  liberty  of  nature,  shows  itself  in 
^c  gentleness  of  the  penalty  which  he  inflicts;  so  the  mercy  of  the 
hw  shows  itself  in  the  gentleness  of  the  penalty  which  it  appoints. 
And  it  is  usual  for  civil  laws  to  forbid  those  crimes  which  are  the  most 
^  to  be  committed,  under  hi^er  penalties  than  those  of  the  like 
fuilt,.  which  are  not  to  be  committed  without  greater  difficulty.  The 
Qiercy  of  some  laws  has  restrained  the  natural  license  of  punishing 
|ueft  with  death,  and  has  established  the  penalty  of  restitution  with 
^ficrease,  where  the  theft  is  committed  in  the  day  time;  or  with  slavei-y, 
when  the  thief  has  not  wherewithal  to  make  such  an  ample  restitution 
tt  is  required  of  him.  But  in  the  night  time,  those  laws  leave  the 
29 
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thief,  to  the  discretion  of  the  person  whom  he  robs:  that  so,  where  it 
is  more  easy  to  offend  in  this  way,  the  person  offending  may  run  the 
hazard  of  suffering  a  higher  penalty.  Stealing  cattle  from  the  pasture, 
and  stealing  them  firom  the  stall,  are  crimes  of  much  the  same  guilt 
But  the  former  is  a  crime  more  easily  committed  than  the  latter:  and 
upon  this  principle  the  Mosaic  law  punishes  the  former  with  more  ri* 
gour,  and  the  latter  with  more  clemency.  Five  oxen  are  to  be  restored  , 
for  an  ox,  and  four  sheep  for  a  sheep,  in  one  case;  but  a  double  restitu> 
tion  is  made  the  penalty  in  the  other  case.  The  law  says,  *'*If  a  man 
shall  steal  an  ox  or  a  sheep,  and  kill  it  or  sell  it,  he  shall  restore  five 
oxen  for  an  ox,  and  four  sheep  for  a  sheep.  If  a  thief  be  found  break- 
ing up,  and  be  smitten  that  he  die,  there  shall  be  no  blood  shed  for 
him.  If  the  sun  be  risen  upon  him,  there  shall  be  blood  shed  for  him; 
for  he  should  have  made  full  restitution:  if  he  have  nothing,  then  he 
shall  be  sold  for  his  theft.  If  the  theft  be  certainly  found  in  his  hand 
alive,  whether  it  be  ox,  or  ass,  or  sheep,  he  shall  restore  double." 
The  supposition  of  his  being  found  breaking  up,  when,  if  the  theft  is 
in  the  day  time,  only  a  double  restitution  is  required,  shows  that  the 
cattle  so  stolen  were  supposed  to  be  in  some  place  of  security. 

What  has  been  here  said  concerning  mercy  or  clemency  is  applica- 
ble only  where  men  live  in  the  liberty  and  equality  of  nature,  or  where 
the  right  of  punishing  is  every  man's  own,  so  that  he  may  abate  the 
rigour  of  his  demands,  or  entirely  give  them  up  at  his  own  discretion. 
But  in  civil  society,  where  the  magistrate  punishes,  he  exercises  the 
right  of  the,  public.  His  mercy,  therefore,  is  to  be  guided  by  what  he 
reasonably  presumes  to  be  the  will  of  the  public,  and  not  by  what  he 
might  be  willing  to  do  if  he  was  exercising  only  his  own  private  right 
of  punishing. 

How  the  Koods  of  XIV.  As  We  have  here  had  occasion  to  mention  a 
a  crimimd  are  ftf-  punishment  by  double  or  four-^fold,  or  five-fold  restitu- 
fected  by  punish-  tion,  it  may  be  proper  for  us  to  stop  a  while  in  order  to 
^^^  consider,  whether  in  the  liberty  of  nature  the  person 

who  punishes,  particularly  if  h^  is  likewise  the  person  who  haa  suf- 
fered by  the  crime^  has  any  right  to  take  possession  of  the  criminal's 
goods,  or  acquires  any  property  in  them,  in  consequence  of  the  right 
to  punish  beyond  what  is  sufficient  to  make  him  satisfaction  for  such 
damages  as  he  has  sustained.  In  civil  society  punishments  by  fines,  or 
by  confiscation,  are  very  usual;  and  in  some  countries,  the  law  may 
direct  that  what  is  thus  taken  from  the  criminal  shall  go  to  the  sufferen 
as  we  find  the  Mosaic  law  provided  in  the  instances  just  now  taken 
notice  oL 

How  the  civil  magistrate  comes  by  the  general  power  of  punish- 
ment, and  how  he  comes  by  this  particular  power  over  the  criminal's 
goods,  will  be  the  proper  subject  of  some  of  our  future  inquiries.  At 
present  we  are  only  to  inquire  how  a  crinainal*s  goods  are  affected  by 
the  right  of  punishing  in  the  liberty  or  equality  of  nature;  where 
there  is  no  magistrate  in  whom  the  exclusive  right  of  punishing  is 
vested,  but  this  right  belongs  promiscuously  to  all. 

It  is  plain,  that  loss  of  goods  may  bring  about  the  ends  of  punish- 
ment several  ways.    Such  a  loss  as  this,  like  any  other  evil  which  the 

*  Exod.  xxn.  i»  3,  &c. 
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eriminal  is  made  to  feel,  may  teach  him  to  behave  better  for  the  future, 
for  fear  of  suflfering  such  another  loss,  if  he  has  still  any  thing  left  to 
lose.  Where  many  of  his  goods  are  taken  fi*om  him,  so  as  to  reduce 
him  to  a  low  condition;  he  will  have  fewer  opportunities  of  offending 
than  he  had  whilst  he  had  enough  to  maintain  him  in  idleness.  And 
these  opportunities  will  be  more  particularly  lessened,  if  his  riches, 
whilst  he  had  them,  were  either  the  principal  motives  to  his  crime,  or 
the  chief  instruments  that  helped  him  or  gave  him  the  power  to  com- 
mit it.  Since  then  the  ends  of  punishing  may  thus  be  answered  by 
deprivation  of  goods;  if  we  have  any  right  to  make  a  criminal  suffer 
at  all  for  these  ends,  we  must  have  tilie  same  right  to  make  him  suffer 
in  his  goods,  as  to  make  him  suffer  directly  or  immediately  in  his  person. 

But  the  great  question  is,  when  the  criminal  is  deprived  of  his  go^ds, 
who  lias  the  property  in  them.'  They  cannot  naturally  pass  to  his  children 
or  relations,  if  inheritance  is  not  a  right  of  the  law  of  nature.  Nay, 
though  inheritance  was  supposed  to  be  natural,  or  though  it  had,  in  a 
state  of  nature,  been  introduced  or  established  by  general  consent;  yet 
even  then  his  children  or  relations  could  not,  in  virtue  of  such  a  right, 
claim  to  inherit  the  goods  which  he  loses.  For  inheritance  is  not  a 
right  to  claim  property  in  such  things  as  belonged  to  the  ancestor, 
whenever  his  property  in  them  ceases;  it  is  only  a  right  to  claim  property 
in  such  things  as  he  leaves  the  heirs  in  possession  of  when  his  own 
property  ceases  by  death.  So  that  before  his  death,  there  can  be  no 
claim  of  inheritance  upon  any  of  his  goods;  and  at  his  death  there  can 
be  no  claim  of  inheritance  u^n  such  of  his  goods  as  he  does  not  leave 
them  in  possession  of.  And  he  certainly  no  more  leaves  them  in  pos- 
session of  those  goods,  which  he  has  been  justly  deprived  of  in  his  life- 
time, than  he  does  of  those  which  he  has  sold,  or  given  away. 

As  the  heirs  of  the  criminal  have  no  claim  to  such  goods,  as  he  loses 
in  tl^e  way  of  punishment;  so  neither  has  the  injured  person  any,  con- 
sidered merely  as  the  injured  person.  He  has,  indeed,  a  right  to  so  much 
of  the  criminal's  goods  as  will  make  him  amends  for  the  damage  which 
he  has  suffet'ed:  but  no  reason  can  be  given  why  he  should  have  a 
right  to  more;  unless  some  positive  law  has  given  him  such  a  right. 
The  ends  which  justify  punishment,  will  by  no  means  extend  his  claim 
any  farther  than  this,  xhe  criminal,  by  suffering  in  his  goods,  may  be 
discouraged  or  prevented  from  offending  again:  but  a  design  to  dis- 
courage or  prevent  him  from  offending  again,  can  be  no  ground  for  that 
person,  whom  he  has  injured  byoffending  once,  to  claim  property  in  the 
goods  which  he  is  deprived  of.  The  ends  of  punishment  may  be  answered 
by  taking  the  criminal's  goods  from  him:  but  these  ends  do  not  require 
that  the  property,  which  he  loses,  should  be  vested  in  the  person 
whom  he  has  injured. 

The  persou  who  punishes,  whether  it  is  the  same  that  has  been 
injured,  or  any  one  else,  seems  most  likely  to  have,  or  rather  to  acquire 
a  rieht  in  such  goods:  not  because  he  is  at  the  trouble  of  punishing; 
but  because,  when  he  deprives  the  criminal  of  his  property  in  them, 
he  has  the  fairest  opportunity  of  being  the  first  occupant.  The  person 
who  undertakes  to  punish  a  criminal,  has  another  opportunity,  besides 
this,  of  acquiring  a  right  in  the  criminal's  goods.  Most  of  the  evils 
which  the  criminal  can  suffer  in  his  person,  may  be  estimated  in  money 
or  in.  goods;  and  he  probably  would  willingly  submit  to  lose  as  much 
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money,  or  as  many  of  his  goods,  as  would  make  the  evil,  which  he 
should  feel  by  such  loss,  equal,  or  nearly  equal,  to  the  evil  of  some 
other  punishment.  Suppose,  for  instance,  the  punisher  might  impri- 
son him,  and  he  would  readily  give  a  sum  of  money  rather  than  lose 
his  liberty:  in  this  case,  by  hid  own  voluntary  act,  he  might  give  the 
punisher  a  certain  sum  of  money,  in  order  to  redeem  himself  from  im- 
prisonment; that  is,  he  might  choose  to  bear  one  sort  of  punishment, 
rather  than  another:  and,  in  consideration  of  the  punishers  being  wil- 
ling to  change  the  sort  of  punishment,  he  might  make  over  his  right  to 
that  sum  of  money,  or  to  any  other  of  his  goods  of  the  same  value* 

After  a  number  of  men  have  originally  acquired  a  general  property, 
as  a  collective  body,  in  all  such  things  as  are  distributed  afterwards  by 
that  body  amongst  the  particular  members  of  it,  and  so  become  the  pri- 
vate property  of  each  individual,  to  whom  they  are  thus  distributed 
.  and  assigned;  we  may,  notwithstanding  this,  suppose  each  individual, 
in  respect  of  punishment,  to  be  still  in  a  state  of  nature;  that  is,  we 
may  Suppose  the  right  of  punishing  to  belong,  promiscuously,  lo  each 
of  them.  Whoever,  in  these  circumstances,  punished  a  criminal 
with  loss  of  goods,  could  have  no  right  to  these  goods,  unless  by  way 
of  commutation.  If  nothing  has  passed  between  the  punisher  and  the 
criminal,  except  that  the  former  has  merely  deprived  the  latter  ot  his 
goods;  such  goods  have  then  no  particular  owner:  and  if  the  punisher 
could  claim  them  at  all,  he  must  claim  them  as  the  iBrst  occupant.  Bat 
where  a  right  of  general  property  in  the  public  or  collective  body  ob- 
tains; such  goods  as  have  no  particular  owner,  do  not  cease  to  have 
any  owner  at  all;  they  revert  to  the  public  or  collective  body,  and  are 
not  so  in  common,  as  that  any  one  who  pleases,  may  lawfully  seijEC 
them  for  his  own,  and  acquire  property  in  them  by  such  occupancy. 
Suppose  such  a  collective  body  of  men  to  have  approached  a  little 
nearer  to  the  forms  and  institutions  of  civil  society,  aild  to  have  made 
over  their  general  property  to  some  one  or  more  particular  persons: 
then,  as  all  goods  which  have  no  other  owner,  so  those  amongst  the 
rest,  which  a  criminal  is  deprived  of  in  the  way  of  punishment,  will 
become  the  property  of  such  person  or  persons;  that  is,  in  the  more 
common  way  of  speaking,  the  goods  of  a  criminal  will,  as  a  punish- 
ment for  what  he  has  done,  be  forfeited  to  him  or  them;  when  depri- 
vation of  goods  is  the  proper  punishment  of  his  crime,  and  any  one 
thinks  fit  to  inflict  that  punishment. 

Accessories  to  a  XV.  We  have  seen  that  justice  will  allow  us  to 
crime  puniahsble.  punish  the  person  who  commits  a  crime:  but  it  may 
still  be  asked,  whether  we  can,  consistently  with  the  same  justice, 
punish  any  others  besides  him.  *  This  question  relates  to  two  sorts  of 
persons;  to  such  as  are  parties  in  a  crime,  though  they  are  not  the  im* 
mediate  doers  of  it;  and  to  such  as  have  neither  done  the  criminal  act, 
nor  are  any  ways  concerned  in  it. 

As  to  the  first  sort  of  persons,  those  who  are  parties  in  the  crime, 
they  are  plainly  liable  to  punishment;  not  for  the  guilt  of  another  man, 
but  for  their  own  guilt;  not  because  a  criminal  act  has  been  done  by 
some  one  else,  but  because  they  had  a  share,  or  were  accessories  in 
what  that  other  person  has  done.  The  several  ways,  by  which  we  may 

•  Grat  lib.  n.  Cap.  XXL  ^I. 


C.  XVIII.  NATURAL  LAW.  229 

ao  frr  make  ourselves-  parties  in  doing  an  injury,  as  to  become  parties, 
likewise,  in  the  obligation  to  make  satisfaction  for  the  damages  arising 
from  that  injury,  have  been  already  explained.  By  the  same  ways  a 
man  may  make  himself  so  far  a  party  in  a  crime  which  another  com- 
mits, as  to  be  justly  liable  to  be  punished  for  it.  Tbey,  who  command 
a  crime,  who  consent  to  it,  when,  without  their  consent,  it  could  not 
have  been  committed,  who  assist  the  immediate  actor  in  committing  it, 
or  wiio  protect  him  after  it  is  committed;  they  who  are,  in  strict  jus- 
tice,  obliged  to  forbid  the  crime,  and  do  not  forbid  it,  who  are  in  like 
manner  obliged  to  assist  the  sufferer,  and  wilfully  neglect  to  assist 
him;  they,  who  advise,  or  encourage,  or  countenance  what  is  done; 
and  they  who  ought  to  dissuade  the  crime,  but  do  not  dissuade  it,  or  who 
ought  to  make  it  known,  but  conceal  it;  any  of  these  are  parties  in  it, 
or  accessories  to  it:  and  if  they  have  such  a  share  in  it,  as  evidences 
any  evil  disposition,  they  become  liable  to  punishment. 

It  is,  however,  to  be  observed,  that  a  man  may  be  so  far  accessory  to 
a  crime,  as  to  be  obliged  ^o  make  good  the  damage  arising  from  it,  with- 
out being  liable  to  share  in  the  punishment  due  to  the  guilt  of  it 
Eyery  neglect  of  justice,  though  in  the  slightest  instances,  obliges  him 
to  make  reparation:  because  justice,  even  in  the  slightest  instances,  is 
what  all  mankind  may  claim  of  him.  But  punishment  is  inflicted  to 
correct  a  bad  disposition,  or  to  prevent  it  from  breaking  out  into  future 
acts  of  injustice:  and  it  is  very  possible,  that  through  inradvertence,  or 
by  accident,  a  man  may  be  the  occasion  of  harm  to  others  in  the  lower 
instances,  without  having  such  a  bad  disppsition  as  to  stand  in  need 
either  of  correction  or  restraint. 

In  punishing  a  criminal  and  his  accessories;  when  they,  by  whose 
authority,  or  at  whose  instigation  he  committed  the  crime,  can  be  found 
out,  and  are  in  our  power;  it  is  generally  thought  reasonable,  that  we 
should  be  more  ready  to  mitigate  or  to  remit  his  punishment  than 
theirs.  The  crime  is  supposed  to  begin  from  them;  and  we  are  wil- 
ling to  hope,  that  unless  they  had  commanded  or  instigated  him  to  do 
what  he  has  done,  the  &ct  might  never  have  been  committed.  But 
certainly  this  rule  will,  in  many  cases,  be  a  very  improper  one.  He, 
who  is  under  the  strongest  temptation  to  commit  a  crime,  has  the  least 
guilt;  and  whether  we  consider  him  as  an  object  of  our  mercy  or  not, 
yet  in  point  of  justice  he  deserves  the  least  punishment.  Now,  it 
frequently  happens,  that  his  provocation,  from  whom  the  crime  begins, 
is  much  greater  than  his,  who  carries  it  into  execution.  I  may  have 
provoked  a  man  by  sozne  extreme  ill  usage,  which  puts  him  upon 
airing  an  assasun  to  murder  me:  the  guilt  o?  the  assassin,  who  is  pre- 
vailed upon  by  d  small  reward  to  commit  the  fact,  is  plainly  the  greater 
of  the  two:  for  he,  who  can  be  brought  so  easily  to  commit  a  crime, 
must  have  a  worse  and  a  more  dangerous  disposition  of  mind,  than  he, 
who  does  not  appear  likely  to  have  thought  of  committing  it,  if  he  had 
not  been  under  tbe  influence  of  a  great  provocation. 

XVI.  •  The  principles  already  established,  concern-  j^^^^  ^y^  Ij^^^ 
ing  the  ends  and  the  ri(^t  of  punishing,  will  sufficiently  no  thtre  in  a 
prove  that  they,  who  are  no  ways  concerned  in  a  crime,  crime*  not  pour 
canol,  with  any  appearance  of  justice,  be  punished  for  >^^^^^' 

•  Grodiu,  Lib.  n.  Cap.  XXI.  §  IX,  X»  XI,  xn. 
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it.  If  punishment  is  justifiable  upon  no  other  principle,  but  a  design 
of  correcting  or  restraining  a  disposition  to  hurt  mankind;  then  where 
there  is  no  crime  to  evidence  such  a  disposition,  that  is,  where  there  is 
no  guilt,  there  can  be  no  justice  in  inflicting  punishment. 

We  do  not,  indeed,  maintain,  that  no  punishment  can  be  justlj  in- 
flicted upon  a  criminal,  which  shall,  in  any  manner,  or  by  any  accident 
whatsoever,  affect  an  innocent  person.  Mankind  are  so  connected  with 
one  another,  that,  if  this  was  a  true  principle,  it  would  be  almost  im- 
possible to  punish  a  criminal  at  all:  for  there  is  scarce  any  punishment 
which  can  be  inflicted,  but  what,  by  some  accident  or  other,  will,  in  its 
consequences,  afiect  other  persons  besides  him,  upon  whom  it  is  inflicted. 
No  one  is  so  much  a  solitary  individual,  as  to  be,  in  all  respects,  quite 
detached  from  the  rest  of  his  species:  either  our  interests  are  mixed 
with  the  interests  of  others,  or,  at  least,  there  are  some,  with  whom  we 
are  connected  by  ties  of  adSection.  The  death  of  a  parent  will  com- 
monly hurt  his  children;  both  upon  account  of  the  interest  which 
they  had  in  his  life,  and  upon  account  of  the  affection  which  they  had 
for  his  person.  He  cannot  be  maimed  or  imprisoned  without  their  feel- 
ing it:  they  lose  at  least  that  pleasure^  which  they  enjoyed  from  his 
company  or  his  welfare,  and  are,  perhaps,  deprived  of  that  mainte- 
nance, which  they  received  from  his  labour.  Even  any  corporal  pain, 
though  he  is  the  immediate  suflerer,  affects  them:  it  is  a  pain  to  them 
that  he  should  be  hurt:  and  what  is  a  disgrace  to  him,  is,  however  we 
may  reason  about  it,  a  disgrace  to  his  family,  in  the  opinion  of  the 
world.  Where  a  man  is  not  attached  to  others  by  natural  affection,  he 
has  many  other  connections  which  will  extend  the  consequences  of  his 
punishment  to  them.  If  he  is  in  debt,  and  has  no  way  of  satisfying  his 
creditors,  but  either  by  his  labour,  or  by  his  going  on  in  some  gainful 
employment,  which  he  had  entered  into,  and  which  they,  perhaps,  had 
hazarded  their  money  upon;  his  death,  or  his  imprisonment,  or  his 
banishment,  will  be  a  loss  to  them.  If  he  is  a  slave,  his  master  wUl  be 
a  sufferer;  if  he  is  a  master,  his  dependents  will  be  sufferers;  when 
any  of  the  higher  punishments  are  inflicted  upon  him.  But  the  losses 
or  evils  which  any  of  these  innocent  persons  undergo,  in  consequence 
of  a  criminal's  punishment,  is  not  a  punishment  to  them.  They  suffer, 
indeed;  but  they  must  look  upon  what  they  suffer  as  a  natural  misfor- 
tune, which  was  brought  upon  them,  not  directly  by  the  design  of 
those  who  inflict  the  punishment,  but  in  consequence  only  of  their  ac* 
cidental  connections  with  the  criminal,  upon  whom  it  is  inflicted.  All 
punishment  may,  indeed,  be  considered  as  some  loss  to  tkem,  who  suf- 
fer it:  but  then  all  loss  is  not,  on  the  contrary,  to  be  considered  as  a 
punishment.  Whatever  loss  we  designedly  and  directly  bring  upon  a 
man,  if  we  do  it  upon  account  of  some  crime  that  he  has  committed,  it 
is  a  punishment;  if  we  do  it  without  any  previous  crime,  it  is  an  injury. 
Nay,  even  such  loss  as  we  bring  upon  a  man  in  consequence  of  what 
we  do,  is  an  injury;  if  the  act  from  whence  this  loss  arises  is  an  unlaw- 
ful one.  But  the  loss  which  an  innocent  person  suffers  by  the  punish* 
ment  of  a  criminal,  upon  account  of  the  accidental  connection  that  there 
is  between  such  person  and  the  criminal,  is  not  of  either  of  these  sorts. 
It  is  not  directly  or  designedly  brought  upon  him:  nor  is  it  the  con- 
sequence of  any  act,  which  is  in  itself  unlawful.     He  suffers  it  in 
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consequence  only  of  our  doing  what,  in  respect  of  the  criminal,  we 
had  a  right  to  do. 

What  has  been  already  said  may  help  to  clear  up  the  question, 
whether  a  criminal  may  justly  be  deprived  of  his  goods,  since  they 
are  by  this  means  prevented  from  descending  to  his  children,  notwith- 
standing these  children  have  no  share  at  all  in  the  guilt  of  his  crimes. 
This  punishment  is,  in  this  respect,  no  more  exceptionable  than  any 
other  punishment  would  be:  since,  as  we  have  seen,  in  almost  every 
other  sort  of  punishment,  his  children,  and  all  others  who  are  connected 
with  him,  must,  in  some  degree  or  other,  suffer  with  him.  And  upon 
the  same  principles,  that  we  justify  any  other  sort  of  punishment,  we 
may  justify  this,  in  which  the  loss  suffered  by  the  children  is  not  di- 
rectly or  designedly  brought  upon  them,  but  only  in  consequence  of 
our  doing  an  act  in  itself  lawful. 

I  am  aware,  however,  that  this  explanation  of  the  matter  is  open  to 
an  objection.  It  may  be  asked,  whether  in  calling  the  act, a  lawful  one, 
which-  is  attended  with  this  consequence,  we  do  not  take  the  point  in 

Suestion  for  granted?  The  loss  which  the  children  sustain,  though  we 
0  not  think  fit  to  call  it  a  punishment,  may  yet  be  an  injury:  as  all 
losses  are,  which  any  innocent  person  suffers  in  consequence  of  our 
doing  what  we  ought,  in  justice^  not  to  do.  And  to  say  that  our  act  of 
punishing  a  criminal  by  deprivation  of  goods,  is  in  itself  a  lawful  one, 
is  taking  it  for  granted  that  the  act  is  lawful,  notwithstanding  the  cer- 
tain consequence  of  it  is,  that  an  innocent  person  will  be  hurt  by  it. 
However,  this  objection  is  not  a  very  formidable  one:  for  when  we  say 
that  the  act  is  in  itself  a  lawful  one,  we  consider  it  as  detached  from 
this  consequence.  In  the  first  place,  we  may  affirm,  what  has  been 
proved  already,  that  it  is  lawful  to  punish  a  criminal.  And  in  the 
next  place  we  may  affirm,  that  if  a  criminal  was  a  solitary  individual, 
who  had  no  children  and  no  relations  at  all,  to  whom  his  goods  would 
descend  at  his  death;  it  would  be  lawful  to  punish  him  by  deprivation 
of  goods.  And  if  the  act  is  lawful  thus  far;  the  consequences,  which 
are  not  directiy  designed  by  hi'm  who  does  it,  but  follow  by  the  acci- 
dental connection  between  the  criminal  and  his  relations^  are  not 
chargeable  upon  him  as  an  injury  to  those  relations. 

Children  have  a  right  to  maintenance  from  their  parents;  they  have 
a  right  likewise  to  the  pleasure  which  they  receive  from  the  company, 
the  safety,  and  the  welfare  of  their  parents.  Now,  there  is  scarce  any 
sort  of  punishment,  but  what  will,  in  some  degree  or  other,  affect  the 
children,  when  it  is  inflicted  upon  the  parent.  And  yet  we  never 
hear  the  same  complaints  about  the  injury  which  is  done  to  the  children, 
by  punishing  the  parent  in  any  other  way,  that  are  usually  made  about 
the  punishing  of  him  by  deprivation  of  goods.  Every  one  seems  to  be 
aware,  in  other  instances,  that  the  loss  sustained  by  the  child  is  acci- 
dental, and  that  the  view  of  what  it  must  suffer,  by  the  punishment  of  its 
parent,  is  not  sufficient  to  make  such  punishment  unjust.  Though,  in 
bet,  the  loss  which  is  suffered  by  the  child  in  other  instances,  affects 
what  may,  with  more  propriety,  be  looked  upon  as  its  right,  than  the 
kis  which  it  suffers  in  the  instance  of  taking  away  the  parent's  goods. 
For  the  child  has  no  more  than  an  expectation  of  succeeding  to  his 
goods;  and  this  expectation  depends  upon  the  condition  of  his  keeping 
those  goods  till  he  dies.    So  that  by  depriving  the  parent  of  his  goods. 
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instead  of  taking  away  any  right  from  tbe  children,  we  only  intercept 
the  condition,  without  which  they  can  have  no  right  at  aU  to  them. 
*  Pa£fendorf,  after  he  had  come  to  thiis  conclusion,  goes  on  to  obserYe, 
that  it  was,  however,  as  Buchanan  calls  it,  a  truly  unjust  and  harharous 
law,  which  was  made  by  Mogaldus,  king  of  Scotland,  that  all  the 
goods  of  condemned  criminals,  were  to  he  forfeited  to  the  crown,  ex- 
eluding  their  wives  and  children  from  any  part  of  them.  If  be  does 
not  use  the  word  unjust  in  its  strict  and  proper  sense,  it  will  be  easy 
to  reconcile  what  he  here  says,  with  his  former  conclusion*  For 
though  the  rigour  of  justice  virill  allow  of  this;  yet  it  mi^t  still  be  his 
opinion,  that  tenderness  and  humanity  would  persuade  us  to  let  the 
wife  and  children  of  the  criminal  enjoy,  if  not  the  whole,  yet  however 
some  part  of  his  goods. 

But,  perhaps,  he  had  in  his  mind  another  ob|ectio«i  to  such  a  law  as 
this;  an  objection,  which  does  not  seem  to  have  been  mvoh  attended  to. 
Though  deprivation  of  goods  may  be  justified,  even  against  any  sup- 
posed injury  to  the  children  of  the  criminal,  when  this  is  the  only  pun- 
ishment which  he  is  made  to  suffer;  yet  it  is  still  a  question,  whedier  he 
may  be  punished  by  death  and  by  deprivation  of  goods  too?  All  the  rea- 
sons, upon  which  the  justice  of  punishment  is  supported,  are  satisfied  by 
the  death  of  the  criminal.  He  is  effectually  prevented  from  offending 
again,  when  his  life  is  taken  from  him.  And  as  we  showed  beibre, 
upon  this  principle,  that  all  unnecessary  torture,  that  is,  all  pain  which 
might  have  been  avoided  in  putting  the  criminal  to  death,  is  an  injury 
to  him;  so  here  it  may  be  asked,  whether  the  accumulated  punishment 
of  death  and  deprivation  of  goods  is  not  upon  the  same  account  to  be 
looked  upon  as  an  injury? 

If  this  was  the  whole  of  the  objection,  we  might  easily  reply,  that 
deprivation  of  goods  added  to  death  is  not  like  unnecessary  torture 
added  to  it.  The  criminal  feels  the  unnecessary  torture;  and  because 
he  is  then  capable  of  feeling  it,  he  is  likewise  capable  of  being  injured 
by  it.  But  deprivation  of  goods  is  more  like  exposing  or  manning  his 
body,  after  it  is  become  insensible:  if  it  is  at  all  to  be  called  taking  his 
goods  from  him,  it  is  taking  them  from  him,  after  he  has  no  longer  any 
occasion  for  them,  and  can  no  longer  feel  the  loss  of  them. 

But  here  the  case  of  the  children  returns,  and  gives  new  fi>ree  to  the 
objection.  If  they  have  a  claim  to  inherit  what  their  father  dies  pos- 
sessed of;  then  to  seize  upon  the  goods  of  the  father  at  his  death,4faougb 
it  is  no  injury  to  him,  will  be  an  injury  to  theta:  because,  in  this  ease, 
seizing  his  goods  is  not  merely  intercepting  the  condition,  upon  which 
the  children  had  a  claim  to  them;  it  is  taking  the  goods  away  in  oppo* 
sition  to  their  claim. 

Shall  we  say,  that  it  is  of  great  use  for  men  to  have  a  punishment  of 
this  sort  before  their  eyes:  since,  though  they  mi^t  be  hardy  eoou^ 
to  offend,  where  they  themselves  are  to  suffer  alone;  yet  their  affection 
for  their  children  will  probably  prevent  them  from  offending,  where 
they  foresee,  that  if  they  do  offend,  these  children  must  suffer  with 
them?  But  when  we  are  inquiring  about  the  justice  of  inflicting  a 
punishment,  after  a  crime  is  over;  it  is  nothing  to  the  purpose  to  give 
an  answer  drawn  from  the  expediency  of  threatening  a  punishment 
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before  the  crime  is  committed.  It  might  be  of  great  use  to  threaten, 
that  if  a  man  committed  such  or  such  a  crime,  his  children  should  be 
tortared,  or  be  put  to  death  before  his  eyes;  and,  doubtless,  to  inflict  a 
punishment  of  this  sort,  in  some  instances,  might  be  of  great  use  in 
preventing  others  from  offending.  But  the  expediency  of  such  a  pro- 
eeeding  would  never  show  the  justice  of  it.  However  just  it  might 
be,  in  respect  of  the  parent,  who,  upon  account  of  his  crime,  is  made 
to  suffer  the  anguish  of  so  horrid  a  spectacle;  yet,  certainly,  it  never 
eould  be  thought  just,  in  respect  of  the  children,  who  are  thus  made 
to  suffer  torture  or  death,  notwithstanding  they  are  clear  ii'om  the  guilt 
of  their  parent's  crime. 

Shall  we  say,  that  inheritance  is  an  instituted  right;  and  that  conse- 
quently, in  a  state  of  natural  liberty,  no  injury  is  done  to  the  children 
in  cutting  them  off  from  inheritance;  because  they  had  no  right  to 
claim  it;  and  that  in  a  state  of  civil  society,  those  who  institute  the 
right  of  inheritance,  may  model  it  as  they  please,  and  may  convey  the 
goods  of  the  father  to  his  children,  upon  such  conditions,  as  seem  to 
them  to  be  most  convenient.  They  may,  therefore,  in  view  to  the  ex- 
pedieocy  of  such  establishment,  appoint,  that,  where  the  father  has 
been  guilty  of  such  or  such  crimes,  all  inheritance,  as  derived  from  or 
Arongh  him,  shall  be  cut  off;  and  then,  in  consequence  of  this  esta- 
blisbment,  what,  in  the  first  instance,  was  expedient  only,  becomes  just: 
the  child  is  not  injured  by  this  bar  of  his  claim  to  inherit;  because,  if 
the  same  laws,  from  which  this  bar  arises,  had  not  given  him  a  claim  to 
bherit,  he  would  have  had  no  such  claim  at  all.  This  answer  may  be 
a  satisfactory  one,  where  the  children  have  no  right  to  the  goods  of 
their  parents,  but  by  intestate  succession.  But  it  is  plainly  an  instiffi- 
dent  answer,  if  the  parent,  or  other  ancestor,  has  been  careful  enough 
to  make  a  will.  For  however  inheritance  in  intestate  succession  may 
be  the  creature  of  civil  institution,  inheritance  by. will  is  coeval  with 
property. 

Shall  we  say,  therefore,  that  property  itself,  and  all  the  incidents  of 
it,  the  power  of  making  a  will,  amongst  the  rest,  is  the  effect  of  civil 
iostHution?  This  would  be  saying  what  cannot  well  be  proved  to  be 
universally  true. 

Bat  where  property  is  considered  as  acquired  in  the  gross,  and  as 
^rived  from  the  public  to  the  individuals,  in  whom  separate  or  pri- 
^  property  is  vested;  the  public  might,  certainly,  make  the  grant  of 
it  to  such  individuals,  upon  such  terms,  and  under  such  conditions,  aa 
teemed  to  be  most  expedient,  or  most  conducive  to  the  common  good. 

Bttt  even  then,  it  is  to  be  remembered,  that  a  general  grant  of  pro- 
perty to  the  individuals,  can  never  be  understood  to  be  any  bar  to  their 
disposing  of  their  goods  by  will;  unless  this  limitation  is  particularly 
>ieotioned.  For^  as  the  right  to  dispose  of  our  goods  by  will  is  natu- 
nlly  incidental  to  property;  whoever  grants  the  one,  does,  at  the  same 
^,  grant  the  other,  if  no  express  condition  is  annexed,  which  may 
prevent  it. 

Upon  the  whole,  then,  we  may  come  to  these  conclusions.  Where 
ft  criminal  is  punished  with  deatfi,  supposing  inheritance  in  intestate 
tiieeession  to  be  the  creature  of  civil  institution,  the  children,  or  other 
'^^Ifttions  of  such  criminal,  have  no  claim  to  his  goods,  in  the  liberty  of 
'^^tore;  and,  consequently,  dejM-ivation  of  goods  can  have  no  injustice 
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in  it.  It  cannot  be  unjust,  in  respect  of  the  criminal;  because,  after 
he  is  dead,  he  does  not  feel  the  loss  of  them.  And  it  cannot  be  unjast 
in  respect  of  the  children;  because,  in  rjespect  of  them,  it  is  not  pro- 
perly deprivation;  it  does  nol  take  from  them  any  thing  which  they  had 
a  right  to;  it  only  prevents  them  from  possessing  what  did  not  belong 
to  them,  any  more  than  to  any  other  person. — ^But  though  inheritance 
in  intestate  succession  is  supposed  to  be  introduced  by  civil  society, 
and  to  be  established  by  positive  laws;  yet,  inheritance  by  will,  is  inci- 
dental to  property  and  coeval  with  it:  and,  consequently,  where  a  cri- 
minal is  punished  with  death,  in  the  liberty  of  nature,  whoever  claims 
his  goods  by  will  would  be  injured,  if  they  were  hindered  from  8u^ 
ceeding  to  them. — And  though  we  consider  civil  society  as  in  its  in- 
fancy, which  is  the  case  where  a  body  of  men  have  the  property  of 
lands  in  gross,  and  individuals  derive  their  private  property  from  the 
grant  of  such  body;  yet  this  principle  would  not  be  sufficient  to  jus- 
tify depriving  the  heir  of  a  claim  under  the  will  of  the  ancestor;  unless 
where  it  was  otherwise  provided  by  some  express  conditions  annexed 
to  the  grant. 

However,  we  are  to  observe  farther,  that  in  civil  society  the  esta- 
blished laws,  to  which,  as  we  shall  see  hereafter,  all  the  subjects  con- 
sent, either  mediately  or  immediately,  operate  in  the  same  manner  with 
such  express  conditions.  Whether  those  conditions  are  made  at  first, 
or  are  introduced  with  consent  of  parties  afterwards;  there  is  no  injury 
on  the  side  of  the  community,  which  makes  use  of  them,  as  a  restraint 
upon  the  behaviour  of  the  subjects.  So  that  in  civil  society,  by  virtue 
of  the  laws,  the  power  of  making  a  will  may,  consistently  with  justice, 
be  taken  away  from  criminals,  who  are  punished  capitally. 

There  is  another  case,  in  which  such  persons  as  are  innocent  of  a 
crime,  seem  to  be  punished  for  it;  and  that  is  where  the  guilt  of  the 
criminal  is  the  remote  cause,  but  some  act  of  their  own  is  the  imme« 
diate  cause  of  the  evil  which  they  suffer.  He  that  engages,  either  for 
the  appearance  of  a  criminal,  when  he  shall-  be  called  upon,  or  for  his 
future  good  behaviour,  becomes  answerable  for  such  appearance  or 
such  behaviour,  and  makes  himself  liable  to  undergo  the  penalty, 
under  which  he  engaged  for  either.  The  guilt  of  the  criminal  arising 
from  some  crime  formerly  committed,  which  made  him  liable  to  be 
called  upon,  in  one  instance,  or  his  guilt  arising  from  some  future  mis- 
behaviour, in  the  other  instance,  is  the  remote  cause,  which  subjects 
the  sponsor  to  undergo  what  he  voluntarily  engaged  to  undergo,  upon 
condition  the  criminal  failed  of  appearing,  or  of  behaving  well.  But 
the  immediate  cause,  which  involves  the  sponsor  in  the  obligation  to 
undergo  such  evil,  is  his  own  voluntary  act  of  engaging  under  this 
condition. 

It  is  evident,  that  what  the  sponsor  suffers,  is  owing  to  his  own  vo* 
luntary  act,  and  not  to  the  guilt  of  the  criminal;  because  the  measure 
of  what  he  is  to  suffer  is  determined  by  his  own  engagement,  and  not 
by  the  other's  guilt.  Whatever  may  be  the  guilt  of  the  criminal;  tWs 
consideration  does  not  affect  the  sponsor:  what  he  is  to  undergo  is 
neither  more  nor  less  than  he  voluntarily  engaged  to  undergo,  vf^ 
this  account  it  is,  that  he,  who  thus  gives  security  for  another,  cannot 
forfeit  his  life  as  a  penalty;  when  the  conditions  that  he  engaged  for 
are  not  made  good.    He  cannot  forfeit  his  life,  because  he  can  forfeit  no 
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more  than  he  had  pawned  or  pledged  as  a  security:  and  he  can  pledge 
nothing,  hut  what  he  has  a  right  to  dispose  of.  Now,  a  man's  life  is 
not  his  own  to  dispose  of:  and,  consequently,  as  he  cannot  pledge  it  in 
security,  he  cannot  forfeit  it;  when  the  conditions  which  he  engaged 
for  fail  of  being  performed.  The  ancients  seem  to  have  been  of 
another  opinion:  the  sponsor  might,  in  their  judgment,  suffer  capitally. 
And  there  is  a  plain  reason  why  they  might  be  of  this  opinion,  not- 
withstanding they  acted  upon  the  principle  here  laid  down,  that  the 
sponsor  suffers  immediately  on  account  of  his  own  engagement,  and 
not  on  account  of  the  criminal's  guilt;  and,  consequently,  that  he  can 
forfeit  no  more  than  he  pledges,  and  can  pledge  no  more  than  he  has  a 
right  to  dispose  of.  For,  in  the  meantime,  they  looked  upon  every 
man  to  be  absolute  master  of  his  own  life,  not  only  to  keep  or  preserve 
it,  but  to  dispose  of  it  too,  as  he  pleased.  They  allowed  the  sponsor, 
therefore,  if  he  thought  fit,  to  put  himself,  in  all  respects,  into  the 
place  of  the  criminal,  so  ai3  to  subject  himself  to  suffer  capitally;  if  it 
appeared,  upon  inquiry,  that  the  criminal  deserved  so  to  suffer. 

XVII.  *We  have  already  had  occasion  to  observe.  Obligation  to  pun- 
Aat  the  children  or  heirs  of  a  criminal  cannot  justly  be  whmcnt  does  not 
punished,  upon  account  of  the  guilt  of  their  parent  or  ^^Sor  'to'  the 
ancestor;  provided  they  have  no  share  in  this  guilt.  It  heir. 
may  not  be  amiss,  before  we  leave  this  subject,  to  take  notice  of  the 
reason,  why  the  obligation  to  undergo  punishment  does  not,  like  some 
other  obligations,  descend  from  the  ancestor  to  the  heir.  Guilt,  or  a 
disposition  to  do  harm,  is  a  personal  quality;  and,  consequently,  the 
obligation  which  arises  from  it,  must  be  merely  personal.  As  the  guilt 
is  in  the  person  and  not  in  the  goods;  the  heir,  to  whom  those  goods 
descend,  receives  them  without  that  obligation  of  punishment  which 
the  ancestor  was  under.  But  though  the  heir  stands  clear  of  the  pun- 
ishment itself;  that  is,  though,  if  the  punishment  was  not  inflicted,  or, 
at  least,  was  not  settled  and  determined,  before  the  death  of  the  ances- 
tor, the  heir  will  naturally  not  be  liable  to  it;  yet,  if  it  was  inflicted, 
or  however  was  fixed,  before  his  death,  the  heir  will,  in  consequence, 
be  affected  by  it,  as  far  as  it  affects  the  goods  of  his  ancestor.  For  the 
heir  can  receive  these  goods  in  no  other  condition  than  the  ancestor 
leaves  them:  so  that  if  any  fine  or  any  forfeiture  has  diminished  them, 
he  can  claim  no  more  than  the  remainder:  or  if  the  fine  or  forfeiture 
has  been  settled  in  the  ancestor's  life-time;  though  the  one  has  not 
been  actually  paid,  nor  the  other  actually  seized  on;  they  are  due  from 
the  goods  of  the  ancestor;  the  obligation  no  longer  rests  upon  his  per- 
son, but  is  extended  to  his  property.  Consequently,  the  heir,  to  whom 
such  property  descends,  receives  it  charged  with  this  obligation,  and  is 
bound  to  give  up  what  he  can  have  no  claim  to,  because  his  ancestor 
had  none. 

In  explaining  this  matter,  I  have  supposed  the  heir  to  be  affected  by 
the  consequence  of  the  ancestor's  punishment,  not  only  when  the  pun- 
ishment of  a  fine  or  a  forfeiture  has  been  actually  inflicted  before  the 
aneestor  happens  to  die,  as  where  the  one  is  actually  paid,  and  the 
other  actually  seized  upon;  but  likewise;  when  such  punishment  has 
been  settled  and  determined,  though  it  has  not  been  actually  inflicted. 
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But,  in  the  liberty  of  nature,  this  latter  suf^xMtiticMi  cannot  well  take 
place:  for  where  there  is  no  common  judge  to  decree  the  fine  w  for- 
feiture, they  cannot  easily  be  settled  and  determined  any  otherwise, 
than  by  an  actual  payment  of  the  former,  or  an  actual  seizure  o(  the 
latter.  It  may,  indeed,  possibly  be  otherwise;  the  punisher  and  the 
criminal  may,  by  mutual  agreement,  have  settled  this  matter:  and  then 
the  supposition  will  take  place,  even  in  the  liberty  of  nature.  Though 
the  criminal  has  not  actually  been  deprived  of  the  possession  of  such 
goods  as  he  had  agreed  to  give  up  in  the  way  of  punishment,  or  rather 
in  the  place  of  other  punishment,  yet  the  obligation  arising  from  his 
crime,  is,  by  such  agreement,  extended  beyond  his  person,  and  affects 
his  goods. 

This  may  frequently  happen  in  a  state  of  civil  society.  After  the 
magistrate  has  decreed  the  fine  or  forfeiture,  whether  the  criminal  di- 
rectly agrees  to  iter  not,  they  become  due,  so  as  to  affect  his  goods,  and 
to  make  the  heir  answerable;  if  it  should  happen,  that  the  sentence  is 
not  put  in  execution  before  the  ancestor's  death. 


CHAPTER  XIX. 

OP  WAR. 


I.  War^  what  it  is. — ^11.  Private  woTj  what. — III.    War  is  wituraMfi 
lawful.— W.   Who  may  lawfully  engage  in  making  war. 


Wtp,  what  it  is.  I.  War*  is  a  contention  by  force.  When  we  call 
a  contention,  we  must  not  be  understood  to  use  this  word  in  so  re* 
strained  a  sense  as  to  mean  by  it  only  the  act  of  contending.  Na- 
tions are  said  to  be  at  war  with  one  another,  not  only  when  their  armies 
are  engaged,  so  as  to  be  in  the  very  act  of  contending;  but,  likewise, 
when  they  have  any  matter  of  controversy  or  dispute  subsisting  be* 
tween  them,  which  they  are  determined  to  decide  by  the  use  of  force, 
and  have  declared,  by  words,  or  shown  by  certain  actions^  that  they 
are  determined  so  to  decide  it.  War,  therefore,  in  the  common  use  of 
the  word,  signifies,  not  only  an  act,  but  a  state  or  condition.  And, 
upon  this  account,  the  word  contention,  in  this  definition  of  war,  is  to 
be  understood  to  signify  the  state  or  condition  of  those,  who,  though 
they  are  not  actually  making  use  of  force,  have  some  matter  of  dispute 
subsisting  between  them,  which  can  be  decided  by  no  other  means, 
and  who  are,  therefore,  determined  to  take  every  fur  opportunity  of 
using  these  means  for  the  decision  of  it. 

Private  war,  what  II.  f  If  this  is  the  notion  of  war,  it  is  plain  that  there 
may  be  war,  in  the  liberty  of  nature,  before  the  institution  ot  suck 
civil  societies  as  we  call  nations.  War  of  this  sort  is  private  war:  be- 
cause, antecedently  to  the  forming  civil  societies  or  bodies  poUtiCy 
which  bodies  are  called  public  persons,  the  parties  concerned  in  war 
must  be  private  persons.    Even  after  such  public  persons  are  Ibnaed, 

* Gft>t Ub.  I.  Cap.  I.  §  IL  t^rotlbid.  §n. 


C.  XIX.  NATURAL  LAW.  837 

Ae  ruchi  of  private  war  is  only  abridged,  and  in  not  whollj  taken  away; 
as  wiU  be  shown  in  its  proper  place. 

Our  principal  inquiries  at  present,  are  coniained  witbin  a  narrow 
eompass:  thejr  are  only  these  two;  £rst,  whether,  in  the  liberty  of 
nature,  individuals  may  lawfully  make  war  upon  one  another;  and  se- 
condly, supposing  such  war  to  be  lawful,  who  are  the  persons  that  may 
lawfully  engage  in  it 

III.  *  What  has  been  proved  already,  concerning  the  w«r  is  natun]!/ 
right  of  defence,  the  right  of  recovering  reparation  for  lawfuL 
damages  done,  and  the  right  of  ipflictin^  punishment,  will  serve  to  show, 
that  an  injury  will  justify  men  in  making  use  of  force,  both  before  and 
alEier  it  is  committed.  An  injury  justifies  the  use  of  force,  before  it  is 
committed,  in  order  to  guard  against  it:  and  it  justifies  a  like  use  of 
force,  after  it  is  committed,  in  order,  either  to  recover  what  is  lost  by 
it,  or  to  hinder  him^  who  has  done  it,  from  doing  the  like  again.  Now, 
the  use  of  force  is  war:  and,  consequently,  the  law  of  nature,  since  it 
allows  the  use  of  force  for  any  of  these  purposes,  allows  of  war. 

lY.  t  Though  the  war,  which  we  are  now  speaking  wHom^lawfuUf 
of,  is  the  war  of  individuals  against  each  other;  yet  the  enga^  m  makmg 
law  of  nature  does  not  hinder  any  number  of  individu*  ^^* 
als  from  taking  part  in  it.  The  person,  whose  interest  is  immediately 
concerned,  either  to  defend  himself  and  his  property,  or  to  recover 
reparation  of  damages,  or  to  inflict  punishment,  is  not  the  only  person 
who  may  lawfully  make  use  of  force  for  his  own  security.  This  has 
been  proved  already  in  the  instance  of  inflicting  punishment.  For, 
as  the  right  of  doing  this,  belongs,  promiscuously,  to  all  who  may  suf- 
fer by  the  criminal,  if  he  is  not  restrained;  any  number  of  persons, 
where  any  one,  or  some  few  of  them,  have  not  force  sufficient  to  inflict 
the  punishment,  may  join  their  force  together  for  this  purpose:  what 
is  lawful  to  each  of  them  separately,  is  equally  lawful  to  all  of  them, 
when  they  are  thus  united.  In  respect,  likewise,  of  defence  or  of 
reparation,  though  it  is  more  particularly  the  interest  of  him,  who  is 
in  danger  of  suroring,  or  who  actually  has  suffered,  to  guard  against 
the  injury,  in  one  case,  or  to  enforce  the  demand  of  reparation  in  the 
other  ease;  yet,  where  he  is  engaged  in  such  a  lawful  act,  as  either 
that  of  defending  himself,  or  that  of  recovering  damages,  no  rule  of 
justice  can  forbid  or  restrain  others  from  giving  him  their  assistance. 
Nay,  where  his  sufferings  are  likely  to  be  very  great,  or  have  been 
very  great  already,  and  his  own  abilities,  either  to  ward  off  the  evil 
which  threatens  him,  or  to  redress  it,  after  it  is  over,  are  but  small; 
benevolence  would  rather  persuade  those,  who  have  an  opportunity  of 
being  serviceable  to  him,  not  to  refuse  or  withhold  what  help  they  are 
able  to  give  him.  From  hence  it  appears,  that  war  is  lawful  to  two 
sorts  of  persons;  either  to  him,  whose  interest  is  immediately  con- 
cerned, or  to  them,  who  voluntarily  give  him  assistance. 

But  there  is  still  a  third  sort,  concerning  whom,  it  may  be  inquired, 
how  far  they  may  lawfully  engage  in  a  war:  and  these  are  such  as 
haive  no  interest  in  the  occasion  of  it,  and,  if  they  were  left  to  choose 
fer  themselves,  would  take  no  part  in  it;  but  being  under  the  authority 
of  hiiD,  whose  interest  is  immediately  concerned,  they  are  commanded 
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by  him  to  give  their  assistance.  The  case  of  such  persons  as  these, 
will  come  more  particularly  under  our  consideration  in  the  second 
part  of  this  work,  when  we  are  to  inquire  into  the  effect  of  civil  juris- 
diction upon  our  natural  rights.  Only  we  may  here  observe,  by  the 
way,  that  as  a  son,  who  continues  in  his  father's  family,  or  a  servant, 
who  has  bound  himself  by  agreement  for  this  purpose,  is  obliged  to 
obey  the  lawful  commands  of  the  father  or  the  master;  the  consequence 
is,  diat  when  such  father  or  master  undertakes  a  lawful  war,  the  son 
or  the  servant  may  lawfully  assist  him,  and  are,  indeed,  obliged  to  as- 
sist him,  if  he  commands  them. 


CHAPTER  XX. 

OP  SLAVERY. 


I.  Peifect  despotism  and  perfect  slavery y  what. — ^11.  D^erence  bdwem 
despotism  and  parental  power. — ^III.  No  man  is  naturdUy  a  dam*-- 
IV.  Causes  of  slavery. — V.  Limitations  of  despotism.— VI.  Sto- 
veryy  how  the  consequence  of  just  war. — VII.  Children  qf  davetj 
why  they  foUow  the  condition  of  their  mother. 

Perfect  despotism  I-  *  Grotius,  in  defining  perfect  slavery,  calls  it  an 
and  perfect  slave-  obligation  to  give  all  our  labour  for  a  supply  of  the  bare 
ly,  what  necessaries  of  life. 

But  the  common  notion  of  perfect  slavery  does  not  seem  to  be  fullj 
expressed  in  this  definition  of  it.  We  usually  understand  the  master 
or  owner  to  have,  not  only  a  right  to  direct  such  actions  of  the  slave 
as  may  properly  be  called  laboui*,  but  a  right,  likewise,  to  direct  all 
his  other  actions.  And  fron^  this  right  to  direct  all  the  actions  of  the 
slave,  there  arises  a  right  by  gift  or  sale,  to  dispose  of  the  slave's  per- 
son; that  is,  to  transfer  the  power  over  him.  For  the  slave  being  sup- 
posed under  the  absolute  authority  and  direction  of  his  master,  must, 
in  consequence,  be  obliged  to  submit  to  the  authority  and  direction  of 
another,  whenever  his  present  master  is  pleased  to  order  that  it  shall 
be  so. 

*  Perfect  despotism  seems,  therefore,  in  the  common  notion  of  it,  to 
be  an  alienable  right  to  direct  all  the  actions  of  another.  And,  conse- 
quently, perfect  slavery  is  all  obligation  to  submit  to  be  thus  directed. 
Difference  be-  "'  '^^^  different  ends  to  which  the  power  of  a  mas* 
tween  despotism  tcr  and  the  powcr  of  a  parent  are  directed,  will  suffi- 
and  parental  pow-  ciently  distinguish  them  from  one  another:  though  both 
**•  of  them  are  absolute;  and  though  one  of  them  extends 

to  all  the  actions  of  the  child,  as  the  other  extends  to  all  the  actions  of 
the  slave.  The  good  of  the  child  is  the  end,  to  which  the  authority 
of  the  parent  over  the  child  is  directed:  and  the  good  of  the  master  is 
the  end,  to  which  the  authority  of  the  master,  over  the  slave,  is  di- 
rected. The  parent  has  no  right  to  command  the  child,  but  in  view  io 
the  benefit  of  the  child  itself:  the  master  has  a  right  to  command  the 
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slave  to  do  such  actions,  as  are  for  the  master's  benefit:  so  that  however 
the  slave  may  find  his  account  in  obeying  his  master's  commands,  this 
is  merely  accidental;  since  the  master's  right  to  give  these  commands, 
has  another  purpose  principally  in  view. 

But  though  the  master's  power  is  not  directed  to  the  same  end,  and, 
consequently^  is  not  tempered  by  the  same  limitations  with  parental 
authority,  yet  it  is  subject  to  several  other  limitations.  We  shall 
best  understand  what  these  limitations  are,  after  we  have  considered 
the  original  of  the  master's  power  and  the  slave's  subjection. 

in.  Though  it  may  be  possible  for  a  man  to  be  a  slave  No  man  is  natu- 
fi'om  his  birth,  yet  no  man  is  naturally  a  slave.  They  ^^V  *  s^*^®- 
who  are  slaves  from  their  birth,  must  have  been  made  such  by  some 
accident,  which  happened  before  they  were  born;  slavery  is  by  no 
means  their  natural  condition.  Nature  has,  indeed,  made  a  difference 
between  the  parts  and  capacities  of  mankind:  some  are  better  able  to 
judge  for  themselves,  and  to  pursue  their  own  good,  than  others:  but, 
though  this  difierence  of  parts  and  capacities  may  have  made  it  more 
convenient  for  some  to  be  directed,  and  for  others  to  direct;  yet  it  can- 
not possibly  be  looked  upon  as  a  sufficient  reason,  why  the  former 
should  be  slaves,  and  the  latter  be  their  absolute  masters.  Those,  who 
stand  in  need  of  the  direction  of  other  men,  and  are  willing  to  have 
recourse  to  such  direction,  stand  in  need  of  it  for  their  own  benefit, 
and  are  led  to  have  recourse  to  it  by  the  hopes  of  advancing  that  bene- 
fit. But  slavery  is  an  obligation  upon  a  man  to  be  directed  in  his  ac- 
tions, in  view  to  their  benefit,  who  direct  him:  it  cannot,  therefore,  b6 
founded  in  that  difierence  of  parts  or  abilities,  which  makes  it  con- 
venient for  him  to  have  recourse  to  their  direction,  in  view  to  his  own 
benefit. 

As  men  are  naturally  endowed  with  different  degrees  of  understand- 
ing and  judgment,  so  are  they,  likewise,  naturally  possessed  of  such 
different  degrees  of  bodily  strength,  as  will  make  it  possible  for  one 
man,  who  is  stronger,  to  subdue  another,  who  is  weaker,  and  force 
him  to  obedience.  But  whatever  superiority  in  bodily  strength  we 
may  be  born  to,  though  it  gives  us  the  physical  power,  4t  does  not  give 
us  the  right  of  compelling  another  to  obey  us.  The  weak  man's  mind 
and  his  body,  and,  consequently,  all  the  faculties  of  his  mind,  such  as 
his  judgment  and  his  will,  and,  likewise,  all  the  powers  of  his  body,* 
are  as  much  his  own,  as  if  nature  had  given  him  greater  strength,  and 
enabled  him  to  make  a  more  effectual  struggle  in  his  own  defence. 
We  cannot,  therefore,  claim  a  right  to  dictate  to  him;  nor  can  we  act 
as  if  we  had  a  right  of  forcing  him,  against  his  inclination,  to  pursue 
our  interest  in  such  manner  as  we  shall  direct,  without  doing  him  an 
injury,  without  doing  violence  to  that  judgment  and  will  of  his  mind, 
and  to  thoseactive  powers  of  his  body,  which  nature  has  made  his  own. 
Children  are  born  in  a  natural  subjection  to  their  parents.  But  this 
subjection  has  been  shown  already  to  be,  in  its  own  nature,  very  dif- 
ferent from  slavery.  And  as  it  is  distinguished  from  slavery  by  its 
nature,  so,  likewise,  it  is  by  its  duration.  The  master's  power  over 
the  slave  is  perpetual:  the  parent's  authority  over  the  child  ceases, 
when  the  child  is  able  to  think  and  to  act  for  itself. 

But  if  neither  superior  understanding,  nor  superior  strength,  nor 
parental  authority,  is  a  natural  foundation  of  despotism;  we  may  safely 
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conclude,  that  no  man  is  naturally  a  slave:  for  there  does  not  appear  any 
other  condition  of  human  nature,  which  can  possibly  he  imamed  to 
give  one  man.  such  an  absolute  right  over  another,  as  is  implied  in  the 
notion  of  despotism. 

We  may  form  a  general  argument  to  show,  that  nature  gives  no  man 
a  just  title  to  despotism,  upon  the  principles  already  made  use  of  to 
show,  that  no  just  title  to  it  can  arise  from  a  superiority  in  bodilj 
strength.  If  nature  has  made  any  thing  a  man's  own,  his  mind  and 
his  body  are  so.  At  least,  it  is  evident,  that  whatever  right  one  man 
has  in  his  mind  and  body,  another  man  must  have  the  same  right  in 
his;  that  is,  as  far  as  we  can  judge  from  any  appearance  in  nature, 
each  man  has  an  equal  right  in  his  own  mind  and  body  respeetivelj. 
But  no  man^s  mind  and  body  can  be  his  own,  unless  the  faculties  of 
both,  that  is,  his  judgment,  his  will,  and  his  powers  of  acting  are  ao. 
Now  he,  who  has  a  right  in  his  faculties  of  judging,  of  choosing  and 
of  acting,  is  no  slave.  And  since  nature,  which  gave  every  man  a 
right  in  his  own  mind  and  body,  gave  him  a  right  likewise  to  these  &• 
culties;  the  consequence  is,  that  nature  has  not  placed  any  man  in  a 
state  of  slavery. 

Causes  of  slavery.  IV.  But  slavery,  though  it  is  not  the  natural  state 
of  any  man,  may  be  introduced  consistently  with  the  law  of  nature. 
First,  a  man  may  come  into  a  state  of  slavery  through  the  act  of  his 
parents.  The  law  of  nature  obliges  the  parents  to  maintain  their 
child.  But  it  is  possible  for  them  to  be  in  so  low  a  condition,  as  to  be 
absolutely  unable  to  discharge  this  duty  in  their  own  persons,  and  to 
be  under  a  necessity  either  of  suffering  the  child  to  perish,  or  of  pro- 
curing some  other  person  to  discharge  it  ibr  them.  In  these  cirewB* 
stances,  if  civil  laws  had  made  no  better  provision,  the  law  of  nature 
seems  to  allow  them  rather  to  put  the  child  into  the  hands  of  any  one, 
who  would,  upon  his  own  terms,  undertake  to  preserve  its  life,  than  to 
suffer  it  to  perish  for  want  of  common  necessaries.  Nature,  indeed, 
gave  the  parents  authority  over  the  child,  in  view  to  the  child's  beno* 
fit:  and  he,  who  undertakes  to  maintain  it  and  bring  it  up,  upon  eon* 
dition  of  its  being  his  slave,  has  his  own  benefit  principally  in  view. 
It  may,  therefore,  well  be  asked,  whether  the  parents  have  authority 
to  dispose  of  the  child  upon  these  terms.  ,To  this,  it  may  be  answered, 
diat  the  parents,  through  want  and  infirmity,  being  under  a  necessity 
of  leaving  their  child  to  starve^  or  of  accepting  these  conditions,  pro* 
vide  for  its  benefit,  as  well  as  they  can,  by  delivering  it  up  to  any  pe^ 
sop  who  will  undertake  to  subsist  it,  even  upon  the  condition  of  its 
being  bound  to  act  for  his  benefit,  as  long  as  it  lives.  There  maj) 
however,  be  a  farther  question,  how  it  is  possible  for  the  temporary  right 
of  the  parent  over  the  child,  to  produce  a  perpetual  right  in  the  master 
over  it  as  a  slave.  AihI,  undoubtedly,  if  there  was  no  other  cause  of 
the  master's  power  besides  the  parent's  act,  the  slavery  of  the  child  would 
cease,  when  it  comes  to  years  of  discretion.  As  the  authority  ^^^  ^ 
parent  ceases  at  that  age,  the  power  of  the  master,  if  it  was  derived 
solely  from  that  authority,  could  subsist  no  longer.  But  the  master 
undertakes,  from  the  first,  to  maintain  the  child,  in  view  to  his  own 
benefit;  and,  consequently,  its  maintenance  is  not  to  be  considered  tf 
a  bounty  bestowed  upon  it  by  the  master.  If  then  he  does  not  give 
the  child  its  maintenance,  the  child  must  be  his  debtor  for  such  maiB- 
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tenaikce:  and,  upon  account  of  this  debt,  he  claims  a  right  to  direct  its 
fiiture  actions  for  his  own  benefit  Nor  will  the  labour  of  the  child, 
after  it  is  grown  up,  discharge  this  debt,  so  as  to  redeem  it  from  sla- 
very: because  its  future  labour  will  be  due  to  its  master  for  its  future  sub- 
sistence: and  the  original  debt  will,  upon  this  account,  still  remain  un- 
satisfied. This  original  debt  may,  indeed,  be  greater  than  what  arises 
from  barely  maintaining  the  child,  whilst  it  was  unable  to  work:  for, 
as  the  parents,  though  they  were  under  a  necessity  of  disposing  of  their 
child  to  some  one,  were  at  liberty  to  dispose  of  it  to  whom  they  pleased; 
the  master  may  have  given  them  money  to  engage  them  to  let  him  have 
the  child,  rather  than  any  other  person.  And  whatever  he  has  thus  paid 
to  ike  parents  is  to  be  placed  to  the  child's  account,  and  becomes  a  part 
of  the  debt  which  it  owes  to  the  master. 

We  may  observe,  by  the  way,  that  when  we  speak  of  parents  selling 
their  child  into  slavery,  nothing  more  can  be  meant  by  it,  than  that 
the  purchaser,  as  we  call  him,  gives  the  parents  some  valuable  consi- 
deration to  engage  them  to  let  him,  rather  than  any  other  person, 
acquire  a  right  to  the  service  of  the  child,  by  maintaining  it  in  its  in- 
fancy, whilst  it  is  unable  to  earn  its  own  living.  For,  certainly,  as  the 
child  is  not  a  slave  to  its  parents,  they  can  have  no  immediate  right  of 
making  it  a  slave  to  any  one  else:  nor  can  they,  properly  speaking,  so 
sell  it,  as  that  the  purchaser  shall  immediately  by  their  act  acquire  a 
right  to  direct  all  the  actions  of  the  child  for  his  own  benefit. 

Seeondly,  slavery  may  arise  from  a  man's  own  consent.  As  the  law 
of  nature  allows  him  to  give  another  a  temporary  right  to  direct  him 
in  some  of  his  actions  by  contract  or  agreement;  so  it  will  be  difficult, 
if  not  impossible,  to  prove^  that  the  same  law  does  not  allow  him  to 
make  this  right  perpetual,  and  to  extend  it  to  all  his  actions.  It  is  not 
very  material  to  inquire  whether  any  person  has  ever  consented  thus 
to  part  with  his  liberty:  we  are  rather  concerned  to  know  what  may  be 
done  g{  right,  than  wiiat  has  been  done  in  fact.  And  as  every  right 
which  a  man  is  possessed  of,  may  be  alienated,  if  no  law  forbids  him  to 
alienate  it;  we  may  venture  to  conclude,  that  his  liberty  is  alienable 
in  whole  as  well  as  in  part,  unless  some  law  of  nature  could  be  pro- 
duced, which,  though  it  allows  him,  in  numberless  instances,  to  let  out 
Us  service  for  hire,  yet  forbids  him  to  make  a  slave  of  himself.  It  may, 
p^haps,  be  urged,  that  despotism  implies  a  right  to  dispose  of  the  life  of 
the  slave  at  pleasure,  and  to  compel  nim  to  do  such  actions  as  the  law  of 
nature  forbids;  and  that  consequently,  as  no  man  has  a  right  to  dispose 
of  his  own  life,  or  tp  tlo  what  is  unlawful,  he  cannot  give  any  one  else 
such  an  authority  over  him,  as  is  implied  in  the  notion  of  despotism. 
Bat  the  ready  way  of  answering  this  objection  is  to  deny  the  first  prin* 
dple  that  it  proceeds  upon.  Despotism  does  not  imply  a  right  either 
to  dispose  of  the  slave's  life  at  pleasure,  or  to  compel  him  to  do  what 
the  law  of  nature  foi4>ids.  And  the  reason  why  it  does  not  imply 
such  a  right,  is  the  same  which  the  objectors  here  give:  no  man  is  at 
liberty  to  dispose  of  his  own  life  at  pleasure,  or  to  act  contrary  to  the 
law  of  nature;  and  consequently  no  man  can  put  bis  life  into  the  arbi- 
trary disposal  of  any  one  else,  or  subject  himself  to  be  compelled  to  do 
what  the  law  of  nature  forbids.  But  though  a  man  cannot  alienate  a 
liberty  which  he  has  not,  it  does  not  follow,  that  he  cannot  alienate  a 
liberty  which  he  has.    And  he  who  has  alienated  all  the  liberty  which 
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he  has  to  some  other  person,  makes  himself  a  slave;  whilst  he,  to 
whom  it  is  so  alienated,  acquires  such  an  absolute  authority,  as  we  call 
despotism. 

Thirdly,  slavery  may  arise  from  damages  done,  where  the  person 
who  did  it,  has  no  other  way  of  making  reparation.  The  obligation  to 
make  reparation  operates  like  a  debt,  and  gives  the  creditor  a  right  to 
direct  all  the  actions  of  him,  who  has  done  the  damage,  to  his  own 
benefit;  if  this  is  the  only  way  in  which  he  can  obtain  satis&ction  for 
the  damage  sustained.  But  suppose  the  debtor's  labour  will  be  of  no 
use  to  the  creditor,  yet  the  obligation  to  make  reparation  will  still  sub- 
sist: and  if  this  obligation  can  be  satisfied  in  any  other  way,  either  in 
whole  or  in  part,  the  creditor  has  a  right  to  demand  such  satis&ction. 
Now,  though  the  debtor's  labour  would  be  of  no  service  to  the  cre- 
ditor himself,  yet  it  may  be  serviceable  to  some  other  person,  who 
would  be  willing  to  pay  for  a  right  to  demand  this  labour.  And  as  the 
creditor's  damages  may,  at  least  in  part,  be  repaired,  though  not  by  using 
the  debtor  as  his  own  slave,  yet  by  selling  him  for  a  slave  to  the  per- 
son who  wants  him;  the  right  to  demand  reparation,  would,  for  this 
reason,  terminate  in  a  right  so  to  sell  the  debtor;  where  this  is  the  only 
way  in  which  the  creditor  could  obtain  any  reparation. 

Fourthly,  slavery  may  be  produced  by  guilt,  consistently  with  die 
law  of  nature.  Amongst  the  other  methods  of  restraining  a  criminal 
from  ofiending  again,  this  is  one:  he  will  have  few  opportunities  of 
oflfending,  where  all  his  actions  are  under  the  absolute  authority  and 
control  of  another.  And  this  loss  of  liberty  may  be  either  temporary 
or  perpetual,  according  as  the  guilt  of  the  criminal  deserves  a  less  or  a 
greater  penalty.  The  punishment  of  a  criminal  may  likewise  end  in 
slavery,  where  the  guilt  is  such  as  to  deserve  death.  ~  They,  who  are 
to  punish  him,  may,  if  they  find  it  proper,  remit  the  rigour  of  the  pe- 
nalty, and  give  him  his  life,  upon  condition  of  his  becoming  their  slave. 
Limitations  of  des-  V.  From  whichever  of  these  causes  slavery  begins, 
pot>>°^  it  does  not  appear  that  the  master,  merely  upon  account 

of  that  right,  which  we  call  despotism,  has  a  right  to  dispose  of  the 
slave's  life  at  pleasure. 

When  slavery  is  derived  from  the  act  of  the  slave's  parents,  it  is 
certain  that  act  cannot  immediately,  and  in  itself,  give  the  master  any 
arbitrary  right  over  the  life  of  the  slave.  The  parents  themselves  had 
originally  no  right  of  this  sort:  and  they  cannot  give  a  right  to  anoth^*, 
which  they  themselves  never  were  possessed  of.  Perpetual  slavery, 
where  the  parents  9ell  the  child,  is  produced,  indeed,  as  we  have  just 
now  seen,  not  by  the  immediate  act  of  the  parents,  but  by  the  debt 
which  the  child  contracts,  before  it  is  able  to  earn  its  livelihood.  And 
that  this  debt  cannot  give  the  master  any  power  to  dispose  of  the  slave's 
life  at  pleasure,  will  plainly  appear,  when  we  have  considered  the 
effect  of  slavery,  arising  from  damage  done,  or  a  debt  contracted. 

Secondly,  slavery,  arising  from  a  man's  own  consent,  gives  the  mas- 
ter no  absolute  power  over  the  life  of  the  slave.  The  slave  could  not, 
by  his  own  act,  give  the  master  any  power,  which  he  himself  was  not 
possessed  of;  and  no  man  has  a  right  to  dispose  of  his  own  life  at 
pleasure. 

Thirdly,  though  damages  done  or  debts  contracted,  as  they  give  the 
creditor  a  right  to  every  valuable  consideration  in  the  debtor's  power. 
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majy  bj  this  means,  end  in  slavery;  yet  they  give  the  creditor  no  ab- 
solute right  over  the  life  of  the  debtor.  His  life  is,  indeed,  a  valuable 
consideration  to  himself:  if  he  loses  it,  he  loses  what  is  of  the  greatest 
value  to  him.  But  it  is  no  valuable  consideration  to  the  creditor;  that 
is,  the  creditor,  by  taking  it  from  him,  would  gain  nothing.  The  law 
of  nature,  therefore,  notwithstanding  it  gives  the  creditor  a  right  to 
whatever  may  satisfy  his  demand,  can  giv%  him  no  right  to  the  life 
of  his  debtor.  He  has  a  claim  to  whatever  he  can  get  from  the  debtor, 
which  may  be  beneficial  to  himself,  till  his  damages  are  fully  repaired. 
But  then  his  claim  extends  no  farther:  it  does  not  extend  to  a  right  of 
taking  what  the  debtor  vdll  be  hurt  by  losing;  if  what  is  so  taken  will 
not  help  towards  making  him  amends  for  the  damages  which  he  has 
sustained.  One  might  here*  ask,  how  the  imprisonment  of  a  debtor, 
for  no  use  or  purpose  whatsoever,  can  be  reconciled  to  the  law  of 
nature.  He  may^  indeed,  lose  his  liberty  by  being  confined  to  work  for 
the  benefit  of  his  creditor:  because  this  is  an  amends  for  the  damages 
which  he  has  done,  or  for  the  debt  which  he  owes.  But  the  loss  of 
liberty,  if  it  is  merely  confinement  in  a  prison,  is  no  more  a  satisfaction  for 
damages,  than  the  loss  of  life  would  be.  Where  men  live  in  civil  so- 
ciety, if  the  debt,  by  the  instituted  laws  of  the  society  will  not  give  a 
foil  claim  upon  the  debtor's  lands,  but  only  upon  his  moveable  goods; 
in  these  circumstances,  if  the  debtor  has  no  moveable  goods,  and  re- 
fuses to  pay  out  of  his  lands  what  he  owes;  imprisonment  may  be  a 
very  proper  way  to  bring  him  to  a  proper  sense  of  his  duty,  and  to 
make  him  willing  to  give  up  his  lands  in  payment.  But  if  he  has  neither 
lands  nor  moveable  goods;  such  imprisonment  seems  to  have  but  little 
foundation  in  natural  justice.  And  yet  in  a  country  where  slavery  is 
unknown,  and  imprisonment  for  debt  is  frequent,  the  prejudices  that 
men  have  been  brought  up  in,  will  probably  make  them  wonder  to 
hear  that  slavery  is  a  more  natural  and  a  more  reasonable  consequence 
of  damage,  or  of  debt,  than  imprisonment. 

Fourthly,  if  slavery  is  the  punishment  of  a  crime  which  deserves  no 
higher  punishment;  the  power  of  the  master  or  punisher  stops  here:  it 
would  be  unjust  to  inflict  death  where  the  proper  punishment  is  slavery. 
The  master,  therefore,  has,  in  this  case,  no  absolute  right  over  the  life 
of  the  slave.  Indeed,  where  the  crime  deserves  capital  punishment, 
the  person  who  inflicts  the  punishment,  has,  in  the  first  instance,  a 
right  over  the  criminal's  life  to  take  it  away  if  he  pleases.  But  if  he 
has  agreed  to  mitigate  the  punishment  by  changing  it  into  slavery, 
this  right  is  at  an  end:  he  parts  with  this  right  by  consenting  to  take 
the  criminal  as  his  slave.  So  that  even  in  this  case,  though  the  pun- 
isher had  originally  a  right  over  the  life  of  the  criminal,  yet  the  master 
will  have  no  right  over  the  life  of  the  slave. 

ft  is  no  objection  to  what  is  here  advanced,  that  if  a  slave  commits  a 
capital  offence,  his  master  will  have  a  right  to  punish  him  with  death.- 
This  right  belongs  to  him  as  a  man,  and  not  as  the  master  of  the  slave. 
Any  one  has  the  same  right  over  the  slave  in  this  respect,  that  the 
master  has:  and  if  the  master  is  to  be  employed,  rather  than  any  one 
else,  in  inflicting  the  punishment;  it  is  only  because  he  has  a  better 
opportunity  of  doing  it  than  any  one  else,  as  the  slave  is  in  his  custody. 

We  need  not  be  particular  in  proving  what  has  been  mentioned 
above,  that  despotism  gives  no  right  to  the  master  of  compelling  the 
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slave  to  do  any  act  which  the  law  of  nature  forbids.  A  man'a  own 
consent,  the  obligation  to  repair  damages,  or  the  obligation  to  undergo 
punishment,  are  the  natural  occasions  of  slavery:  and  it  cannot  be 
thought,  that  the  master  can  derive  such  a  right  from  any  of  these 
principles.  We  may,  indeed,  prove,  by  a  general  argument,  that  it  is 
impossible  for  him  to  have  such  a  right.  The  law  of  nature  cannot 
allow  any  person  a  right  «)f  forcing  another  to  disobey  its  own  pre- 
cepts: every  pretence,  therefore,  of  the  master  to  such  a  right,  is  in- 
consistent with  the  law  of  nature. 

Perfect  slavery  seems,  in  its  own  nature,  to  put  an  end  to  property; 
at  least  it  will  make  the  slave's  property  worth  nothing.  For  if  he  is 
bound  in  all  his  actions  to  work  for  his  master's  benefit,  if  the  maste*- 
has  a  right  to  direct  him  to  this  purpose  in  whatever  he  does;  he  can 
neither  keep,  nor  use,  nor  dispose  of  any  goods,  either  moveable  or 
immoveable,  for  his  own  benefit,  or  at  his  own  discretion,  but  only  tot 
the  benefit,  and  at  the  discretion  of  his  master. 

However,  if  his  master  has  allowed  him  to  have  property;  his  pro- 
perty held  under  such  allowance  is  not  rendered  precarious,  merelr 
by  his  being  a  slave.  The  goods  which  he  has  acquired,  are  as  mu<^ 
his  own  to  keep,  to  use,  and  to  dispose  of,  as  if  he  had  been  free.  In 
effect,  the  allowance  of  having  goods  of  his  own,  is  a  grant  of  so  much 
of  his  liberty  as  is  necessary  tor  these  purposes:  the  very  notion  of  bis 
having  property  in  such  goods  implies,  that  he  has  this  liberty  in  its  ful- 
lest extent;  unless  the  master,  when  he  allowed  him  to  have  goods  of 
his  own,  has  made  some  express  reserve,  so  as  to  abridge  this  liberty. 

The  consequence  of  this  is,  that,  when  the  slave  dies,  he  may  give  his 
goods  away  by  will;  or  if  intestate  succession  has  been  received  in  the 
place  where  he  lives,  ihey  will  descend  to  his  heir,  and  the  master 
will  have  no  claim  to  them;  unless  he  has  expressly  taken  care  to  re- 
serve  such  a  claim.  It  may  hi^pen,  indeed,  that  his  children  are  slaves; 
and  for  this  reason,  are  unable  to  claim  either  under  his  will,  or  in  in- 
testate succession.  But  then  it  is  their  incapacity  which  prevents 
them  fi'om  claiming,  and  not  any  defect  in  his  right,  to  whom  the  goods 
belonged.  ' 

slareiy,  how  the  ^I*  From  what  has  been  said  concerning  the  oricin 
consequence  of  of  slavery,  we  may  see  in  what  manner  it  may  arise 
jwtwtt.  frbm  a  just  war. 

It  is  lawful  to  make  use  of  force  either  to  recover  satisfiiction  hr 
damages  sustained,  or  to  inflict  punishment  upon  such  as  have  de- 
served to  be  punished.  And  since  the  slavery  of  the  party  who  has 
done  the  injury  may  be  the  only  satisfaction  that  can  be  obtained  tat 
the  damage  which  he  has  done,  or  may  be  the  proper  punishment  of 
his  guilt,  a  just  war  may  end  in  slavery.  Despotism  may  thus  be  the 
consequence  of  conquest. 

But  then  the  power  of  the  conqueror  does  not  arise  immediately 
from  conquest:  he  has  no  right  to  command  the  vanquished  to  act  for 
his  benefit,  merely  because  he  happens  to  be  stronger  than  they  are, 
and  has  subdued  them.  Those  who  call  war  an  appeal  to  *  heaven, 
have  given  too  much  countenance  to  this  opinion.  It  is  obvious  to  con- 
clude, if  war  is  an  appeal  to  heaven,  that  victory  is  a  divine  decision  in 

*  Lodce'c  Works,  Vol.  n.  p  179.335. 
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fiivour  of  the  conqueror:  and  the  probable  inference  from  hence  would 
be,  that  he  has,  I  know  not  what  divine  right  of  despotism  over  the 
yanquiahed,  without  considering  whether  he  had  any  original  right  to 
make  use  of  force  at  all.  Whereas,  in  truth,  though  despotism  maj 
follow  victory,  the  right  of  the  conqueror  over  the  vanquished  does 
not  arise  immediately  from  victory:  he  must  have  had  this  right  before, 
or  his  superior  strength  could  never  have  ^given  him  it.  All  that  his 
strength  can  do,  is  to  enforce  his  claim  of  damages,  or  his  right  of  pun*- 
ishment.  This  claim,  or  this  right,  might  have  been  unjustly  prevented 
from  taking  place,  if  his  adversaries  had  happened  to  be  stronger  than 
be  is.  And  if,  when  it  is  said,  that  conquest  gives  a  right  to  despotism, 
all  that  is  meant  by  it  is,  that  it  supports  a  right,  which  might  other- 
wise have  been  hindered  from  obtaining  its  effect,  the  expression  must 
be  allowed  to  be  at  least  very  inaccurate. 

Slavery  produced  by  an  unjust  war  is  a  manifest  injury,  notwith- 
standing such  war  is  attended  with  conquest.  The  slaves,  however 
they  may  be  subdued,  and  be  forcibly  deprived  of  their  liberty,  conti- 
nue in  a  state  of  war  with  their  conqueror.  They  have  still  a  right 
to  their  liberty,  and  may  assert  that  right  whenever  they  have  an 
opportunity. 

If,  indeed,  his  victory  has  been  followed  by  any  express  aereement 
between  him  and  them,  to  confirm  to  him  what,  in  the  first  wstance, 
was  obtained  unjustly;  such  agreement  may  be  binding.  But  it  will, 
certainly,  be  no  otherwise  binding,  than  upon  supposition,  that  the  un- 
just force  was  removed.  If  the  same  unjust  force,  by  which  they  were 
subdued  at  first,  is  made  use  of  afterwards  to  extort  their  consent,  such 
agreement  will  be  a  nullity.  An  express  agreement  is  necessary, 
even  if  the  unjust  force  is  removed:  long  submission,  without  any  ef- 
forts to  free  themselves  from  slavery,  will  not  give  the  conqueror  a 
claim  by  prescription;  since  no  prescription  can  take  place  where  the 
orijginal  possession  was  unjust. 

The  reader  should  observe,  that  the  war  and  the  despotism  which 
we  have  here  been  speaking  of,  are  private  war  in  a  state  of  nature, 
and  private  despotism,  or  the  power  of  a  master  over  his  slave.  The 
effects  of  conquest,  in  respect  of  civil  power,  will  come  more  properly 
under  consideration  in  another  place. 

VII.  •  Since  liberty  is  the  natural  state  of  mankind,  children  of  ikvca, 
it  ma;^  be  asked,  whether  the  children  of  slaves  are  free?  why  they  foDow 
to  which  we  may  answer,  that  if  it  is  otherwise;  if  the  the  conation  of 
children  of  slaves  are  not  free;  the  slavery  of  such  t*^^"' rootber. 
children  is  not  entailed  upon  them  by  nature;  it  is  not  derived  from 
their  parents,  as  their  temper,  their  constitution,  or  their  complexion 
•ometunes  are:  some  other  principle,  besides  the  condition  of  their 
parents,  will  be  necessary  to  explain  their  slavery. 

If  the  condition  of  the  parent  is  the  occasion  of  the  child's  slavery,  it 
18  only  the  remote  occasion  of  it;  some  other  accident  is  the  immediate 
cause,  which  deprives  them  of  their  liberty.  When  a  child,  which 
has  been  sold  by  its  parents,  is  grown  up,  and  is  itself  become  a  parent, 
its  oApring,  unless  disposed  of  in  the  same  manner  as  the  parent  was, 

•  Grot  Lib.  n.  Cap.  V.  %  XXIX. 
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is  not  affected  by  what  was  done  long  before  its  birth,  and  so  done  as 
not  to  include  its  liberty  in  the  bargain. 

When  a  man  enslaves  himself,  Grotius  contends,  that  he  may,  at  the 
same  time,  enslave  his  future  children,  if  he  has  no  other  possible  way 
of  providing  for  them.  But  then  those  children  are  slaves;  not  merely 
because  their  parents  are  so,  nor,  indeed,  because  their  parents  have 
thus  disposed  of  them;  but,  by  another  accident,  which  has  been  al- 
ready explained  at  large.  However,  slavery  thus  produced  must  stop 
here:  the  children's  children  will  not  be  affected  by  what  has  passed 
between  the  master  and  their  remote  parents;  and  in  respect  of  them 
the  question  will  return,  whether  they  are  slaves  or  not;  and  if  they 
are,  what  made  them  so? 

Thus,  slavery  arising  either  from  the  act  of  a  man's  parents,  or  from 
his  own  act,  will  not  descend  to  his  remote  offspring:  and  much  less 
will  it  descend  to  them,  when  it  is  a  satisfaction  made  for  damages 
which  he  has  done,  or  a  punishment  of  any  crime  which  he  has  com- 
mitted. The  child  of  a  man,  who  has  injured  another,  may  be  bound  to 
make  reparation;  because  the  obligation  to  make  reparation  affects, 
not  only  the  person,  but  the  goods,  likewise,  of  him  who  did  the  da- 
mage; and  the  child,  by  taking  the  goods,  is  involved  in  all  the  obliga- 
tions with  which  those  goods  are  charged.  But  where  there  are  no 
goods,  or  what  goods  there  are  will  not  be  sufficient  to  make  reparation; 
that  is,  as  far  as  the  obligation  affected  only  the  person  of  him,  who  did 
the  damage,  so  as  to  subject  him  to  slavery;  the  child,  if  it  was  neither 
a  principal  nor  an  accessory,  is  na way  involved  in  that  obligation.  We 
have  seen,  upon  another  occasion,  that  guilt  is  a  personal  quality;  and, 
consequently,  that,  if  the  child  stands  clear  of  the  parent's  guilt,  it  can- 
not justly  share  in  the  slavery,  or  in  any  other  punishment  which  is 
inflicted  on  the  parent. 

Nor  can  it  here  be  objected,  that,  as  the  child  may  justly  lose  those 
goods,  which,  if  the  parent  had  not  been  deprived  of  them,  would  have 
descended  to  it;  so  it  may,  for  the  same  reasons,  be  deprived  of  that 
liberty,  which,  if  the  parent  had  been  innocent,  would  have  been  its 
birthright.  These  two  cases  are  widely  different  from  one  another. 
Liberty  is  the  child's  right;  the  parent's  goods  are  only  its  conditional 
expectancy.  Though  we  may,  therefore,  justify  cutting  off  the  child's 
expectancy  where  it  had  no  right;  we  cannot,  upon  the  same  princi- 
ples, nor  upon  any  other,  justify  taking  from  it  what  is  properly  and 
strictly  its  own. 

If,  then,  none  of  all  the  ways,  by  which  despotism  over  the  parents 
is  acquired,  will  naturally  affect  the  children,  we  are  still  to  inquire  by 
what  accident  the  slavery  of  the  parent  should  make  them  slaves.  Gro- 
tius, to  make  this  inquiry  more  easy,  supposes  both  the  parents  to  be 
slaves.  The  child  then,  he  says,  as  soon  as  it  is  born,  is  maintained  at 
the  expense  of  their  master,  before  it  is  able  to  earn  its  own  livelihood 
by  its  work.  By  this  maintenance  the  child  contracts  a  debt,  which  its 
future  work  cannot  discharge;  because  its  future  work  will  be  due  for 
its  future  maintenance.  This  debt,  therefore,  will  remain  as  long  as  it 
lives,  and  will  give  the  master  of  the  parents  a  right  to  every  valuable 
consideration  in  the  child's  power.  - 

Our  author's  principle,  as  here  explained,  may,  perhaps,  account  for 
the  child's  slavery  after  it  is  once  in  the  master  s  power.     But  the 
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inquiry  may  be  carried  one  step  farther  back,  by  asking,  how  the  child 
comes  to  be  a  slave  rather  to  the  master  of  the  parents  than  to  any 
other  person;  since  any  other  person  seems  tb  have  as  good  a  claim, 
upon  this  principle,  as  he  has,  to  undertake  the  maintenance  of  the 
child,  in  view  to  the  benefit  which  may  arise  from  its  service?  And, 
in  truth,  Grotius  has  not  shown,  either  that  the  master  of  the  child's 
parents,  or  that  any  other  person  has  such  a  claim.  As  far  as  appears 
from  what  he  lays  down  as  the  foundation  of  the  child's  slavery,  it  is 
as  much  in  a  state  of  freedom  at  the  time  of  its  birth,  as  it  would  have 
been  upon  supposition,  that  neither  of  the  parents  were  slaves. 

We  cannot,  indeed,  maintain,  on  the  contrary,  that  the  children  of 
slaves  are  naturally  born  slaves:  but  there  seems  to  be  an  accident  pre- 
vious to  their  birth,  which  fixes  them  to  this  condition.  If  the  mother 
is  a  slave,  her  owner,  during  the  time  of  gestation,  and  during  the  time 
of  her  iHness,  occasioned  by  the  birth,  loses  her  work,  and  is  likewise 
at  an  extraordinary  expense  in  taking  care  of  her.  As  this  loss  and 
these  expenses  are  owing  to  the  child,  they  make  it,  from  its  birth,  a 
debtor  to  the  mother's  master;  and  upon  this  account,  he  has  an  imme- 
diate claim  to  every  valuable  consideration  that  he  can  receive  from  the 
child,  as  far  as  this  debt  extends.  It  is  a  slave,  therefore,  from  the  be- 
ginning, not  because  the  slavery  of  the  parent  naturally  entails  slavery 
upon  it,  but  because  the  slavery  of  the  mother  made  the  child  from  die 
beginning  a  debtor  to  her  owner. 

The  original  debt  is,  indeed,  increased  by  its  maintenance  during  its 
infancy:  and,  in  this  respect,  the  principle  laid  down  by  Grotius,  has 
some  effect  in  its  future  slavery:  though  this  principle  is  not  sufficient 
in  itself  to  explain  the  occasion  of  its  coming  at  first  into  this  state. 

From  hence  we  may  see  the  reasons  why  the  offspring  should  natu- 
rally follow  the  condition  of  the  mother,  and  not  of  the  father:  why,  if 
the  mother  is  a  slave,  the  child  will  be  so,  though  the  father  is  free; 
and  why,  if  she  is  free,  the  child  will  be  so,  though  he  is  a  slave.  For, 
if  she  is  free,  no  one  has  any  property  in  her  work,  nor  is  put  to  any 
extraordinary  expense  upon  her  account,  so  as  to  acquire  any  original 
claim  upon  the  child.  In  another  respect,  likewise,  the  child  follows 
the  mother:  it  belongs  to  her  master,  if  she  and  the  father  are  both 
slaves,  and  have  different  masters.  For  the  loss  of  her  work  and  the 
extraordinary  expense  which  the  child  occasions  during  the  time  of 
gestation  and  birth,  fall  upon  the  master  of  the  mother  and  not  upon 
the  master  of  the  father. 

It  was  necessary  to  say  thus  much  concerning  slavery,  that  we  may 
be  enabled,  in  the  following  book,  to  distinguish  this  sort  of  subjec- 
tion from  civil  subjection,  and  private  despotism  from  civil  power. 

We  have  been  hitherto  employed  in  considering  the  rights  and  ob- 
ligations of  mankind,  the  principles  from  whence  they  are  derived,  and 
the  rules  by  which  they  are  governed  in  the  liberty  of  nature.  And 
though  mankind  are  at  present  united  into  distinct  civil  communities,  * 
yet  these  points  are  not  now  become  matter  of  mere  speculative  amuse- 
ment, but  are  still  as  necessary  to  be  known,  in  order  to  ascertain  our 
respective  rights  and  obligations,  as  if  we  had  continued  to  live  in  a 
state  of  nature. 

For  first,  though  mankind  are  now  united  into  civil  communities,  and 
are  become  subject  to  the  positive  laws  of  such  communities,  so  that 
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these  laws  are,  in  most  instances^  the  support  of  their  ri^ts,  and  the 
measure  of  their  obligations;  jet  all  mankind  are  not  united  into  one 
and  the  same  civil  community;  they  are  not  all  subject  to  the  same 
positive  laws;  and,  consequently,  these  laws  cannot  ascertain  all  their 
claims,  or  regulate  their  conduct  in  all  instances.  Not  only  different 
civil  societies,  when  each  society  is  considered  as  one  collective  person 
or  body  politic,  but,  likewise,  individuals,  who  are  members  of  differ- 
ent civil  societies,  are  still  in  the  liberty  of  nature,  and  must  have 
recourse  to  that  law  of  nature  which  respects  mankind,  as  they  are 
individuals,  in  order  to  determine  what  is  just  and  fit  to  be  done  in 
respect  of  one  another. 

secondly,  even  they,  who  are  members  of  the  same  society,  are 
upon  many  occasions,  left  to  their  natural  liberty:  sometimes,  because 
the  civil  laws  of  that  society,  either  through  their  silence  or  their  im- 

Eerfection,  have  not  provided  for  the  case  in  question:  sometimes, 
ecause  either  an  express  or  an  equitable  permisMon  has  replaeed 
them,  as  it  were,  in  a  state  of  nature,  and  given  them  leave  to  defend 
themselves,  when  the  danger,  which  threatens  them,  is  so  imminent, 
as  to  make  it  impossible  for  the  civil  laws  to  come  in  to  their  assistance: 
sometimes,  because  the  civil  laws,  from  the  apprehension  that  some 
rights  which  are  acquired  consistentiy  with  the  law  of  nature,  might 
be  abused,  would  set  such  rights  and  their  correspondent  obligations 
aside,  provided  the  persons  so  obliged  think  jM'oper  to  be  released  from 
them:  but  those  persons  are  left,  in  the  meantime,  to  judge  for  them- 
selves, whether,  in  good  conscience,  they  ought  to  comply  with  such 
obligations  or  not* 

Thirdly,  civil  laws  are,  in  some  particulars,  transcripts  of  the  law 
of  nature;  they  are  only  such  rules  as  individuals,  in  the  liberty  of 
nature,  are  obliged  to  observe  in  their  conduct  towards  one  another. 
An  acquaintance,  therefore,  with  these  rules,  will  be  of  great  use  Uh 
wards  enabling  us  to  understand  such  laws  rightiy,  and  to  apply  them 
properly. 

Fourthly,  in  interpreting  and  applying  civil  laws,  when  they  are  not 
mere  transcripts  of  the  law  of  nature,  as  it  respects  individuals  in  a 
state  of  natural  liberty,  a  thorough  knowledge  of  this  law  is  commonly 
necessary:  because,  though  such  civil  laws  derive  their  obligation 
from  civil  authority;  yet  this  authority  does  not  always  settle  the  pre- 
cise manner  of  their  operation  in  each  particular  case,  but  leaves  them 
to  operate  according  to  the  nature  and  reason  of  things. 

Fifthly,  as  the  authority,  by  which  civil  laws  themselves  are  esta- 
blished, is  derived  from  the  consent  of  those  who  are  subject  to  such 
laws;  it  will  be  necessary  to  inform  ourselves  of  the  rights  and  obli- 
gations of  mankind,  as  they  are  individuals;  not  only  that  we  may 
trace  out  the  origin  of  this  authority,  but  that  we  may  understand  the 
nature  and  settle  the  extent  of  it,  may  determine  what  adventitious 
rights  and  obligations  are  introduced,  what  original  rights  and  obliga- 
tions are  either  superseded  or  altered,  and  in  what  manner  either  jof 
these  effects  are  naturally  produced  by  it. 
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BOOK  IL 

CHAPTER  L 

OF  SOCIETIES  IN  GENERAL.,  WHERE  AIX  THE  MEMBERS  ARE  EQUAL.. 

L  A  society^  toJuU. — IL  What  acta  of  a  society  bind  Us  members, — 
IIL  Upon  an  eqtiaUty  of  votes^  nothing  is  done, — IV .  Natural  ma- 
joriiyj  what,  and  how  to  be  reckoned. — V.  Absent  members  haoe  a 
right  to  vote  by  proxy. 

L  A  sociETT  is  a  number  of  men  united  together  bj  A  society,  what 
mutual  consent,  in  order  to  deliberate,  determine,  and  act  jointly  for 
some  common  purpose. 

IL   In  every  •  society,  where  all  the  members  are  what  acts  of  a 
equal;  that  is,  where  one  has  no  more  authority  than  society   bind   its 
another,  whatever  is  determined  by  the  whole  or  by  the  members, 
greater  part,  is  binding  upon  each  of  the  members. 

There  can  be  no  question,  whether  the  act  of  the  whole  is  binding 
upon  each  of  the  members:  because  each  of  the  members  is  naturally 
bound  by  his  own  act;  and  the  act  of  the  whole  is  only  the  joint  act 
of  each  individual  member.  The  chief  doubt  is,  whether  the  majority 
can  naturally,  by  any  joinf  act  of  theirs,  bind,  not  only  themselves,  but 
the  whole  society,  even  those  who  are  in  the  minority,  and  different 
from  such  act.  This  seems,  at  first  sight,  to  be  inconsistent  with  a 
well  known  rule,  that,  as  all  men  are  naturally  equal,  no  person  can 
be  obliged  by  the  act  of  another,  without  his  own  consent.  But  it  is 
to  be  remembered,  that  when  a  man  joins  himself  to  a  society,  which 
is  formed  or  instituted  for  the  sake  of  carrying  on  some  certain  purpose, 
he  either  exjH^essly  consents,  or  must,  by  thus  joining  himself  to  such 
society,  be  understood  tacitly  to  consent,  that  this  purpose  shall  be  car- 
ried on.  He  obliges  himself,  therefore,  by  his  consent,  either  express 
or  tacit,  to  whatever  is  necessary  for  carrying  on  this  purpose  in  such 
a  manner,  as  is  consistent  with  reason  and  equity.  Now  there  are  but 
three  ways  in  which  a  number  of  persons  can  do  business  jointly:  it 
must  be  managed,  either  according  to  the  sentiments  of  the  whole  body, 
or  according  to  those  of  the  greater  part,  or  according  to  those  of  the 
lesser  part.  In  all  matters  of  a  doubtful  nature,  or  of  an  uncertain 
event;  especially  where  the  number  of  persons  concerned  is  very 
great;  it  is  next  to  impossible  for  all  of  them  to  agree  in  the  same  sen- 
timents. The  purposes,  therefore,  for  which  a  society  is  formed,  could 
not  be  carried  on,  if  nothing  less  than  the  full  agreement  of  all  the 
members  was  sufficient  to  determine  what  was  to  be  done,  so  as  to  bind 
each  of  them  to  concur  in  the  same  measure.  But  each  member,  when 
he  joined  himself  to  the  society,  consented,  that  this  purpose  should 
be  carried  on,  and,  consequently,  consented  to  be  bound  in  some  rea- 
sonable and  equitable  manner;  though  the  whole  society  should  not 
happen  to  aeree.  This  then  being  the  case,  the  next  question  will  be, 
wheiher  it  is  more  reasonable  and  more  equitable,  that  the  minority 
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should  be  bound  by  the  act  of  the  majority,  or  the  contrary?  The  an- 
swer to  this  question  is  obvious.  It  is  plainly  roost  consistent  with 
reason,  that  the  sentiments  of  the  majority  should  prevail  and  conclude 
the  whole:  because  it  is  not  so  likely  that  a  greater  number  of  men 
should  be  mistaken,  when  they  concur  in  their  judgment,  as  that  a 
smaller  number  should  be  mistaken.  And  this  is  likewise  most  con- 
sistent with  equity:  because,  in  general,  the  greater  number  have  a 
proportionably  greater  interest,  that  the  purposes  of  the  society  should 
succeed  well,  and  have  more  at  stake,  if  those  purposes  should  miscarry 
or  be  disappointed.  This,  then,  being  the  most  reasonable  and  the 
most  equitable  way  for  a  number  of  men  to  do  business  jointly,  when 
they  are  not  all  agreed  upon  the  same  measures;  and  each  member  of 
the  society  having  originally  consented,  that  the  purposes,  for  which  it  ! 
was  formed,  should  be  carried  on  in  the  most  reasonable  and  the  most 
equitable  manner;  it  follows  that  each  member  has  consented  to  have 
the  business  of  the  society  done  according  to  the  opinion  of  the  majo- 
rity; where  there  is  not  an  unanimous  agreement  of  the  whole. 

From  hence,  it  appears,  that,  although  no  person  can  naturally  be 
obliged  but  by  his  own  consent,  yet  each  person,  who  votes  with  the 
minority,  is  obliged,  by  the  act  of  the  majority.  He  does  not,  indeed, 
give  an  explicit  consent  to  such  act  at  the  time  of  voting:  but  there 
was  a  prior  consent,  from  whence  this  obligation  arises:  when  he  be- 
came a  member  of  the  society,  he  consented,  either  expressly  or  tacitly, 
that  he  would,  in  all  instances,  conform  hinftelf  to  what  should  be  the 
sense  of  the  greater  part  of  that  society,  to  which  he  joins  himself,  so 
as  to  become  a  member  of  it. 

Upon  an  equality  'H-  *  Where  the  members  of  a  society  are  equally 
of  votes  nothing  divided  in  their  opinions  upon  any  point;  there  is  no 
is  done.  more  weight  of  reason  or  of  equity  on  one  side  than 

there  is  on  the  other.  No  business,  therefore,  can  be  done:  and  con- 
sequently all  things  must,  upon  such  an  equality  of  votes,  continue  in 
the  same  state  that  they  were  in  before,  without  having  any  chance 
made  in  them.  For  this  reason,  says  Grotius,  where  judges  are  equally 
divided  in  their  opinions,  as  to  acquitting  or  condemning  a  criminal, 
such  criminal  is  acquitted.  And  in  like  manner,  where  they  are 
equally  divided  upon  a  question  of  property,  the  possessor  keeps  the 
thing  in  dispute. 

But  after  he  has  thus  assigned  the  true  principle  for  these  determi- 
nations, he  goes  on  to  observe,  from  Seneca,  that,  when  one  judge  ac- 
quits, and  another  condemns,  the  milder  or  more  favourable  opinion 
prevails.  It  is  true,  in  fact,  that  where  the  judges  are  thus  equally 
divided  upon  the  question,  whether  a  person  accused  of  a  crime  is 
guilty  of  it  or  not,  the  milder  opinion  does  prevail.  But  this  is  merely 
accidental.  The  natural  reason  why  it  prevails,  is,  not  because  it  is  the 
milder  opinion,  but  because  nothing  is  done.  A  person  accused  of  i 
crime  is  not  properly  a  criminal,  till  the  crime  is  proved  upon  him  in 
the  opinion  of  his  judges.  Unless  this  is  done  upon  his  trial,  be  is 
deemed  innocent,  and  is,  of  course,  acquitted;  there  being  no  Hiiddle 
condition,  after  trial,  between  being  criminal  and  being  innocent,  be- 
tween being  acquitted  and  being  condemned.    If,  therefore^  where  the 
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judges  are  equally  divided  in  their  opinion,  nothing  is  done;  the  ne- 
cessary consequence  is^  that  the  person  accused  is  acquitted:  because 
he  has  been  tried,  and  is  not,  in  the  opinion  of  his  judges,  proved  to 
be  guilty. 

In  like  manner,  upon  a  question  of  property,  the  possessor  naturally 
keeps  the  thing  in  dispute,  if  the  judges  are  equally  divided;  not  be- 
cause it  is  the  milder  opinion,  but  because  nothing  is  done,  and  things 
continue  in  the  same  state  that  they  were  in  before  the  matter  was  liti- 
gated. As  the  possessor,  therefore,  had  the  thing  before,  so  he  keeps  it 
afterwards;  an  equality  of  voices  not  having  such  a  weight  against  nim 
as  to  disturb  his  possession. 

The  fact,  indeed,  which  Grptius  alleges,  as  the  ground  of  this  de- 
termination, might,  in  many  instances,  be  questioned;  I  mean,  it  might 
be  questioned,  whether  the  continuance  of  possession  is  the  milder 
opinion.  But  allowing  it  to  be  so;  this  is  not  the  principle  which  de- 
cides^  in  the  possessor's  favour.  If  this  was  the  leading  principle, 
then,  in  all  cases,  where  there  is  an  equality  of  voices,  the  more  fa- 
vourable opinion  would  take  place,  as  well  as  in  these  two  cases,  which 
Grotius  mentions.  Amongst  other  cases  which,  might  be  produced^ 
where  it  is  otherwise,  we  have  one  in  our  own  university.  If  a  person 
petitions  the  senate  for  a  degree,  and  the  house  is  equally  divided,  his 
petition  is  rejected.  This  is  certainly  a  determination  on  the  less  fa- 
vourable side,  and  proceeds  upon  the  other  principle  of  doing  nothing, 
where  there  is  an  equality  of  votes.  He  had  no  degree  when  he  peti- 
tioned; and  as  an  equality  of  votes  does  nothing,  he  continues  in  the 
same  state:  such  an  equality  not  being  sufficient  to  produce  any  change, 
is  not  sufficient  to  give  him  a  degree. 

But  though  naturally  the  business  of  a  society  must  stop,  where  the 
society  is  equally  divided  in  opinion;  yet,  by  mutual  agreement,  this 
case  may  be  provided  for  several  ways.  Some  one  member  of  the  so- 
ciety, either  by  express  agreement,  or  by  custom,  which  is  a  tacit 
agreement,  may  have  a  casting  voice.  Or  the  business,  when,  for  want 
of  a  majority,  it  cannot  be  done  by  the  whole  society,  may,  by  positive 
institution,  devolve  to  some  particular  members  of  it:  and  where  such 
institution  gives  these  select  members  this  power,  their  act,  or,  if  it  is 
so  appointed,  the  act  of  the  majority  of  them  becomes  binding  upon  the 
whole:  because  each  person,  when  he  consents  to  be  a  member  of  the 
society,  is  understood  to  agreq  to  all  the  rules  or  institutions  of  it.  In 
some  lesser  societies  a  farther  •  provision  is  sometimes  made:  when  a 
majority  cannot  be  procured  within  the  society,  the  business  devolves 
to  some  one  or  more  persons,  who  are  not  members  of  it.  And  where 
such  provision  has  been  properly  established,  the  determination  of  such 
person  or  persons  is  binding  upon  the  society:  not  because  such  a  pro- 
vision is  naturally  incidental  to  a  society;  but  because,  when  it  has 
been  made  and  established  as  a  standing  rule  of  the  society,  all  who 
become  members  of  such  society,  if  they  do  not  consent  to  it  expressly, 
are  understood,  by  the  act  of  making  themselves  members,  to  consent 
to  it  tacitly. 

lY.  *  From  what  lias  been  already  said,  the  reader  Natural  majority, 
will  easily  understand,  that  the  natural  majority  in  a  so-  what,  and  how  to 
ciety,  where  no  agreement  has  been  made  to  the  con-  **®  reckoned. 

•  Grot  Ub.  a  Cap.  V.  §  XIX. 
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trary,  is  a  major  part  of  the  whole.  A  society  may  be  divided  into 
.  three  or  more  parts  of  as  many  different  opinions:  and  though  there 
may  be  a  greater  number  of  one  opinion  than  of  either  of  the  other 
two;  yet,  unless  that  greater  number  is  a  majority  of  the  whole  soci- 
ety, it  is  not  such  a  majority,  as  will  naturally,  or  without  some  parti- 
cular agreement,  conclude  the  whole.  If  the  members,  who  are  of  the 
other  two  opinions,  when  they  are  taken  together,  would  make  a 
majority  of  the  whole  society,  neither  the  equity  nor  the  reason  is  with 
the  third  party.  The  equity  is  not  with  them;  because  this  third  partj 
has  not  a  greater  interest  at  stake:  ^d  the  reason  is  not  with  them; 
because  this  party  ia  not  more  likely  to  judge  rightly,  than  the  other 
two,  which  differ  from  it.  But  as  this  may  be  urged  equally  against 
any  one  of  the  three  parties;  in  such  circumstances  all  business  must 
stop;  unless  some  method  has  been  contrived,  and  particulai'Iy  set- 
tled, for  carrying  it  on.  Some  of  the  methods  already  mentioned,  by 
which  the  business  of  a  society  may  be  carried  on,  when  there  is  an 
equality  of  votes,  may  be  made  use  of  here.  Or  it  may  have  been  par- 
ticularly provided,  either  by  express  consent  or  by  custom,  that  what- 
ever is  agreed  upon  by  the  greater  number,  whether  such  greater 
number  is  a  majority  of  the  whole  or  not,  shall  be  conclusive.  And 
though  it  is  not  naturally  incidental  to  a  society  to  be  determined  by 
such  a  majority  as  this;  yet  an  express  agreement  for  this  purpose,  or 
long  custom,  which  is  a  tacit  agreement,  ai-e  natural  means  of  obliging 
the  members  to  be  concluded  by  such  a  majority. 

It  may  happen,  that,  when  a  society  is  divided  upon  any  question 
into  three  or  more  parties,  though  none  of  the  parties,  taken  separately, 
make  a  majority  of  the  whole  society,  so  as  to  determine  upon  the 
whole  question;  yet  two  of  the  parties  may  so  far  agree,  upon  part  of 
the  question,  as  to  make  a  majority  for  determining  that  part.  And  if 
these  two  parties  are  reckoned  together  for  this  purpose;  then  the  re- 
maining part  of  the  question  is  to  be  determined  by  a  second  vote  or 
scrutiny.  Thus,  if  a  society  of  judges  ai*e  divided  into  three  parties, 
one  of  which  condemns  a  criminal  to  death,  another  condemns  him  to 
banishment,  and  a  third  acquits  him;  the  two  former  parties  agree  that 
he  is  guilty,  and  may  be  reckoned,  together,  to  make  a  majority  against 
those  who  acquit  him.  This  part  of  the  question,  then,  is  determined 
conclusively:  the  third  party  is  overruled  by  the  majority,  which  have 
agreed,  that  he  is  to  be  punished,  and  is,  therefore,  obliged,  upon  a 
farther  scrutiny,  to  join  itself  to  one  of  the  other  two  parties,  so  as  to 
make  a  majority  of  the  whole  for  settling  what  his  punishment  shall 
be.  Suppose  one  party  of  the  judges  to  condemn  the  criminal  in  a  fine 
of  ten  pounds;  another  party  to  condemn  him,  in  a  fine  of  five  pounds; 
and  a  third  party,  to  acquit  him:  those  who  condemn  him  in  a  fine  of 
ten  pounds,  agree  with  the  second  party,  that  he  is  to  be  fined:  but 
though  the  lesser  fine  of  five  pounds  is  included  in  the  greater,  yet  this 
is  no  reason  why  the  fine  should  be  settled  at  five  pounds.  The  two 
parties  agree,  or  say  the  same  thins,  thus  far,  that  he  is  to  be  fined:  but 
then  they  do  not  agree  entirely:  they,  who  set  the  fine  at  ten  pounds* 
may  be  understood  to  say,  that  he  shall  be  fined  five  pounds;  but  this 
is  not  all,  that  they  say;  they  say  thii^  and  more.  We  cannot,  there- 
fore, in  order  to  procure  a  majority  of  the  whole  society,  follow  the 
opinion  of  Grotius,  as  Gronovius  has  explained  it,  and  settle  the  fine  at 
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five  pounds,  but  must,  as  in  the  former  instance,  proceed  to  a  second 
scrutiny.  The  inajority  have  determined,  that  the  criminal  shall  be 
fined;  they,  therefore,  who.  were  for  acquitting  him,  are  concluded  thus 
far,  and  must  upon  the  other  part  of  the  question;  bow  much  the  fine 
shall  be?  agree  with  one  or  the  other  of  the  two  parties. 

These  difficulties  may,  however,  in  most  instances,  be  avoided,  if 
care  is  taken  in  stating  the  question,  to  divide  it  originally  into  all  its 
parts,  and  then  to  put  each  part  to  the  vote  separately.  Thus,  in  the 
first  instance  that  we  have  been  mentioning,  if,  instead  of  voting  from 
the  beginning,  what  in  general  was  to  be  determined  concerning  the 
person  accused,  the  judges  begin  with  voting,  whether  he  is  guilty  or 
not;  they  can  only  divide  themselves  into  two  parties.  If  this  ques- 
tion is  determined  in  the  affirmative,  they  may  next  vote,  whether  he 
is  to  be  punished  capitally  or  not;  and  here,  again,  there  can  be  but 
two  parties.  They  may  proceed  in  the  same  manner  through  the  se- 
veral sorts  of  punishment,  and  may  thus,  without  much  difficulty,  come 
to  a  clear  decision. 

*  The  foundation  of  a  society  may  be  some  real  possession,  in  which 
the  several  members  of  the  society  have  unequal  shares.  Thus  a  joint 
stoek  of  money  may  belong  to  several  proprietors;  and  some  of  these 
proprietors  may  have  ten  times,  some  four  times,  some  three  times  as 
great  a  share  in  the  capital  as  others.  In  such  societies,  Grotius  is  of 
opinion,  that  the  weight  of  «ach  person's  vote,  in  regard  to  the  man- 
agement of  the  joint  stock,  should  be  estimated  in  proportion  to  his 
share  in  that  stock;  or  that,  if  he,  who  has  one  share,  has  one  vote  upon 
any  question;  he,  who  has  two  shares,  should  have  two  votes;  and  he 
who  has  ten  shares,  should  have  ten  votes.  The  'equity  of  the  case 
seems  to  be  on  this  side^  as  it  is  equitable  to  allow  each  person  a 
weight,  in  determining  upon  any  question,  proportionable  to  the  inter- 
est which  he  has,  that  the  whole  stock  should  be  rightly  managed.  But 
the  reason  of  the  thing  is  on  the  other  side:  since  there  is  no  more 
likelihood  that  a  man  should  judge  rightly  about  the  management  of 
such  stock,  because  he  has  ten  shares  in  it,  than  there  would  have 
been,  if  he  had  been  possessed  of  no  more  than  one  share:  We 
cannot,  therefore,  from  the  nature  of  such  societies,  determine  either 
one  way  or  the  other:  and  this  uncertainty  makes  it  necessary,  that  the 
point  should  be  settled  by  particular  agreement.  In  fact,  we  find,  that 
some  societies  of  this  sort  have  settled  this  point  one  way,  and  that 
others  of  the  same  sort  have  settled  it  the  other  way. 

V.  t  When  a  society  meets  to  do  business,  the  absent  Absent  membera 
members  of  it  have  a  natural  right  to  vote  by  proxy;  have  a  right  to 
that  is,  to  appoint  agents,  who  shall  vote  in  their  stead:  ^***®  ^y  proxy. 
because,  what  a  man  does  by  another  is  naturally  as  much  his  own  act, 
as  if  be  had  done  it  in '  his  own  person.  But  when  we  speak  of  the 
right  of  voting  by  proxy,  as  a  natural  one,  we  must  not  be  understood 
to  mean,  that  it  is  an  unalienable  one,  so  that  the  members  of  a  society 
cannot,  by  agreement,  bind  themselves  either  to  vote  in  person,  or  not 
to  vote  at  all:  we  only  mean,  that,  where  no  such  agreement  has  been 
made,  either  expressly  or  by  custom,  it  is  not  incidental  to  society  that 
DO  member  should  have  a  right  to  act  by  another:  every  one  has,  in 

•  Grat  Lib.  11.  Cap.  V.  §  XXTI.  f  Grot.  Ibid.  §  XX. 
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this  instance,  as  in  all  others,  a  right  of  appointing  a  proxy  to  act  for 
him,  unless  he  has  consented  to  part  with  that  right 

A  society  may,  indeed,  be  so  formed,  that  each  member  may  be  re- 
presented in  it,  though  he  has  no  particular  proxy.  To  such  societies 
as  these,  it  is  naturally  incidental^  that  the  absent  members  of  them 
should  have  no  right  of  appointing  any  particular  proxies:  because  they 
are  represented  without  having  any.  Thus,  if  a  society,  which  is  too 
large  for  all  the  members  of  it  conveniently  to  meet  together  for  doing 
business,  chooses  a  select  number  or  smaller  society  out  of  the  whole, 
and  delegates  a  power  to  this  smaller  society  to  do  business  for  them; 
each  member  of  this  committee  or  smaller  society,  being  likewise  a 
member  of  the  whole,  has  had  his  vote  already  in  the  choice  of  such 
committee,  and,  consequently,  is  represented  in  it.  If,  therefore,  be 
should  at  any  time  be  absent  when  the  rest  meet,  he  has  no  right  of 
voting  by  any  particular  proxy  of  his  own  immediate  appointment;  be- 
cause, by  this  means,  he  would  be  twice  represented;  once  by  the 
committee,  which  he  had  a  share  in  choosing,  and  once  by  such  proxy 
so  appointed. 

But  in  all  societies,  where  there  is  no  right  of  appointing  proxies, 
and  even  in  thos6,  which  allow  this  right,  if  any  member  is  absent, 
without  appointing  his  proxy;  such  members,  as  are  present,  conclude 
the  whole:  because  those  who  are  absent,  ai-e,  by  their  not  attending 
either  in  person  or  by  proxy,  understood  to  devolve  their  power  of 
voting,  upon  those  who  do  attend. 


CHAPTER  IL 

OP  CIVIL  SOCIETY,  ITS  NATURE  AND  ORIGIN. 

I.  CivU  society f  what, — II.  7%6  motives  which  lead  men  to  form  civU 
societies. — ^III.  AU  mankind  are  not  one  civil  society. — IV.  7%€ 
manner  of  forming  civil  societies. — V.  Occasions  of  forming  civU 
societies. — VI.  How  men  become  members  of  dvil  societies. — VII. 
Members  of  a  civil  society^  not  to  leave  it  unthout  consent  qf  the 
puUic. — VIII.  How  far  allegiance  to  a  civU  society  is  due  from 
its  banistied  members. 

Civil  society,  what  I.  A  CIVIL  society,  or,  as  we  usually  call  it,  a  state, 
has*  already  been  defined  to  be  a  complete  assembly  of  men  of  free 
condition,  who  are  united  together  for  the  purposes  of  maintaining  their 
rights,  and  of  advancing  a  common  good.  These  two  purposes,  which 
civil  society  has  in  view,  point  out  to  us  the  mutual  claims  of  such 
society  and  of  its  several  members. 

Each  individual,  who  associates  himself  with  others,  so  as  to  form 
with  them  one  civil  society  or  body  politic,  does  it  with  a  view  of  ob- 
taining their  assistance  in  the  maintenance  and  support  of  his  rights; 
that  is,  he  proposes  to  himself  the  advantage  of  being  protected  against 
such  injuries^  as  he  might  have  been  exposed  to,  if  he  had  continued  in 

See  Book  1.  Chap.  I.  §  XL 
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a  state  of  natare.  On  the  other  hand,  the  body  politic,  to  which  he 
joins  himself;  that  is,  the  other  individuals,  with  which  he  associates, 
expect  in  return,  that,  as  he  is  protected  by  them,  he  shall  agree  with 
them  in  whatever  is  necessary  or  conducive  to  their  common  benefit. 

Now,  as  these  are  the  known  purposes  which  the  body  and  each  of 
its  members  have  respectively  in  view,  in  associating  with  one  another; 
the  very  act  of  associating,  though  there  should  be  no  express  stipula- 
tion between  them,  implies,  that  the  society,  considered»*as  a  body, 
agrees  to  the  terms  upon  which  each  individual  joins  himself  to  it; 
and  that  each  individual  agrees  to  the  terms  upon  which  the  society 
admits  him  as  a  member.  And  thus  the  society  obliges  itself  to  pro- 
tect its  several  members;  and  each  member  obliges  himself  to  pay  alle- 
giance to  the  society;  that  is,  to  conform  himself  to  whatever  such  so- 
ciety shall  judge  to  be  for  the  common  good. 

II.  Under  the  notion  of  protection  two  things  are  The  motives  which 
implied;  first,  the  ascertaining  our  several  rights,  and  lead  men  to  form 
consequently  the  several  duties  that  correspond  to  them;  ^^^  societies. 
and  secondly,  the  use  of  such  force  as  is  necessary  to  prevent  those 
rights  from  being  violated.  The  law  of  nature  considers  all  mankinid 
as  one  great  society,  and  obliges  them,  in  this  view,  not  to  hurt  one 
another,  and  mutually  to  do  for  one  another  all  such  kind  offices  as  are 
in  their  power.  And  if  all  mankind  were  fully  informed  of  the  se- 
veral particulars  included  in  this  general  rule,  and  were  ready  to  act 
accordingly,  they  would  have  no  inducements  to  separate  themselves 
into  lesser  communities,  or  to  form  civil  societies.  But  though  the 
general  rule  of  duty  may  be  plain  and  obvious,  yet  all  men  are  not 
able  to  apply  it  to  particular  instances  of  practice,  and  even  amongst 
those,  who  can  apply  it,  few  are  willing  to  act  up  to  it.  *  The  law  of 
nature  has,  indeed,  provided  a  remedy  against  injuries  in  the  equality 
of  nature:  any  person,  who  is  either  in  danger  of  su£fering  an  injury, 
or  has  actually  suffered  one,  may  make  use  of  force  either  to  defend  or 
to  redress  himself.  But  this  remedy  will  frequently  be  insufficient, 
when  he  has  no  force  but  his  own  to  carry  his  claims  into  execution, 
and  to  support  him  in  the  enjoyment  of  what  he  has  a  right  to.  If  those 
who  unjustly  oppose  or  attack  him  are  stronger  than  he  is,  his  right 
will  avail  but  little  against  their  superior  strength.  He  might,  indeed, 
defend  himself,  but  he  is  not  able:  he  might  demand  reparation  of  what 
damages  he  has  sustained;  but  he  is  too  weak  to  enforce  this  demand: 
he  might  inflict  punishment  upon  them,  who  have  done  wrong,  and  so 
secure  himself  for  the  future;  but  they  are  stronger  than  he  is,  and 
refuse  to  submit  to  it.  However,  we  are  to  observe,  that  not  only  the 
person  who  has  suffered  an  injury,  but  those  likewise,*  who  have  done 
one,  have  sometimes  occasion  for  more  strength  than  they  are  masters 
otj  to  secure  what  they  have  a  right  to.  As  the  sufferer  is  apt  to  be 
too  much  blinded  by  passion  and  biassed  by  prejudice,  to  see  how  far 
his  duty  will  allow  him  to  go;  there  is  commonly  occasion  for  some 
less  prejudiced  understanding  than  his  own,  to  lead  him  to  what  is 
right,  and  for  some  superior  strength,  to  oppose  itself  to  t^is  passions 
and  prevent  him  from  doing  what  is  wrong. 

•  Book  I.  Chap.  XV.  XVn,  XVm. 
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*A11  men  may,  indeed,  in  the  liberty  of  nature,  join  their  force  to 
support  the  practice  of  justice:  but  then  they  are  not  obliged  to  do  so; 
they  are  not  so  far  bound  to  make  themselves  parties  in  the  quarrel  of 
another,  as  to  give  him  any  right  to  demand  it  of  them.  And  even  if 
he  could  demand  their  assistance,  he  would  many  times  have  no  benefit 
from  it;  unless  he  had  strength  enough  to  compel  them:  and  it  is  only 
for  want  of  such  strength  that  he  has  any  occasion  for  their  assistance. 

Here,  th«fi,  are  sufficient  motives  to  c^igage  mankind  to  enter  into 
civil  societies,  that  every  one  may,  by  the  joint  understanding  of  many, 
be  informed  of  his  duty,  and  that  every  one  may,  by  the  joint  force  of 
many,  be  compelled  to  practise  it.  Nor  can  we  well  conceive  any 
other  motives  that  should  lead  mankind  thus  to  associate,  but  what  may 
be  reduced  to  one  or  other  of  these  two  heads:  because  all  would  be 
as  happy  as  they  could  wish  to  be,  or  at  least  as  the  condition  of  human 
nature  would  allow  them  to  be;  if  all  were  fully  informed  of  their 
duty,  and  all  were  willing  and  ready  to  comply  with  it. 
All  mankind  are  III.  The  motives  which  we  have  been  speaking  of, 
not  one  civil  so-  would  not  engage  any  man  to  associate  himself  with  all 
^*^*^'  his  species.     What  he  is  chiefly  concerned  in  is,  that 

they  who  live  near  him,  or  with  whom  he  has  the  most  frequent  inter- 
course, should  have  their  duty  ascertained,  and  should  be  held  to  the 
performance  of  it  by  such  a  force,  as  is  sufficient  to  restrain  or  to  cor- 
rect them.  His  interest  will  be  secured,  as  fiiir  as  he  wants  to  have  it 
secured,  pflrovided  they,  who  are  most  likely  to  hurt  him,  or  to  hinder 
his  benefit,  are  informed  what  they  ought  to  do,  and  what  they  ought 
to  avoid;  and  provided  he  associates  himself  with  such  a  number,  ais 
will  have  force  enough  to  guard  him  against  the  injuries  which  he 
fears,  or  to  redress  the  injuries  which  he  has  suffered.  As  good  care 
is  taken  of  his  happiness,  as  he  has  occasion  for,  by  joining  himself  to 
a  part  of  mankind:  if  they,  to  whom  he  is  joined,  are  properly  inform- 
ed of  their  duty,  and  have  strength  enough  both  to  enforce  the  practice 
of  this  duty  amongst  themselves,  and  to  repel  the  injuries  of  all,  who 
are  not  associated  with  them,  it  is  of  no  importance  to  him  to  join  him- 
self in  this  manner  to  any  more,  and  much  less  to  form  the  same  sort 
of  connexion  with  all  mankind. 

It  is  necessary,  that  the  number  of  persons  thus  uniting  themselves 
should  not  be  very  small:  because,  though  others  who  are  at  a  distance 
from  them  and  have  but  little  intercourse  with  them,  are  not  very  likely 
to  injure  them  at  all,  or  at  least  have  not  an  opportunity  of  injuring 
them  frequently;  yet,  since  what  is  not  very  likely  to  happen  often, 
may  possibly  happen  sometimes,  it  is  convenient  to  have  such  a  num- 
ber united  as  will  be  able,  not  only  to  restrain  them  who  are  members 
of  the  same  society  from  doing  what  is  wrong  to  one  another,  but  to 
repel  likewise  the  violence  of  others,  who  are  not  associated  with  them. 
But  in  the  meantime  the  ends  which  men  propose  to  themselves  in 
forming  civil  societies,  are  so  far  from  leading  them  to  associate  in  this 
manner  with  their  whole  species,  that  in  such  a  bulky  society  these 
ends  could  not  be  conveniently  and  effectually  answered.  The  com- 
mon understanding  of  such  an  extensive  body  could  neither  be  collect- 
ed nor  made  known,  so  as  to  guide  all  the  parts  of  it:  and  such  an  un- 
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wieldy  body  would  be  unable  to  exert  its  joint  force.  There  would, 
indeed,  be  no  exercise  of  a  common  force  wanting  to  repel  the  external 
enemies  of  this  vast  comiiiunity;  because,  by  the  supposition,  all  man- 
kind are  included  in  it.  But,  then,  as  the  several  parts  of  it  have  such 
inconsistent  humours,  and  such  diflferent  interests;  some  or  other  of 
them  would  set  up  for  themselves,  and  would  be  daily  forming  lesser 
bodies  with  an  interest  of  their  own,  separate  from  the  interest  of  the 
rest.  And  as  the  joint  force  of  the  whole  could  not  exert  itself  to  re- 
press such  parties,  after  they  were  formed,  those  parties  would  be  able 
to  do  what  they  pleased;  unless  the  force  of  their  nearest  neighbours 
was  sufficient  to  repress  them.  But  as  this  neighbouring  force  would 
not  always  be  sufficient  for  this  purpose,  the  parties  so  formed  would 
sometimes  establish  themselves  into  a  separate  society.  It  would,  there- 
fore, not  only  be  useless,  as  to  the  ends  of  engaging  in  civil  society,  to 
form  one  of  such  a  vast  extent;  but  even,  if  such  an  one  was  formed, 
it  would  be  impossible  for  it  to  subsist  long,  without  being  broken  to 
pieces,  and  resolved  into  such  smaller  bodies,  as  can  be  directed  by  the 
common  understanding  or  general  sense  of  their  respective  wholes,  and 
can  exert  such  a  joint  force,  as  is  necessary,  not  only  to  guard  them- 
selves from  foreign  enemies,  but  to  reduce  their  several  constituent 
parts  to  obedience,  and  by  this  means  to  keep  themselves  together. 

IV.  What  has  been  already  shown,  in  the  former  part  The  manner  of 
of  this  work,  concerning  the  natural  rights  of  mankind  forming  civ'd  so- 
considered  as  individuals,  will  serve  to  teach  us  by  what  ^*^**^*- 
means  civil  societies  must  be  formed,  in  order  to  make  them  consistent 
with  those  natural  rights.  *  Every  man  has  naturally  a  right  to  think 
and  to  act  for  himself.  The  law  of  nature  has  indeed  restrained  him 
from  doing  what  is  unjust,  and  has  subjected  him  to  proper  checks  to 
prevent  him  from  causelessly  hurting  others,  and  to  proper  punishment, 
if  he  does  causelessly  hurt  them:  it  has  obliged  him  likewise  to  ad- 
vance the  happiness  of  mankind,  as  he  has  ability  and  opportunity;  but 
then  it  leaves  him  to  judge  and  determine  for  himself  in  what  instances 
he  can  conveniently  advance  their  good,  and  to  choose  for  himself  the 
means  of  doing  it.  When  he  becomes  a  member  of  a  civil  society,  the 
public  or  body  politic  claims  a  right  of  pointing  out  to  him  what  is  just 
and  what  is  unjust,  and  of  directing  him  likewise  what  good  he  is  to 
do,  and  in  what  manner  he  is  to  do  it.  There  is  no  way  of  making 
such  a  claim  as  this,  consistent  with  his  natural  right  of  thinking  and 
choosing  for  himself;  unless  by  his  own  consent,  either  express  or  tacit, 
he  has  waived  this  right,  and  has  voluntarily  agreed  to  be  so  guided  and 
directed.  Every  man  has  naturally  a  right  to  make  use  of  his  own 
force,  either  for  his  own  defence,  when  he  is  in  danger  of  being  injur- 
ed, or  to  obtain  reparation  and  to  infliet  punishment,  when  he  has  been 
injured.  But  the  civil  society,  to  which  he  is  joined,  claims  a  right  to 
judge  both  upon  what  occasions  any  force  is  lawful,  and  what  force  is 
la^i^l  upon  these  occasions.  And  as  it  takes  him  and  all  its  other 
members  under  the  protection  of  the  common  force,  and  considers  him 
as  a  part  of  the  public;  it  does  not  allow  him  to  exert  his  own  force, 
but  in  concert  with  the  public,  and  requires  him  so  to  exert  it,  when- 
ever it  is  wanted.     Here  again  the  claim  of  civil  society,  upon  the  in- 
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dividuals  that  compose  it,  cannot  be  reconciled  with  the  natural  rights 
of  mankind,  unless  each  individual  has,  either  by  express  or  tacit,  by 
explicit  or  implied  consent,  parted  with  such'  rights,  and  agreed,  that, 
where  the  public  force  can  defend  or  redress  him,  he  will  never  make 
use  of  his  own,  but  in  such  manner  as  the  public  shall  direct.  Thus 
the  liberty  of  individuals  is  abridged  in  a  state  of  civil  society :  the  com- 
munity has  such  a  claim  upon  them  in  respect  both  of  the  rules,  which 
they  are  to  follow,  and  of  the  manner  in  which  they  are  to  make  use 
of  tfieir  force,  as  the  same  men  that  compose  the  society  would  not  have 
had,  either  severally  or  jointly,  if  they  had  continued  unassociated,  or 
had  remained  in  that  state  of  equality  in  which  all  mankind  are  naturally 
placed.  And  as  it  would  be  an  injury  to  take  any  part  of  their  natural 
liberty  from  them  without  their  consent,  the  consequence  is,  that  civil 
societies  could  not  be  formed,  consistently  with  natural  justice,  by  any 
other  means  than  by  the  joint  consent,  either  express  or  tacit,  of  these 
who  compose  them. 

Each  individual  who  thus  consents  to  give  up  a  part  of  his  natural 
liberty,  obtains  however  more  than  an  equivalent  for  what  he  gives  up. 
If  he  submits  to  be  guided  in  his  duty  by  the  public  understanding  or 
general  sense  of  the  community  to  which  he  joins  himself,  those,  who 
are  near  him,  and  with  whom  he  has  the  most  frequent  intercourse, 
submit  in  return  to  be  guided  in  the  same  manner.  And  as  by  this 
means  he  is  less  likely  to  transgress  the  duty  which  he  owes  to  others, 
so  he  has  good  reason  to  expect  that  others  will  be  less  likely  to  trans- 
gress the  duty  which  they  owe  to  him,  than  if  both  they  and  he  had 
continued  in  a  state  of  natural  independency.  As  he  parts  with  his 
independent  right  of  using  his  own  force  according  to  his  own  discre- 
tion, either  to  defend  or  to  redress  himself,  and  gives  the  public  a  claim 
upon  him  to  join  his  force  with  theirs,  who  are  associated  with  him, 
whenever  his  assistance  is  wanted;  so  in  return  he  is  assured  of  the 
protection  of  the  community,  and  has  the  advantage  of  a  stronger  force 
than  his  own,  to  defend  and  to  redress  him  when  he  has  a  reasonable 
occasion  for  it. 

As  this  principle  of  forming  a  civil  society  by  the  mutual  consent  of 
those  who  are  members  of  it,  is  sufficient  to  reconcile  the  obligations 
which  each  member  is  under  to  the  public,  with  their  respective  natu- 
ral rights;  so  it  will  likewise  show  us,  that  their  associating  themselves 
together  in  this  manner  is  not  contrary  to  the  rights  of  others,  who  are 
not  a^ociated  with  them,  and  to  the  obligations  which  they  are  under 
to  the  rest  of  their  species.  The  claim  which  the  public  has  upon  the 
liberty  of  each  individual  who  is  a  member  of  it,  arises  originally  from 
his  own  consent.  This  *  claim,  therefore,  can  extend  no  farther,  than 
such  individual  had  a  power  of  binding  himself  or  of  alienating  his 
liberty.  Now,  each  individual  who  joins  himself  to  any  civil  society, 
is  under  a  prior  obligation  to  observe  the  laws  of  nature,  and  to  make 
them  the  rule  of  his  conduct  towards  all  mankind:  and  as  he  has  not 
the  liberty  of  transgressing  those  laws,  he  cannot  alienate  a  liberty 
which  he  never  had:  and  consequently  he  cannot  give  the  society  a 
right  to  require  him  to  transgress  them.  When,  therefore,  a  number 
of  men  have  united  themselves  together  for  the  purposes  of  maintain- 
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ing  their  rights,  and  of  promoting  their  common  good;  what  thej  have 
done  in  order  to  obtain  these  purposes,  is  no  injury  to  the  rest  of  man- 
kind. The  individuals  ivho  are  thus  associated,  are  still  under  the 
same  obligations  towards  all  such  as  are  not  associated  with  them,  that 
they  would  have  been  under  if  they  had  still  continued  in  the  liberty 
of  nature.  Whatever  adventitious  obligations  arise  from  the  civil  con* 
nexion  of  these  individuals  with  one  another,  they  must  be  such  as  are 
consistent  with  the  duties  which  they  naturally  owe  to  the  rest  of  man- 
kind, who  are  not  joined  to  them  by  any  connexions  of  this  sort.  Those 
who  are  members  of  the  same  civil  society,  acquire  new  rights  and  are 
laid  under  new  obligations  in  respect  of  one  another.  But  then,  since 
these  rights  and  these  obligations  must  be  consistent  with  the  law  of 
nature,  all  who  are  members  of  the  same  civil  society,  are  still  bound 
to  observe  the  law  of  nature  towards  the  rest  of  mankind;  their  rights 
and  obligations  in  respect  of  all  such  as  are  either  members  of  different 
civil  societies,  or  remain  in  the  liberty  of  nature,  are  the  same  that  they 
would  have  been  if  no  such  civil  connexions  had  ever  been  formed. 

V.  The  occasions  of  foi^ming  or  beginning  distinct  oocuionsof  fonn- 
civil  societies  have  been  various.  A  number  of  indi-  inff  civil  societies. 
viduals,  fidling  into  distress  at  cme  and  the  same  time,  and  hoping  by 
their  joint  force  and  mutual  assistance  to  mend  their  condition,  have  in 
many  instances  been  the  founders  of  new  civil  societies.  Thus  a  mul- 
titude of  the  Heneti,  who  had  been  driven  from  Paphlagonia,  joined 
themselves  to  Antenor,  and  settling  with  him  on  the  coast  of  Italy, 
founded  the  state  of  Venice.  It  may  perhaps  be  denied,  that  there 
ever  was  a  time  when  all  mankind  lived  in  a  state  of  nature.  But  be 
this  as  it  will,  there  certainly  have  been  many  persons  who  at  one  and 
the  same  time  have  been  broken  off  from  societies  already  established, 
and  have  been  forced  to  shift  for  themselves  independently  of  one 
another.  Individuals  in  these  circumstances  are  properly  in  a  state  of 
nature,  and  have  no  other  connexions  with  one  another,  besides  what 
thej  make  by  joint  consent:  and  their  common  distress  is  a  natural  oc- 
casion of  endeavouring  to  form  such  connexions  for  their  mutual  relief 
and- support. 

But  distress  has  not  always  been  the  occasion  which  led  men  to  unite 
together  and  to  form  a  common  or  civil  interest.  They  have  sometimes 
been  brought  together  by  their  birth,  that  is,  by  having  arisen  from  the 
same  common  parent.  I  would  not  be  understood  to  mean  that  parental 
power  is  the  same  with  kingly  power;  and  that  the  children  of  the 
same  parent  were  under  any  natural  obligation  to  submit  to  such  parent 
as  their,  civil  governor,  after  they  were  grown  up.  They  were  sub- 
ject indeed  to  his  parental  authority  whilst  they  continued  in  the  state 
of  infancy;  and  this  might  induce  them  to  place  themselves  afterwards 
by  their  free  consent  under  his  civil  jurisdiction.  But  if  no  such  *  con- 
sent had  intervened,  then  as  soon  as  they  were  grown  up,  and  ivere 
able  to  think  and  to  act  for  themselves,  they  were  naturally  at  liberty 
either  to  continue  in  his  family,  and  so  to  become  subject  to  his  power, 
as  the  head  of  this  little  community,  or  else  to  withdraw  themselves 
from  it,  and  to  begin  other  families  or  communities  of  their  own.  Their 
children,  again,  when  they  came  to  years  of  discretion,  would  enjoy 
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the  same  liberty;  they  might  eiflier  remain  with  the  original  ancestor, 
and  so  increase  Ae  femily;  or  they  might  separate  themselves  from  this 
community  and  set  up  for  themselves.  If  the  children  of  the  same 
parent)  and  their  descendants  after  them,  chose  to  remain  united  to- 
gether under  the  direction  of  the  common  ancestor;  such  a  numb^*  of 
free  men  so  united  by  their  own  consent,  in  order  to  secure  their  re- 
spective rights,  and  to  advance  their  common  interest,  would  form  a 
civil  society.  I  call  them  free  men;  notwithstanding  the  subjection  to 
their  common  ancestor,  which  began  from  their  birth,  might  be  continu- 
ed during  the  life-time  of  such  ancestor:  because  when  they  were  at 
ai^  to  judge  for  themselves,  they  were  free  to  separate  themselves  from 
his  family:  and  if  their  subjection  to  him  as  their  civil  governor  con- 
tinued, it  was  the  effect  of  their  own  act.  His  authority  as  a  parent 
ceased  when  they  attained  to  the  use  of  their  reason:  and  whatever  au- 
thority, properly  so  called,  he  might  have  over  them  afterwards,  as 
parts  of  his  family,  it  was  derived  from  their  choosing  to  continue  in 
this  fiomly,  of  which  he  was  the  head.  If  any  of  the  immediate  or  the 
remoter  descendants  of  this  common  ancestor  found  reasons  to  leave  the 
family,  those  who  so  separated  themselves  from  it,  acted  as  consistently 
with  the  law  of  nature,  and  consequently  had  as  good  a  right  to  do  what 
they  did,  as  the  others  who  remained  in  it.  for  the  law  of  nature, 
after  children  are  arrived  at  a  proper  age,  ties  them  to  no  other  duty  in 
respect  of  their  parents,  besides  those  of  gratitude  and  reverence:  and 
these  are  duties  which  will  not  confine  them  to  live  under  the  jurisdic- 
tion of  their  parent;  they  are  duties  which  imply  no  such  subjection 
as  will  oblige  the  children  to  continue  in  the  parent's  family,  and  to 
submit  themselves  to  his  civil  authority. 

The  *  Jewish  state  arose  from  such  a  beginning  as  this.  The  de- 
scendants of  Abraham,  in  those  branches  of  the  ilimily,  which  were 
derived  from  Isaac,  and  after  him  from  Jacob,  continued  together,  till 
they  were  so  increased  as  to  become  a  multitude;  and  till  their  family 
connexion  ended  in  a  civil  union.  In  the  meantime,  Ishmael  and 
Esau,  with  their  respective  descendants,  separated  themselves  from 
the  rest  of  the  family;  and  each  of  them  founded  distinct  bodies  politic. 
They  became  wholly  unconnected  with  the  rest  of  their  brethren,  and 
with  each  other,  and  had  no  other  connexion  with  their  respective 
parents,  besides  the  ties  of  filial  love  and  reverence.  We  have  an  in- 
stance of  this  filial  love  in  Ishmael,  when  he  joined  with  his  brother 
Isaacf  in  burying  their  common  parent.  And  I  choose  to  take  notice 
of  this  circumstance,  that  the  reader  may  not  imagine  the  son's  duty  of 
filial  reverence  to  be  inconsistent  with  his  civil  independency:  for  it  is 
plain,  that  Ishmael,  notwithstanding  this  act  of  filial  reverence,  had  no 
civil  dependence  upon  his  father  Abraham:  because  he  was  then  sepa- 
rated from  the  family  of  Abraham,  not  only  by  his  own  choice,  but  by 
the  act  of  Abraham  himself,  and,  consequently,  was  so  entirely  fi:^ 
from  all  proper  jurisdiction  of  his  parent,  as  to  have  a  full  right  to  dis* 
pose  of  himself  in  what  manner  he  pleased.  It  is  farther  observable 
in  this  patriarchal  family,  that  a  son,  by  being  separated  from  the  family 
of  his  parent,  not  only  ceases  to  be  under  the  jurisdiction  of  this  fiimiiy 
with  the  parent  at  the  head  of  it,  but  may  even  acquire  civil  jurisdie- 
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lion  over  it  Joseph  was  accidentally  separated  from  the  rest  of  his 
brethren,  and  began  a  family  of  his  own'  in  Egypt;  where  he  was  ad- 
vanced to  civil  authority,  not  only  over  the  native  Egyptians,  but  over 
all  strangers,  who  were  permitted  to  settle  in  that  country;  amongst 
whom  we  find  his  father  and  his  brethren.  No  one  can  reasonably 
deny,  that,  in  these  circumstances,  he  had  as  good  a  natural  right  to 
found  a  distinct  society,  as  his  father  Jacob  had.  ,  Any  positive  com- 
mand of  God  to  keep  all  the  children  of  Jacob  united  together  is  here 
€Hit  of  the  question.  As  we  are  now  considering  how  civil  societies 
may  begin,  and  what  may  give  occasion  to  the  founding  of  them  con- 
Atatently  with  natural  right;  we  might  be  excused  from  taking  notice 
of  whatever  is  matter  of  positive  institution.  However,  we  find,  that 
eyen  in  this  family,  which  was  kept  together  by  such  positive  com- 
mand, the  descendants  of  Joseph  were  looked  upon  as  parts  of  a  new 
family,  exempt  from  the  patriarchal  jurisdiction,  till  they  were  recalled 
info  it  by*  adoption  or  consent  of  parties.  So  little  ground  is  there 
for  coneludiog,  that,  because  family  connexions  have,  in  some  in- 
stances, been  the  occasion  of  civil  union;  therefore,  civil  power  is 
naturally  derived  from  parental  authority,  without  the  consent  of  those 
who  are  subject  to  such  civil  power. 

The  reader,  if  he  attends  to  the  history  of  Abraham's  fiunily,  will.be 
i^Ie  to  deduce  these  consequences  from  it.  First,  civil  societies  may 
frequently  begin  from  family  connexions;  the  children  and  descendants 
of  the  same  common  stock,  having  been  connected  with  one  another 
originally,  may  choose  to  continue  united,  and  by  such  a  voluntary 
union,  which  their  original  connexion  led  them  to,  may  form  a  body 
politic.  But  then  secondly,  though  every  child  is  born  under  a  natural 
subjection  to  his  parents;  yet  he  becomes  independent  of  them  as  he 
advances  in  years,  and  is  able  to  think  and  to  act  for  himself.  He  is, 
therefore,  at  liberty  either  to  separate  himself  from  his  brethren,  to 
renotove  himself  from  under  the  jurisdiction  of  his  parents,  and  to  begin 
a  family  or  society  of  his  own,  or  else  to  continue  with  his  brethren,  to 
remain  under  the  jurisdiction  of  his  parents,  and  so  to  make  a  part  of 
diat  community,  of  which  his  parents  are  the  head.  If  the  child  sepa- 
rates himself  from  the  family  of  his  parents,  their  authority  over  him 
is  at  an  end;  nay,  he  may  even  acquire  civil  jurisdiction  over  them. 
He  still  owes  them,  indeed,  the  duties  of  gratitude  and  esteem;  and  as 
the  instance  of  Ishmael,  already  mentioned,  will  serve  to  teach  us,  that 
these  duties  are  consistent  with  the  civil  independence  of  the  child,  so 
the  behaviour  of  Joseph  towards  his  father  is  an  evidence,  that  the  duty 
of  filial  piety  is  so  far  from  subjecting  the  son  to  any  civil  jurisdiction 
of  the  father,  that  it  is  consistent  even  with  the  son's  civil  jurisdiction 
over  the  father.  If  the  child  remains  in  the  family  of  the  parent:  then, 
indeed,  the  parent's  authority  over  him  continues  after  he  is  come  to 
years  of  discretion:  but  it  is  continued  no  otherwise,  than  by  the  choice 
and  voluntary  act  of  the  child:  it  is  his  own  consent,  either  express  or 
tacit,  which  produces  civil  jurisdiction,  when  paternal  authority  ends. 

If  any  one  doubts,  whether  civil  society  arose  at  fiirst  from  mutual 
eonsent,  and  his  doubts  proceed  from  a  notion,  that  mankind  were  never 
aetually  in  a  state  ot  equality,  because  all  men  were  born  in  a  natural 

*  Gen.  XLVm.  5,  6. 16. 
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subjection  to  their  parents;  it  will  now  be  easy  to  clear  up  this  diffi- 
culty. The  subjection  of  a  child  to  the  authority  of  his  parents  conti- 
nues during  his  infancy:  but  after  he  is  come  to  years  of  discretion,  he 
is  then,  as  to  any  jurisdiction  or  authority,  properly  so  called,  equal  to 
his  parents,  and  is,  therefore,  in  respect  of  them,  so  far  in  a  state  of 
nature,  as  to  be  at  liberty  either  to  join  with  them  in  the  same  society, 
or  to  begin  a  society  of  his  own.  Suppose  it,  therefore,  to  be  true,  in 
fact,  that  civil  society  is  as  ancient  as  the  race  of  mankind,  and  that  the 
natural  connexions  of  the  first  family  gave  occasion  to  the  first  civil 
society;  yet  this  supposition  will  be  no  objection  to  what  has  been  said 
concerning  the  means,  by  which  civil  societies  are  formed.  These 
family  connexions  might  give  occasion  to  civil  union;  but  such  union 
could  never  be  formed  consistently  with  that  natural  equality  and  in* 
dependency,  to  which  all  men  are  born,  without  some  exj^ress  or  tacit 
consent  of  the  individuals  so  united.  Notwithstanding  the  first  man's 
parental  authority  over  his  children,  he  would  have  had  no  natural 
right  to  keep  them  in  subjection,  after  they  became  capable  of  thinking 
and  acting  for  themselves;  if  they  had  not  agreed  to  submit  to  him  as 
their  civil  governor. 

It  is  probable,  indeed,  that  the  first  civil  societies  were  nothing  else 
but  so  many  distinct  families  with  their  respective  parent  at  the  head 
of  each  of  them.     But  then  we  cannot  well  imagine,  that  in  these  first 
rudiments  of  civil  society,  or  these  first  attempts  to  form  bodies  poli- 
tic, every  thing  was  immediately  as  well  regulated,  as  we  find  it  at 
present.     There  is  not  the  least  appearance  of  reason  for  believing 
that  the  ties,  by  which  the  several  parts  of  these  bodies  were  united  to 
one  another,  were  the  same  then,  that  we  find  them  to  be  now.     We 
must,  on  the  one  hand,  be  but  little  acquainted  with  the  history  of 
mankind,  or  of  the  beginning  of  nations,  if  we  can  persuade  ourselves, 
either  that  the  first  civil  society  was  formed  by  a  regular  meeting  of 
a  number  of  men,  who  had  before  lived  in  a  state  of  nature,  and  then 
agreed  to  unite  into  a  body  politic,  which  arose  at  once  from  such 
agreement,  complete  in  all  its  parts,  as  well  methodized  as  the  ends 
of  forming  such  bodies  require,  as  the  light  of  reason  could  suggest, 
or  the  law  of  nature  admit.     On  the  other  hand,  if  we  are  aware, 
that  the  first  rudiments  of  civil  society  were  laid  amongst  the  chil- 
dren of  the  same  parent,  and  amongst  the  families  descended  from 
the  same  common  stock;  we  must  have  made  but  few  observations 
upon  the  gradual  improvements  in  all  other  human  inventions,  if  we 
can  persuade  ourselves  that  societies  were  from  the  beginning  kept  to- 
gether by  the  same  ties  which  keep  them  together  at  present.     One 
would  rather  think  that  a  common  affection  for  their  parent,  a  defer- 
ence to  his  judgment,  a  sense  of  his  regard  for  them,  and  the  inconve- 
nience of  leaving  him,  were  the  bands,  which  at  first  kept  his  descend- 
ants together.     As  these  bands  would  be  broken  by  his  death,  the 
several  families,  which  were  derived  from  him,  would  then  be  at  liberty 
to  separate  from  one  another.      Thus  the  several  sons  of  the  same 
parent,  who  continued  in  a  sort  of  temporary  society  whilst  he  lived, 
would  be  in  a  state  of  nature  after  his  death,  and  might  either  by  a 
subsequent  consent,  continue  united  under  such  a  form  of  government 
as  they  could  agree  upon,  or  else  might  each  of  them  assert  his  owa 
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independencj,  and  begin  a  society  from  that  branch  of  the  family,  of 
which  he  himself  was  the  head. 

We  meet  with  something  like  this  in  the  history  of  Jacob  and  Esau. 
*  Though  Esau  complained  of  having  been  defrauded  by  his  brother; 
jety  whilst  they  continued  in  the  family  of  Isaac,  he  considered  him- 
self as  under  the  jurisdiction  of  their  common  parent,  and  did  not 
propose  immediately  to  punish  the  act  which  he  complained  of,  but 
resolved,  that,  after  Isaac's  death,  he  would  assert  his  own  indepen- 
dency, and  would  kill  his  brother  Jacob.  His  f  convenience,  however, 
led  him  afterwards  to  separate  from  his  father,  and  to  set  up  for  himself, 
before  this  event  happened.  By  this  means  he  became  independent  of 
the  little  society  to  which  he  formerly  belonged,  and  was  advanced  to 
be  the  head  of  such  another  society  of  his  own  forming.  Jacob  was 
aware  of  this;  and  knowing  that  his  brother  Esau  was  no  longer  under 
thie  jurisdiction  of  their  common  parent,  he  did  not  think  himself  safe 
under  Isaac's  protection,  but  sought  for  other  means  of  security,  and 
endeavoured  to  pui'chase  the  friendship,  or  at  least,  to  appease  the  anger 
of  Esau  by  a  present. 

It  is  not  necessary  to  suppose,  that  all  civil  societies  were  increased, 
till  they  became  as  large  as  we  now  find  them,  by  the  constant  addition 
of  fresh  descendants  from  the  same  original  parent.  As  the  sons  of  one 
common  parent,  and  the  families  derived  from  those  sons  who  had  con- 
sented to  remain  united  together  under  the  jurisdiction  of  such  parent, 
as  long  as  he  lived,  were  at  liberty  after  hid  death  either  to  continue  in 
a  like  union,  or  to  separate  from  one  another;  so  the  sons  of  different 
families,  and  their  descendants  with  them,  in  consequence  of  such  a 
liberty  as  this,  might  join  with  one  another  and  form  larger  bodies, 
which  did  not  come  originally  from  the  same  common  stock.  Such 
unions  may  frequently  have  been  occasioned  by  the  want  of  a  settle- 
ment, or  by  the  fear  of  unjust  violence.  The  fear  even  of  just  punish- 
ment has  undoubtedly  sometimes  increased  the  multitude  in  a  society 
thus  joined  together:  and  Rome  itself  would  have  begun  from  smaller 
numbers  than  it  did,  if  its  founder  had  not  opened  an  asylum  to  screen 
criminals  from  justice.  Nay,  there  is  some  reason  to  believe,  that  the 
first  society  which  we  read  of,  owed  its  original  to  such  an  occasion  as 
this.  ^The  first  city  that  history  makes  mention  of,  was  built  by  Cain. 
And  if  Cain  does  not  show  what  motive  led  him  to  this  undertaking, 
when  he  declares  his  apprehension,  that  every  one  who  found  him 
would  kill  him;  yet  we  may  learn  it  with  some  degree  of  certainty 
from  what  Lamech  is  recorded  to  have  said  to  his  two  wives.  He  did 
not  choose  to  be  shut  up  with  his  brethren,  but  was  desirous  to  live  at 
large  like  the  rest  of  mankind:  ^nd  to  encourage  his  wives  not  to  fear, 
that  the  crime  of  their  ancestor  would  be  punished  upon  them,  he  clears 
himself  from  the  guilt  of  it,  and  assures  them  that  there  was  no  danger 
in  leaving  their  present  way  of  life,  and  in  trusting  themselves  abroad. 
This  will  be  the  most  obvious  meaning  of  what  he  says  to  Adah  and 
Zillah,  if  we  render  the  words  as  they  may  be  rendered:  Have  I  slain 
a  man  to  my  wounding,  and  a  young  man  to  ray  hurt^  If  Cain  shall  be 
avenged  seven-fold,  truly  Lamech  seventy  and  seven-fold. 

*  Gen.  XXVII.  41.  f  ^^  XXXII.  3,  4,  &c  4  Geo.  IV.  17.  33. 
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How  men  become  VI.  The  condition  of  mankind  is  at  present  something 
memberB  of  civU  different  from  what  it  was  formerly,  when  civil  societies 
aocietiea.  ^^^  began  to  establish  themselves.    Such  societies  arc 

now  established  in  almost  all  parts  of  the  world  that  are  inhabited  at 
all:  they  are  no  longer  in  their  first  rudiments,  as  they  were  whikt 
separate  families  were  making  attempts  to  settle  themselves,  and  to  coK 
lect  a  force  sufficient  to  repel  injuries,  but  are  founded  upon  steady 
principles,  and  unite  their  several  members  together  bv  firm  and  last- 
ing  ties.  And  yet  even  in  the  present  circumstances  of  mankind ^  nunn 
berless  individuals  have  an  opportunity  of  setting  themselves  free  ftt)m 
these  ties  in  such  a  manner  as  to  be  at  liberty  either  to  found  new  civil 
societies,  or  to  unite  themselves  to  such  new  societies  as  others  have 
beeun. 

it  will  be  necessary,  for  the  better  understanding  this  matter,  to  con- 
sider by  what  means  men  naturally  become  members  of  any  particular 
nation  or  civil  society;  and  by  what  means,  after  they  are  so  become 
members,  they  may  be  at  liberty  to  separate  themselves  from  it  aeaia. 
Civil  societies,  in  general,  are  willing  to  consider  persons  who  are  bom 
amongst  them,  as  members  of  those  societies  where  they  are  born.  It 
is  plain,  that  they  are  considered  in  this  light;  because  if  they  were 
looked  upon  as  aliens,  till  they  have  been  formally  admitted  to  be  mem- 
bers, they  would,  like  all  other  aliens,  be  incapable  of  inheriting  im- 
moveable goods.  But  then  this  is  matter  of  favour  in  the  society;  and 
persons  so  born  seem  to  be  naturally  at  liberty  either  to  make  use  at 
this  favour  or  to  refuse  it.  There  does  not  appear  to  be  any  natural 
reason  why  a  child,  though  he  is  born  of  parents  who  belong  to  any 
particular  nation  or  civil  society,  and  is  born  likewise  within  the  terri- 
tories of  that  nation,  should  be  obliged,  after  he  is  come  to  years  of  dis- 
cretion, to  continue  in  it.  Positive  institutions  may  indeed  have  order- 
ed it  otherwise:  but  he  appears  to  be  naturally  at  liberty  either  to  make 
himself  a  member  of  that  society,  if  it  will  receive  him,  or  to  join  him- 
self to  any  other,  or  to  begin  a  new  one  in  any  part  of  the  world  not 
yet  inhabited.  He  may,  indeed,  part  with  this  liberty,  after  he  is  capa- 
ble of  thinking  and  of  acting  for  himself,  either  by  express  or  by  tacit 
consent.  If  any  express  stipulations  for  that  purpose  pass  between 
him  and  the  society  in  which  he  was  born,  he  makes  himself  a  member 
of  it,  and  is  no  more  at  liberty,  after  such  stipulations,  to  leave  this  so- 
ciety, than  he  is  to  depart  from  any  other  contract,  by  which  he  has 
bound  himself.  But  *  without  any  formal  or  express  stipulations,  he 
may  unite  himself  effectually  to  the  societv,  in  which  he  is  born,  by 
tacit  consent.  After  he  is  arrived  at  maturity  of  judgment,  if  he  con- 
tinues to  make  use  of  the  protection  of  that  society,  and  to  pay  it  such 
allegiance  as  it  requires  of  its  members;  his  conduct  must  necessarily 
be  understood  as  an  evidence  on  his  part,  that  he  is  willing  or  consents 
to  be  a  member  of  it,  and  on  the  part  of  the  society,  that  it  consents  to 
receive  him.  Amongst  other  instances  of  tacit  consent,  we  may  reckon 
his  taking  and  holding  such  immoveable  goods,  as  are  in  the  jurisdic- 
tion or  general  property  of  the  society.  As  *  aliens  cannot  naturally 
take  and  hold  such  goods,  it  is  plain,  that  the  society  by  allowing  a  na- 
tive to  take  and  hold  them  considers,  or  however  is  willing  to  consider, 

•  Book  I.  Chap.  VI.  ^  VL 
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a  native  as  a  member.  And  whoever  makes  use  of  this  favour  declares 
b  J  80  doing)  that  he  is  willing  or  consents  to  be  considered  in  the  same 
light  in  which  the  society  considered  him.  And  it  may  be  worth  the 
while  to  observe,  that  though  he  should  afterwards  relinquish  his  goods^ 
or  dispose  of  them  by  sale  or  by  gift,  he  does  not  cease  to  owe  allegi- 
ance to  the  society:  because  tiie  jurisdiction  of  the  society  over  him 
did  not  arise  merely  from  the  possession  of  such  goods,  but  from  his 
consent  to  be  a  member  of  it,  of  which  consent  his  so  taking  and  hold- 
ing these  goods  was  an  evidence. 

The  only  natural  difference  between  a. native  and  a  foreigner,  in  re- 
spect of  their  becoming  members  of  any  particular  civil  society,  is,  that 
the  native  was  certajnly  never  united  to  any  other  society;  whereas, 
the  foreigner  may  possibly  have  been  united  to  some  other^  before  he 
came  to  settle  within  the  territories  of  this.  The  effect  of  this  doubt, 
concerning  the  possibility  of  the  foreigner's  being  a  member  of  some 
other  civil  society,  is,  that  he  cannot  become  a  member  of  the  nation  in 
whose  territories  he  settles,  without  some  express  stipulations  by  which 
he  engages  his  allegiance  to  this  nation,  and  is  formally  received  by  it. 
If  he  continues  there  any  time  before  he  makes  these  express  stipula- 
tions^ and  before  he  is  formally  received  as  a  member,  he  is  obliged  to 
behave  himself  peaceably  and  to  submit  to  the  laws  of  the  country; 
because  the  society  would  not  suffer  him  to  stay  within  its  territories 
upon  any  other  terms.  This  peaceable  behaviour  therefore  is  no  evi-. 
dence  on  his  part,  that  he  owes  no  allegiance  any  where  else:  and  the 
society  by  allowing  him  to  stay  within  its  territories,  before  this  point 
is  cleared  up,  cannot  be  understood  tacitly  to  receive  him  as  a  member. 
In  the  meantime  he  cannot  unite  himself  to  the  society  by  taking  and 
holding  such  land,  as  is  under  its  jurisdiction:  because  as  long  as  he  is 
considered  as  an  alien,  that  is,  till  he  is  formally  admitted  into  the  so- 
ciety, he  is  naturally  incapable  of  taking  and  holding  such  land.  These 
principles,  however,  are  not  applicable  to  foreigners,  who  have  been 
brought,  by  their  parents  into  the  territories  of  any  nation,  and  have 
settled  there,  whilst  they  were  in  their  infancy.  For  at  that  time  of 
life,  they  could  naturally  owe  no  allegiance  elsewhere.  And  conse- 
quently, if  any  distinction  is  made  between  such  foreigners  and  natives, 
it  must  be  derived  merely  from  positive  institution. 

But  notwithstanding  the  close  ties  by  which,  in  the  present  constitu- 
tion of  civil  societies,  men  are  generally  understood  to  be  connected 
with  those  particular  societies  of  which  they  are  members;  it  is  possi- 
ble for  them  to  recover  a  natural  right  of  founding  and  establishing  new 
societies  independent  of  that  to  which  they  formerly  belonged.  Where 
the  territories  of  a  nation  are  small,  or  where  the  inhabitants  even  of  a 
large  territory  become  very  numerous,  especially  if  they  have  not  the 
skill  or  the  opportunity  of  supplying  themselves  with  necessaries  by 
husbandry,  or  by  trade  and  by  manufactures;  it  will  be  for  the  conve- 
nience of  all  parties,  that  companies  of  adventurers  should  be  sent  out 
to  seek  their  fortune.  Sometimes  a  powerful  faction  in  a  state  think  it 
for  their  interest  to  drive  out  their  weaker  antagonists.  Sometimes  a 
lawless  tyranny,  usurped  over  the  religious  or  civil  rights  of  the  sub- 
jectSi  leaves  them  only  the  alternative  either  of  submitting  to  oppres- 
sion and  cruelty,  or  of  freeing  themselves  by  a  voluntary  exile.  Some- 
times by  war  or  other  calamities  a  civil  society,  which  was  formerly 
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established,  may  be  broken  in  pieces.  In  any  of  these  cases,  and  b 
many  others  of  the  like  sort,  which  the  reader's  own  imaginati(Ni,orhu 
acquaintance  with  the  history  of  mankind  may  suggest  to  him,  thare 
are  individuals  enough  restored  to  the  b'berty  or  equality  of  nature  to 
begin  new  societies  in  any  part  of  the  world  where  they  can  gain  t 
settlement,  and  under  any  form  of  goTernment  that  is  agreeable  to  them- 
selves. And  as  individuals,  when  they  are  in  these  circumstances,  are 
at  liberty  to  found  a  civil  society  of  their  own,  if  they  have  numbers 
sufficient  for  such  a  purpose;  so  are  they  at  liberty  to  join  themselyes 
to  any  civil  society  which  is  already  established,  and  is  willing  to  re- 
ceive them. 

M^^k-.^  f  -.:«:i  VII.  •  Grotius  is  inclined  to  think,  that  individuals, 
society  not  to  Alter  they  are  become  members  of  any  particular  ci7il 
leave  it  without  society,  are  at  liberty  to  withdraw  themselves  from  it  at 
coMent  of  the  ^jy  ^^^^  ^y^^  without  having  first  obtained  the  consent 
^^    ^  of  that  society.     The  princi}^,  or  indeed  the  only  rea- 

son which  he  offers  in  support  of  this  opinion,  is,  that  though  such  a 
liberty  might  be  inconvenient  to  the  society  in  respect  of  the  members 
which  it  loses,  ^ei  this  inconvenience  may  be  balanced  by  the  general 
consideration,  that,  if  this  is  the  case  in  all  civil  societies  whatsoever, 
each  in  its  turn  would  be  as  likely  to  gain  new  members  from  others, 
as  to  lose  old  members  of  its  own.  But  the  determination  of  this  ques- 
tion does  not  depend  upon  prudential  reasons,  which  can  only  give  oc^ 
casion  to  positive  institutions;  but  upon  such  reasons  asaredravrnfrom 
those  mutual  ties  between  the  body  politic  and  its- several  members, 
which  necessarily  result  from  the  nature  of  civil  society. 

Grotius  himself  makes  such  concessions  upon  this  head,  as  will  be 
sufficient  to  overturn  his  own  opinion.  In  the  first  place  he  allows, 
that  it  is  inconsistent  with  the  nature  of  civil  society  for  its  members  to 
withdraw  themselves  in  great  numbers  at  one  and  the  same  time.  For 
we  cannot  suppose  civil  society  to  form  itself  upon  such  principles  as 
naturally  tend  to  its  own  destruction:  and  consequently  vve  cannot  sup 
pose  the  nature  of  it  to  be  such  as  will  allow  the  members  to  withdraw 
themselves  in  great  numbers  at  once;  because  such  a  liberty  as  this 
tends  to  destroy  it.  From  this  concession  we  may  reason  in  the  follow* 
ing  manner:  If  any  one  individual  is  at  liberty  to  withdraw  hi'Q^'^f  ^ 
any  time  from  the  civil  society  of  which  he  is  a  member,  without  hav- 
ing first  obtained  the  consent  of  that  society;  any  other  individual  has 
the  same  liberty.  If  any  two  individuals  may  thus  leave  the  society 
whenever  they  please,  any  other  two  may  leave  it  in  like  manner^ 
And  what  is  naturally  lawful  for  any  four  individuals,  must  upon  the 
same  principles  be  equally  lawful  for  any  four  hundred,  or  any 
four  thousand,  or  any  other  number  of  them.  We  cannot,  therefore, 
maintain  that  a  single  member  of  a  civil  society  may  leave  the  society 
to  which  he  belongs,  whenever  he  pleases;  unless  we  will  maintain 
farther,  that  any  number  of  members  may  leave  it  at  any  time.  But 
our  author  allows,  that  it  is  inconsistent  with  the  nature  of  civil  society 
for  great  numbers  thus  to  withdraw  themselves:  and  consequently  he 
ought,  upon  his  own  principles,  to  allow  that  it  is  equally  inconsistent 
with  the  nature  of  civil  society  for  any  single  member  to  leave  it  till 
he  has  first  obtained  the  consent  of  the  society. 

*  Grot  Ub.  U.  Ch>.  v.  %  XXIV. 
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GrotiiiB  allows  &rth^r,  that  where  the  society  has  any  particular  in- 
terest in  keeping  all  its  members  togeAer;  suppose,  for  instance,  that 
the  public  is  in  debt,  so  that  the  burden  of  paying  the  debt  will  be  less 
felt,  in  proportion  as  there  are  more  persons  to  bear  a  part  of  it;  or 
suppose  that  the  state  is  encaged  in  a  war,  or  any  other  undertaking, 
the  success  of  which  depends  upon  its  numbers;  no  person  can  leare 
the  society  consistently  with  his  obligations  to  it,  unless  he  has  taken 
care  to  satisfy  the  interest,  which  it  has  in  his  continuing  united  to  it. 
Now,  if  this  is  a  true  principle,  if  no  member  of  a  civil  society  is  at 
liber^  to  withdraw  himself  from  it,  where  the  society  has  a  particulai 
interest  in  his  not  withdrawing  himself;  the  consequence  is,  that  no 
member  can  leave  the  society,  till  he  has  first  obtained  Uie  consent  of 
the  public:  unless  we  maintain  that  each  member  has  naturally  a  right 
to  judge  and  determine  between  himself  and  the  public,  how  £ir  it  is 
interested  in  his  staying  or  withdrawing  himself. 

If  each  individual  was  at  liberty  to  leave  the  state  to  which  he  be- 
longs whenever  he  pleases,  civil  society  would  be  nothing  but  a  rope 
of  sand;  it  would  be  impossible  for  a  common  good  to  be  effectually 
m-omoted,  or  for  a  common  mischief  to  be  effectually  guarded  against. 
Every  member  of  the  society  would  be  at  liberty  either  to.  continue  in  it, 
and  endeavour  to  advimce  the  general  interest,  or  to  leave  it,  in  order 
to  advance  a  separate  interest  of  his  own.  And  in  times  of  public  dis- 
tress, whoever  could  shift  for  himself  would  be  at  liberty  to  do  so, 
though  he  left  the  other  members  of  the  society  to  perish  for  want  of 
his  assistance.  But  the  great  end  of  forming  civil  societies  is  to  pro- 
mote a  common  good,  and  to  guard  against  a  common  mischief.  Cer- 
tainly^  therefore,  the  nature  of  civil  society  can  never  allow  such  a 
liberty  as  this  to  its  members:  because  it  is  inconsistent  with  the  end 
which  a  civil  society  proposes  to  itself.  Each  particular  member,  indeed, 
proposes  to  advance  his  own  interest,  to  obtain  his  own  benefit,  and  to 
guitfd  himself  against  such  dangers,  as  he  would  be  exposed  to  in  a 
state  of  nature.  But  this  deai^  of  any  individual,  though  it  is  the 
motive  which  engaged  him  to  join  himself  to  the  society,  is  not  the 
measure  of  the  obligation  which  he  is  under  towards  it.  The  other 
individualB,  who  are  associated  with  him,  as  each  of  them  had  the  same 
view  for  himself  that  he  had,  would  not  have  joined  with  him  for  these 
purposes  of  promoting  his  benefit,  and  of  securing  him  from  violence, 
unless  he  would  consent  to  join  with  them  far  the  like  purposes,  for 
the  purposes  of  promoting  their  benefit,  and  of  securing  them  from 
violence.  So  that  if  each  member  is  considered  in  his  turn  as  an  indi- 
vidual joining  himself  to  society,  and  the  other  members  are  considered 
as  the  society  to  which  he  joins  himself;  the  ends  proposed  on  each 
part  are  their  respective  benefit  and  security.  And  as  these  are  the 
termB  upon  which  they  associate;  the  very  act  of  associating  implies, 
diat  they  agree  to  these  terms,  that  each  individual  consents  to  join  in 
promoting  the  common  interest,  and  in  maintaining  the  common  secu- 
rity of  the  rest. '  The  end,  therefore,  which  each  proposes,  is  a  parti- 
cular good  to  himself:  but  he  cannot  piursue  this  end  by  the  help  of 
civil  society;  that  is,  the  society  will  not  receive  him  as  a  member  upon 
wskj  other  terms,  but  those  of  consenting,  and,  consequently,  of  obliging 
himself  by  such  consent,  to  join  with  it  in  promoting  a  general  good. 
Protection  is  the  end  which  he  proposes;  and  as  the  society,  by  receiv- 
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ins  Mm,  agrees  to  this  end,  it  becomes  the  oaeasure  of  the  society's 
obligation  towards  him.  Allegiance  is  what  the  society  expects  in  re- 
turn; and  as  he,  by  joining  himself  to  it,  agrees  to  these  terms,  thej 
become  the  measure  of  his  obligation  towards  the  society.  But  ih  this 
mutual  obligation  thus  derived  from  mutual  consent,  as  in  all  other 
contracts,  where  there  is  no  failure  in  performing  the  conditions  stipu- 
lated on  one  part,  it  would  be  unjust  not  to  perform  the  eonditiona 
stipulated  on  the  other  part;  unless  the  partieis  contracting  have  released 
one  another  by  a  like  consent;  as  long  as  the  society  grants  the  protec- 
tion which  it  owes  to  the  individud,  he  cannot  justly  withdraw  the 
allegiance  which  he  owes  to  the  society,  unless  he  has  the  consent  of 
the  society  for  so  doing. 

There  is,  however,  no  reason  for  maintaining,  in  the  meantime,  that 
every  person,  who  is  a  member  of  any  civil  society,  must  necessarily 
continue  a  member  of  the  same  society,  unless  the  public  expresdy 
consents  to  his  removal  from  it.  Where  an  individual  of  little  or  do 
importance  to  the  state  removes,  and  is  neither  stopped  at  first,  nor  re- 
claimed afterwards;  this  may  be  looked  upon  as  a  tacit  consent;  the 
public  may  be  presumed  to  agree  to  what  it  does  not  hinder.  And 
thus  far  the  opinion  of  Grotius  may  be  admitted  to  be  true;  that  though 
a  single  member,  of  no  importance,  may  thus  remove,  in  times  of  peace 
and  security,  without  the  express  leave  of  the  state;  yet  no  individual 
of  great  importance,  nor  a  great  number  of  individu^ds,  who  are  made 
of  impoi-tance  by  their  numbers,  nor  any  individual  in  times  of  public 
distress,  when  the  situation  of  afEdrs  makes  every  one  of  importimce, 
can  presume  upon  the  consent  of  the  state,  but  in  order  to  justify  their 
removal,  they  ought  to  have  its  express  consent:  not  because  an  incon- 
siderable person,  in  times  of  peace  and  security,  has  any  more  right  to 
withdraw  from  a  society  without  its  consent,  than  he  would  have  in 
times  of  public  danger;  or  than  an  important  person,  or  a  number  of 
persons  of  any  sort  would  have  at  any  time;  but  because  the  consent 
of  the  society,  though  it  is  not  expressly  granted,  may  be  more  reason- 
ably presumed  in  one  case,  than  it  can  be  in  the  other. 

This  obligation,  upon  every  individual  who  is  a  member  of  any  civil 
society,  not  to  leave  it  without  either  the  express  or  the  tacit  consent 
of  the  public,  is  no  exception  to  an  instance,  just  now  mentioned,  of 
persons  freeing  themselves  from  lawless  tyranny  and  oppression  by  a 
voluntary  exile:  since  the  withdrawing  protection  on  the  part  of  the 
society,  and  much  more  such  lawless  tyranny  and  oppression,  as  is  not 
only  inconsistent  with  the  notion  of  protection,  but  is  directly  contrary 
to  it,  must  necessarily  be  looked  upon  as  a  discharge  from  allegiance  on 
the  part  of  its  members.  For  in  this  contract  between  the  members 
and  the  body,  as  in  all  other  contracts  of  a  like  sort,  when  one  of  the 
parties  refuse  to  discharge  their  part  of  the  obligation,  this  is  naturally 
a  release  to  the  other  party. 

How  fiir  allegiance  VIII.  A  civil  society,  says  *  Grotius,  has  no  claim  of 
to  a  civil  society  IB  allegiance  upon  its  banished  members.  And  certainlj 
due  from  it^  ban-  this  must  be  true  ip  general:  because  the  obligations  of 
ished  members,  protection,  on  the  part  of  the  society,  and  of  aUegiance 
on  the  part  of  its  members  being  mutual;  whenever  the  society  judges 
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the  crimes  of  any  one  of  its  members  to  be  such  as  will  discharge  it 
from  affording  him  protection  any  longer,  and  will  justify  it  in  forcing 
liim  to  leave  it,  the  natural  consequence  of  its  withdrawing  protection 
is,  that  such  member  will  be  discharged  from  all  claims  of  allegiance, 
which  the  society  had  upon  him.  We  might  as  reasonably  maintain, 
on  the  one  hand,  that  the  public  owes  protection  to  the  individual, 
when  he  has  withdrawn  his  allegiance,  as  on  the  other  hand,  that  the  in- 
dividual owes  allegiance  to  the  public,  when  it  has  withdrawn  its  pro- 
tection. All  that  can  be  said  to  make  these  two  cases  appear  different 
is,  that  if  the  individual  is  banished  for  any  crimes  committed  by  him, 
the  public  has  a  just  cause  for  putting  him  out  of  its  protection;  where- 
as, if4ie  has  left  Uie  society  without  its  consent,  he  has  not  justly  with- 
drawn his  allegiance.  But  this  difference  is  not  at  all  material  to  the 
point  in  question.  If,  indeed,  we  maintained,  that  where  protection  is 
withdrawn  by  the  society,  allegiance  may  be  withdrawn  by  the  mem- 
ber in  the  way  of  reprisal;  it  might  be  something  to  the .  purpose  to 
urge,  that  in  the  case  of  banishment,  the  state  has  a  just  cause  for  put- 
ting the  member  out  of  its  protection:  because  then  it  would  follow, 
that  where  the  society  has  done  no  wrong  to  the  individual  by  banish- 
ing him,  he  could  not  justly  make  the  reprisal  of  withdrawing  his 
allegiance.  But  this  is  not  the  way  in  which  his  obligation  to  alle- 
giance ceases:  it  ceases  of  natural  consequence:  his  right  to  protection 
and  his  obligation  to  allegiance  correspond  to  one  another;  and  when 
he  loses  the  right,  whether  justly  or  unjustly,  the  correspondent  obli- 
gation is  at  end.  However,  the  opinion  of  Grotius  upon  this  head, 
though  it  is  true  in  general,  ought  to  be  so  explained  as  to  admit  of  its 
natural  limitations.  A  member  of  civil  society  is  conunonly  said  to  be 
banished,  when  he  is  compelled  to  leave  that  part  of  the  society's  terri- 
tories, in  which  he  was  settled,  and  had  made  all  his  connexions  before, 
and  to  remove  to  some  distant,  and  perhaps  inconvenient  part  of  them. 
Such  a  removal  as  this,  though  we  usually  call  it  banishment,  is  not 
properly  a  banishment  from  the  society,  but  only  from  his  own  habita- 
tion: he  still  continues  within  the  territories,  and  consequently  is  still 
subject  to  the  civil  jurisdiction  of  the  society.  So,  likewise,  we  call 
the  temporary  removal  of  a  man  from  under  the  protection  of  that  soci- 
ety, of  which  he  is  a  member,  by  the  name  of  banishment.  He  is  sai 
to  be  banished  if  he  is  compelled  to  leave  the  territories  for  seven  or  fo 
ten  years.  In  the  meantime  the  protection  of  the  society  is  suspended, 
and  of  consequence,  his  allegiance  must  be  suspended  with  it.  But 
then,  at  the  expiration  of  the  time,  his  own  state  will  have  the  same 
claim  of  subjection  upon  him,  that  it  would  have  had  if  he  had  never 
been  banished:  because,  as  such  a  banishment  is  not  a  final  excision  of 
him;  the  nature  of  it  shows,  that  the  state  intended  to  receive  him 
under  its  protection  again,  and  to  reclaim  his  allegiance.  But  where 
the  banishment  is  not  limited  to  any  particular  time;  or  where  it  ap- 
pears from  the  beginning  to  be  a  final  excision  of  the  member;  the 
regard  which  he  may  show  to  the  authority  of  such  society,  after  he 
has  left  it,  is  merely  voluntary;  the  hopes  of  being  recalled  may  lead 
him,  but  tfie  nature  of  civil  society  will  never  oblige  him  to  pay  it 
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CHAPTER  III. 

OF  CIVIL  POWER. 

I.  CivU  power  is  legislative  or  executive. — ^11.  Origin  of  dvil  power. — 
III.  Legislative  power  implies  a  power  of  altering  and  repecMng 
laws. — lY .  Legislative  potver  implies  a  power  of  enacting  penalHes. — 
V.  Legislative  power  implies  a  power  of  taxing  the  stAjects. — VI. 
Executive  power  is  either  extemaly  or  internal^  or  mixed. — VII.  Ju- 
dicial power  is  internal  executive  power. — ^VIII.  External  executive 
power  is  military  powei\ — IX.  Appointment  of  magistrates  is  mixed 

'  executive  power. — X.  PrerogativCy  what. — XI.  CivU  and  military 
power  J  hew  distinguished. 

CitU  power  is  le-  I*  I^  we  attend  to  the  motives  which  lead  men  to 
^alativeor  ezecu-  unite  into  civil  societies,  they  will  help  to  give  us  some 
^^^  insight  into  the  nature  of  civil  power,  that  is,  to  inform 

us  what  sort  of  power  naturally  arises  out  of  such  an  union.  As  men 
are  originally  led  to  unite  themselves  into  distinct  civil  societies,  with 
a  view  of  having  their  several  rights  and  duties  ascertained  by  a  joint 
or  common  understanding,  and  with  a  view  likewise  of  forming  a  joint 
or  common  force,  so  as  to  act  with  it  for  their  security;  we  cannot  sup- 
pose them  to  have  united  together,  without  designing  at  the  same  time 
to  establish  such  powers  as  would  be  necessary  for  obtaining  these  pur- 
poses, which  they  had  in  view.  The  natural  consequence  therefore  of 
men's  forming  a  civil  society,  is  the  establishment  of  a  power  in  such 
society,  to  settle  or  ascertain,  by  its  joint  or  common  understanding,  the 
several  rights  and  duties  of  diose  who  are  members  of  it,  and  of  a 
power  likewise,  to  act  with  its  joint  or  common  force  for  their  defence 
and  security.  The  former  of  these  is  called  the  legislative,  the  latter 
is  called  the  executive  power.     No  other  powers  besides  these  are  re- 

Juisite  for  obtaining  the  ends  which  mankind  propose  to  themselves  in 
>rming  civil  societies;  no  other  powers,  therefore,  besides  these  are 
necessary  for  governing  such  societies:  and  consequently  civil  power, 
which  we  have  defined  to  be  the  power  that  governs  a  civil  society, 
consists  of  these  two  branches,  and  of  these  only, 
origin  of  civil  H-  After  what  has  been  *  said,  it  will  be  needless  to 
power.  stop  here  and  inquire  from  whence  civil  power  is  deriv- 

ed. For  since  this  power,  in  both  its  branches,  naturally  arises  from  the 
establishment  of  civil  society,  the  same  consent  or  agreement  of  man- 
kind, by  which  they  form  themselves  into  distinct  societies,  must  neces- 
sarily be  the  principle  from  whence  civil  power  is  derived. 
Legislative  power  HI-  ^^^  legislative  power,  as  it  is  here  defined,  ini- 
implies  a  power  of  plies  a  power  not  only  of  making  laws,  but  of  altering 
altenng  wid  of  re-  g^d  repealing  them.  As  the  circumstances  either  of  the 
pe*  g  ws^  ^^^^  itself  or  of  the  several  individuals  which  compose 
it,  are  ehanged,  such  claims  and  such  duties  as  might  once  be  beneficial, 
may  become  useless,  burdensome,  or  even  hurtful.  If,  therefore,  the 
legislative  power  could  not  change  the  rules  which  it  prescribes,  so  as 
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to  suit  them  to  the  circumstances  of  the  body  politic^  and  of  the  mem- 
bers of  that  body;  it  could  not  answer  the  purposes  for  which  it  was 
established;  it  could  not  at  all  times  settle  their  claims  and  their  duties 
in  such  a  manner  as  is  most  conducive  to  the  sood  of  the  whole,  and  of 
the  several  individuals  which  make  up  that  whole. 

IV.  The  legislative  power  implies,  farther,  a  power  Legislative  power 
of  establishing  laws  in  such  a  manner  as  to  make  them  implies  a  power  of 
effectual;  that  is,  in  such  a  manner  as  to  secure  the  ob-  enacting  penal- 
serrance  of  them.  For  it  would  answer  no  purpose  at  *"* 
all  to  show  men  what  their  duty  is,  if  they  were  afterwards  to  be  left 
at  liberty  either  to  discharge  or  neglect  it  at  their  own  discretion,  with- 
out apprehending  any  particular  inconvenience  to  themselves  from  not 
complying  with  the  rules  which  the  common  understanding  of  the  so- 
ciety has  enjoined.  It  is  possible,  indeed,  that,  in  some  instances,  the 
share  which  any  individual  might  promise  himself  in  the  general  good, 
would  lead  him  to  comply  with  those  laws  whic])  he  sees  will  be  pro- 
ductive of  such  a  eood.«  It  is  possible,  too,  that,  in  some  instances, 
where  he  either  did  not  see  the  general  usefulness  of  laws,  or  did  not 
apprehend  that  he  should  have  any  share  in  the  general  good  which 
they  produce,  he  might  be  willing  to  comply  with  them,  out  of  a  proper 
regard  and  deference  to  the  public  understanding;  especially  if  he 
found  no  particular  inconvenience  to  himself  from  such  compliance. 
But  even  where  the  laws  made  by  the  public  are  conducive  to  a  general 
good,  in  which  the  several  individuals  vrill  probably  have  a  share; 
many  are  so  selfish  as  hot  to  be  satisfied  with  such  a  remote  and  seem- 
ingly small  advantage,  and  are  desirous  of  grasping  at  what  they  think 
will  be  of  greater  and  more  immediate  benefit  to  themselves,  however 
inconsistent  it  may  be  with  the  benefit  of  the  public.  Even  where 
men  would  feel  no  particular  inconvenience  from  complying  with  the 
laws,  which  the  common  understanding  has  thought  fit  to  establish; 
many  are  so  conceited  and  petulant,  that,  instead  of  obeying  a  law,  be- 
cause it  has  been  established  by  the  common  understanding,  they  would 
look  upon  this  as  a  reason  why  they  should  disobey  it,  as  far  as  they 
safely  can. 

Something  farther,  therefore,  is  necessary  to  secure  the  observance 
of  such  rules  as  the  legislative  power  establishes,  besides  the  mere  es- 
tablishment of  them:  especially  since  the  advancement  of  the  general 
good  will  frequently  require  not  only  such  laws  to  be  made,  as  will  be 
productive  of  more  benefit  to  each  individual,  than  he  could  obtain 
without  observing  them,  or  such  as  all  may  observe  without  any  incon- 
venience to  themselves;  but  such,  likewise,  as  may  cut  off  many  indi- 
viduals from  some  private  benefit  which  they  might  otherwise  have  ob- 
tained, in  order  to  advance  the  greater  benefit  of  other  individuals  and 
of  the  public  in  general.  One  method,  therefore,  of  securing  the  ob- 
servance of  laws,  is  to  establish  them  under  some  penalty;  the  view  of 
which  may  check  the  petulance  of  those  who  would  otherwise  have 
transgressed  them  without  any  reason  at  all,  and  may  give  a  proper 
turn  to  the  selfishness  of  those  who  would  otherwise  have  transgressed 
them  upon  reasons  of  private  interest.  Whether  this  is  the  only  method 
or  not,  shall  be  considered  hereafter. 

We  may  take  this  matter  still  higher.     All  mankind  in  the  liberty 
of  nature  have  a  promiscuous  right  of  punishing  criminal  actions.    But 
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those  who  are  united  in  a  civil  society,  have  agreed  to  put  themselves 
under  the  conduct  of  the  common  understanding,  to  have  their  duties 
regulated,  and  their  rights  adjusted  by  the  legislative  power  of  that 
society.  And  as  this  power,  when  it  makes  laws,  regulates  the  duty 
of  the  several  individuals,  by  declaring  what  actions  appear  to  the 
common  understanding  ix>  be  contrary  to  their  duty,  and  are  to  be 
treated  as  crimes;  so  the  same  power,  when  it  enacts  penalties,  adjusts 
the  right  of  punishing  such  crimes,  by  declaring  or  appointing  what 
punishment  is  to  be  inflicted  on  those  Who  are  guilty  of  them.  So  that 
the  power  of  making  laws  and  of  enacting  penalties,  is  only  one  and  the 
same  power  exerting  itself  upon  different  objects:  in  making  the  law 
it  exerts  itself  in  ascertaining  the  rules  of  duty;  in  enacting  the  penalty 
it  exerts  itself  in  adjusting  the  right  of  punishment 
Legislative  power  ^'  ^^  *^  belongs  to  the  legislative  power  of  a  civil 
implies  a  power  of  society  to  direct  the  several  members  of  it  what  they 
taxhig  the  sub-  are  to  do  for  the  common  good;  so  it  belongs  to  the 
J^^***  same  power  to  direct  them,  likewise,  what  they  are  io 

give  for  this  purpose;  that  is,  the  power  of  raising  money  to  answo* 
the  expenses  which  the  society  must  make  in  its  political  capacity,  or 
in  pursuing  the  ends  for  which  it  was  formed,  is  a  branch  of  the  legis- 
lative power. 

The  payment  of  such  money  as  these  purposes  require,  is  an  obliga- 
tion which  each  individual  lays  himself  under,  when  he  becomes  a 
member  of  civil  society.  He  tacitly  agrees,  by  this  act  of  becoming  a 
member,  to  contribute  his  endeavours  towards  advancing  and  securing 
the  general  good.  And  since  the  general  good  of  the  society  cannot 
be  advanced  and  secured,  nor  even  the  society  itself  be  kept  together 
without  a  public  revenue,  this  agreement  binds  him  to  pay  his  share 
towards  such  a  revenue.  This  then  is  a  duty  of  every  individual  who 
is  a  member  of  civil  society.  And,  consequently,  it  belongs  to  the  le- 
gislative power  to  settle  what  share  each  is  to  pay:  because  it  belongs 
to  the  legislative  power  to  adjust  and  ascertain  the  duties  of  each. 

This  right  of  the  legislative  power  over  the  property  of  the  subjects 
is  not  a  right  to  take  the  whole,  oi*,  indeed,  any  patt  of  it,  from  Uiem 
causelessly  and  arbitrarily.  The  preservation  of  each  man^s  property 
is  one  of  the  ends  which  he  proposed  to  himself  in  entering  into  civil 
society.  But  it  is  absurd  to  suppose,  that  he  would  give  up  the  wlidie 
of  his  property  for  the  sake  of  preserving  it.  And  the  right  which  the 
society  has,  either  over  his  person  or  over  his  property,  is  to  be  mea* 
sured  by  what  he  may  reasonably  be  presumed  willing  to  give  up  for 
the  sake  of  obtaining  those  ends,  which  he  proposed  to  himself  in  be* 
coming  a  member  of  such  society.  It  is,  indeed,  reasonable  to  presume, 
that  each  individual  would  be  willing  to  give  up  a  part  of  his  property 
for  the  sake  of  enjoying  the  rest  in  peace  and  security.  It  is,  there- 
fore, the  business  of  the  legislative  power  to  consider  and.  to  direct 
what  part  of  each  man's  property  it  is  worth  to  have  the  rest  secured 
to  him.  Now,  the  security  which  he  has  in  view,  depends  upon  the 
preservation  and  welfare  of  the  public.  And  for  this  reason  the  l^is- 
lative  power,  in  settling  what  each  person  is  to  pay,  should  consiaer 
how  much  of  each  person's  property  it  would  be  worth  to  him  to  pre* 
serve  the  state  and  advance  its  wel&re:  because,  whatever  appears  to 
the  common  understanding  to  be  necessary  for  these  purposes,  is  what 
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every  person  wbo  belongs  to  the  state,  is  naturallj  presumed  to  be 
willing  to  part  with.  Upon  this  account  the  burden  of  those  payments 
which  are  called  taxes,  or  duties  and  customs  upon  goods  both  movea- 
ble and  immoveable,  ought  to  be  proportioned,  as  near  as  may  be,  to 
the  value  of  each  person's  property:  because  the  more  a  man's  property 
is  worth,  the  more  he  is  naturally  willing  to  pay  for  the  security  of  it. 
From  hence  we  may  see  the  reason  why  these  payments  are  naturally 
made  higher  in  times  of  public  danger,  than  in  times  of  peace  and 
quiet:  the  more  a  man's  property  is  exposed  to  danger,  and  the  more 
expense  the  society  is  at  in  defending  and  securing  it;  the  more  he  is 
reasonably  bound  to  pay  for  having  it  secured. 

It  might,  perhaps,  be  of  public  benefit,  if  the  state  could  get  posses- 
sion of  a  private  man's  lands.  The  society  may  want  them  for  en- 
larging their  roads,  for  erecting  fortifications,  or  other  public  works  of 
general  utility.  The  principles  here  laid  down  will  show  us  that  the 
right  which  the  legislative  power  has  in  the  property  of  individuals, 
will  not  justify  the  taking  such  a  man's  lands  from  him,  without 
making  him  amends.  Such  a  tribute  as  this  would  not  be  a  tax  which 
all  the  members  pay  in  proportion  to  their  property;  it  would  be  a 
payment  exacted  of  one  man  for  the  benefit  of  the  whole,  and  would, 
therefore,  be  contrary  to  the  nature  of  civil  society,  which  requires, 
that  the  burden  of  all  such  public  payments  should  be  borne  by  the 
several  members,  in  proportion  to  the  interest  which  their  property 

EVes  them  in  the  general  utility.     But  though  the  public  should  force 
m  to  give  up  his  land,  the  burden  is  borne  by  all  the  members,  if 
amends  is  made  to  him  for  it. 

Some  taxes  or  duties  are  paid,  indeed,  rather  for  the  security  of  a 
man's  person,  or  for  the  quiet  enjoyment  of  some  personal  conveni- 
ences, than  for  the  security  of  his  property:  such  are  poll-taxes,  duties 
upon  marriages,  and  many  others  t>f  the  like  sort.  But  the  same  prin- 
ciples, with  very  little  variation,  are  applicable  to  these  payments. 
They  are  a  part  of  a  man's  property,  which  he  is  presumed  to  be  wil- 
ling to  give  to  the  society,  for  the  defence  of  his  person,  and  for  the 
quiet  enjoyment  of  these  personal  conveniences.  The  chief  difference 
between  these  taxes  and  others,  is,  that  since  such  advantages  as  these 
are  of  equal  value  to  all,  the  tax,  which  each  pays  to  the  public  for 
securing  them,  may  reasonably  be  an  equal  one:  whilst  other  taxes, 
which  are  paid  for  the  security  of  each  person's  property,  follow  the 
value  of  that  property,  or  are  proportionable  to  the  worth  of  it. 

VL  The  natural  use  of  the  joint  strength  which  a  Executive  power 
civil  society  forms,  is  either  to  preserve  the  rights  and  is  either  internal, 
enforce  the  duties  of  the  members  of  such  society,  in  or  external,  oc 
respect  of  one  another,  and  of  the  public;  or  else  to  pro-  ""^^^ 
tect  the  whole  and  the  several  parts  of  it  aeainst  such  injuries  as  other 
civil  societies,  or  other  individuals,  who  stul  continue  in  a  state  of  na- 
ture, or  who  are  members  of  other  civil  societies  might  do  them;  to 
prevent  such  injuries  from  proceeding,  where  they  are  begun;  or  to 
procure  reparation,  and  inflict  punishment,  where  they  are  completed. 

Now,  the  executive  power  is  a  power  of  acting  with  this  joint 
strength,  in  order  to  obtain  the  purposes  for  which  such  strength  was 
iiu-med.  And,  consequently,  the  executive  power  is  either  internal  or 
ei^ternal.     We  may  call  it  internal,  when  it  is  exercised  upon  objects 

35 
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within  the  society;  when  it  is  employed  in  securing  the  rights,  or  en- 
forcing the  duties  of  the  several  members,  in  respect  either  of  one 
another,  or  of  the  society  itself.  And  we  may  call  it  external  executive 
power,  when  it  is  exercised  upon  objects  out  of  the  society;  when  it  b 
employed  in  protecting  either  the  body  or  the  several  members  of  it 
against  external  injuries,  in  preventing  such  injuries  from  being  done, 
or  in  procuring  reparation,  or  in  inflicting  punishment  for  them,  after 
they  are  done.  These  two  branches  of  the  executive  power,  may,  if 
we  like  these  names  better,  be  called  civil  and  military.  Civil  execu* 
tive  power  is  a  name  which  will  very  well  express  all  that  is  meant  by 
internal  executive  power.  And  the  only  objection  against  calling  ex- 
ternal executive  power  by  the  name  of  military  executive  power,  is, 
that  something  more  is  included  in  this  branch  of  power,  besides  whit 
is  strictly  called  military. 

Judicial  power  is  ^H*  Judicial  power  is  the  internal  or  civil  branch  of 
internal  executive  executive  power  exerting  itself  under  such  checks  and 
P^^""  controls  as  the  legislative  power  has  subjected  it  to,  in 

order  to  prevent  its  deviating  from  the  purposes  for  which  it  was  formed. 
A  legislative  power,  without  an  executive  one,  would  be  of  no  great 
use.  It  might,  indeed,  ascertain  the  rights,  and  determine  the  duties 
of  the  subjects;  but  unless  the  common  strength  of  the  society  comes 
in  to  its  assistance;  that  is,  unless  the  executive  power  interposes  to 
support  those  rights,  and  to  enforce  those  duties,  the  laws  might  (ail  of 
obtaining  their  effect;  it  would  depend  upon  the  virtue,  or  upon  the 
humour  of  the  subjects,  whether  they  should  obtain  it  or  not.  On  the 
other  hand,  an  internal  executive  power,  which  is  under  no  checks  or 
controls  from  the  legislative,  would  be  more  dangerous  than  useful:  it 
must  be  either  a  brute  force,  uninformed  and  unguided  by  any  intelli- 
gent principle,  or  else  a  discretionary  power  in  the  hands  of  them, 
who  are  entrusted  with  the  management  of  it.  In  the  former  case  the 
wrong  or  the  right  application  of  it  would  be  merely  accidental;  and  in 
the  latter  case  it  would  probably  be  oftener  made  use  of  as  an  instru- 
ment of  private  interest  and  undue  favour  of  avarice  or  oppression,  of 
revenge  or  cruelty,  than  as  the  means  of  doing  justice  to  the  public, 
and  to  the  several  members  of  it. 

But  in  matters  of  internal  jurisdiction,  the  executive  power  will 
plainly  appear  to  be  such  an  one,  as  is  calculated  to  answer  its  proper 
purposes;  if  we  consider  it  as  acting,  in  this  instance,  under  the  dinsc- 
tion  and  conduct  of  the  legislative.  Now,  as  the  legislative  power 
adjusts  and  settles  the  rights  of  the  several  members  of  a  civil  society, 
it  naturally  belongs  to  this  power  to  determine  how  far,  and  upon  what 
occasions,  they  shall  have  a  right  to  the  interposition  of  the  common 
force;  that  is,  it  naturally  belongs  to  this  power  to  direct  the  use  and 
extent  of  the  internal  executive  power.  Effectual  care  will  be  taken 
about  the  due  use  of  this  common  force,  if  provision  is  made,  that  it 
shall  not  be  put  in  motion  in  criminal  matters,  unless  the  fact  to  be 
punished  is  first  made  evident  in  the  eye  of  the  law;  that  is,  in  the 
judgment  of  the  public  understanding,  speaking  by  the  law;  and  unless 
the  fact,  when  so  made  evident,  is  such  an  one  as  the  law  has  declared 
to  be  punishable:  and  if  a  farther  provision  is  made,  that,  afler  the  bci 
is  clear,  and  the  legal  guilt  of  it  is  apparent,  no  other  use  shall  be  made 
of  this  common  force,  besides  what  the  law  allows;  that  is,  that  no 
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other  punishment  shall  be  inflicted  but  what  the  law  has  prescribed. 
The  like  care  is  taken,  if  a  like  provision  is  made,  in  matters  of  claim 
for  restitution  gt  damages  done;  if  the  law  does  not  allow  the  claimant 
to  have  anj  assistance  from  the  common  force,  till  his  right  is  made 
evident  in  the  same  manner;  and  then  allows  him  no  farther  assistance 
from  it,  than  what  the  law  has  determined  to  be  sufficient  to  enforce 
his  claim,  or  to  obtain  satisfaction. 

We  may  observe  here,  that  the  judicial  power  is  divided  into  two 
branches;  one  is  called  civil  judicature,  and  the  other  criminal  or  penal 
judicature.  The  former  acts  with  the  common  or  joint  force  of  the  so* 
cietj  to  obtain  restitution  of  what  is  unjustly  withholden,  or  reparation 
for  damages  done.  The  latter  acts  in  like  manner  to  inflict  punishment 
for  the  guilt  of  crimes  committed. 

The  name  of  judicial  power,  which  belongs  to  this  power  in  both 
these  branches,  has  probably  been  what  leads  many  writers  upon  this 
subject  to  distinguish  it  from  executive  power.  Having  determined 
the  notion  of  executive  power  to  consist  in  a  power  of  using  and  ap- 
plying  the  joint  force  of  a  civil  society,  they  do  not  immediately  see 
how  it  could  ever  be  called  by  the  name  of  judicature;  since  judicature 
implies  an  act  of  the  common  or  public  understanding,  and  not  a  mere 
exercise  of  the  common  force.  In  the  meantime  they  are  aware,  that 
judicature  and  legislation  are  different  things;  that  the  former  is  the 
application  of  such  laws  as  are  derived  from  the  authority  of  the  latter. 
And  thus,  as  they  distinguish  the  judicial  from  the  executive  power  on 
the  one  hand,  so  they  distinguish  it  likewise  from  the  legislative  power 
on  the  other  hand.  The  consequence  of  which  has  been,  that  they 
consider  the  civil  power  as  consisting  of  these  three  several  parts,  le- 
gislative, judicial  and  executive.  Whereas,  in  fact,  the  province  of 
judicial  power  is  plainly  to  direct  and  apply,  to  actuate  or  restrain,  the 
public  force  of  the  society;  and  in  this  view  it  can  be  nothing  else  but 
a  branch  of  the  executive  power.  All  the  formalities  which  precede 
this  application  of  the  public  force,  are  so  many  checks  and  controls 
which  the  legislative  has  fixed,  to  prevent  an  undue  application  of  it. 
Courts  of  judicature  are  the  means  by  which  the  legislative  controls  the 
executive.  Their  proceedings  are  settled  by  the  direction  of  the  legis- 
lative, and  the  executive  acts  under  their  direction.  The  name  of  that 
power,  which  such  courts  exercise,  regards  them  indeed  as  the  instru- 
ments of  the  legislative,  rather  than  as  the  principal  agents  of  the  exe- 
cutive; as  checks  of  the  common  understanding  upon  the  common  force, 
rather  than  as  the  springs  which  put  that  force  in  motion,  and  direct  its 
application.  But  in  whatever  light  the  judicial  power  might  be  con- 
sidered by  them  who  gave  it  this  name,  its  efficacy  and  the  use  that  it 
is  of  to  civil  society,  arise  from  its  being  executive  in  its  nature. 
Courts  of  judicature  might  meet,  might  hear  causes,  and  might  give 
sentence  upon  them,  as  the  laws  direct;  but  these  sentences  would  be 
nothing;  they  could  neither  redress  injuries  nor  inflict  punishment,  if 
such  courts  had  not  either  an  original  or  a  delegated  power  of  acting 
with  the  iMnt  force  of  the  society  to  put  their  sentence  in  execution. 

Yin.  The  second  branch  of  executive  power,  which  External    ezeeu- 
is  called  external  executive  power;  or  may,  if  we  like  tive    power,    or 
the  name  better,  be  called  military  power,  is  the  power  ^^^^^^  power. 
of  acting  with  the  common  strength  or  joint  force  of  the  society  to  guard 
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against  such  injuries  as  threaten  it  from  without;  to  obtain  amends  for 
the  damages  arising  from  such  injuries;  or  to  inflict  punishment  uptm 
the  authors  and  abettors  of  them.  The  force  of  the  society,  as  it  is  em- 
ployed upon  these  objects,  is  called  its  military  force.  And  the  only 
objection  against  calling  this  whole  branch  of  the  executive  power  by 
the  same  name  is,  what  has  been  *  hinted  already,  that  this  external 
branch  of  executive  power,  or  rather  the  persons  vested  with  it,  are 
employed,  not  only  in  the  actual  use  of  the  common  force,  but  in  re- 
gulating, abating  or  stopping  it.  Thus,  if  the  society  is  attacked,  or 
any  of  its  rights  are  infringed  by  foreign  enemies;  it  is  the  usual  pro- 
vince of  them,  who  are  vested  with  this  power,  not  only  to  make  war 
upon  such  enemies,  but  likewise,  as  the  circumstances  of  the  ease  may 
require,  to  suspend  the  war  by  a  truce,  or  to  end  it  by  a  peace.  Nor 
is  this  usually  the  whole  of  their  province.  As  a  civil  society  may  be 
attacked  by  more  or  by  stronger  enemies  than  it  can  conveniently,  or 
perhaps  than  it  can  at  all  defend  itself  against  by  its  own  strength,  th^e 
IS  frequent  occasion  to  call  in  the  assistance  of  others  to  help  it.  And 
because  the  procuring  and  engaging  such  assistance,  as  well  as  the  ac- 
tual use  of  it,  when  procured,  is  usually  considered  as  an  act  of  the  eom* 
mon  force;  this  is  looked  upon  as  a  part  of  external  executive  power. 
Farther  still;  as  this  power  acts  with  the  common  force  of  the  society 
against  its  foreign  enemies,  where  those  enemies  infringe  its  rights,  a&d 
l&ewise  stops  or  suspends  its  action,  where  the  purposes  of  using  it 
are  answered,  or  are  likely  to  be  answered;  the  power  of  adjusting  the 
rights  of  the  society  in  respect  of  foreigners  is  commonly  connected 
with  external  executive  power,  and  is  considered  as  a  part  of  it«  Hence 
it  is  that,  when  we  are  speaking  of  external  executive  power,  we  are 
supposed  to  include  under  that  head,  not  only  what  is  properly  called 
military  power,  but  the  power  likewise  of  making  war  or  peace,  the 
power  of  engaging  in  alliances  for  an  increase  of  strength,  either  to 
carry  on  war  or  to  secure  peace,  the  power  of  entering  into  treaties, 
and  of  making  leagues  to  restore  peace,  where  there  has  been  a  war, 
and  the  power  of  adjusting  the  rights  of  a  nation  in  respect  of  naviga- 
tion, trade,  &c.  by  conventions  or  agreements. 

However,  though  these  several  powers  are  usually  connected  with 
external  executive  power,  by  being  lodged  in  the  same  hands,  they  are 
not  naturally  essential  parts  of  it.  These  several  powers  are  rather 
acts  of  the  common  understanding,  than  of  the  common  force;  and  there- 
fore seem,  in  their  own  nature,  to  be  parts  rather  of  the  legislative  than 
the  executive  power.  But  where  the  legislative  and  the  executive 
power  are  lodged  in  different  hands,  and  especially  in  those  civil  socie- 
ties, where  the  former  of  these  powers  resides  in  the  whole  body,  or 
in  a  considerable  number  of  representatives,  the  usual  practice  is  to 
allow  some  degree  of  discretionary  power  in  respect  of  war  Or  peace, 
to  him  or  to  them,  who  are  entrusted  with  the  right  of  putting  the  mili- 
tary force  in  motion;  especially  in  those  instances  where  the  legislative 
body  cannot  act  with  such  readiness  and  expedition  as  the  occasions  or 
opportunities  of  war  require.  And  since  war  is  the  means  by  which, 
in  the  last  result,  all  the  rights  of  the  society  in  respect  of  foreigners 
must  be  defended  and  maintained;  it  is  usually  thought  convenient  thi^ 

*  Book  n.  auq>.  II.  §  vi. 
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those  rights  should,  in  some  measure,  be  under  the  inspection  and 
management  of  the  same  person  or  persons  who  are  employed  in  look- 
ing after  and  managing  the  occasions  and  opportunities  of  war.  So 
that,  where  the  public  understanding  cannot  direct  by  settled  rules, 
which  have  been  established  beforehand,  but  must  act,  if  it  acts  at  all, 
as  oeeasion  offers,  and  particularly  where  this  public  understanding  is 
the  joint  sentiment  of  a  great  number  of  men,  and  cannot  for  that  reason 
be  collected  or  made  known  on  «  sudden;  in  these  cases,  and  in  others 
which  are  naturally  connected  with  them,  it  has  in  most  civil  societies 
been  thought  convenient  to  allow  those  a  discretionary  power  of  acting 
who  have  the  external  executive  power,  or  to  subsdtute  their  judgment 
in  the  j^ce  of  the  public  understanding. 

This,  however,  though  it  may  be  convenient,  is  not  necessary:  for 
the  legislative  body,  where  no  positive  law  of  the  constitution  forbids 
k,  may  appoint  its  own  agents,  distinct  from  those  who  actuate  the  com- 
mon force:  it  may  naturally  not  only  make  war  or  peace  by  its  own  au- 
tiiority,  but  may  send  its  deputies  along  with  the  army,  to  control  its 
operations  even  in  war.  Except,  indeed,  in  the  heat  of  action;  where^ 
unless  there  is  a  discretionary  power  lodged  in  the  hands  of  those  who 
have  the  military  command,  it  would  be  impossible  for  them  to  do  their 
duty.  If  the  right  of  doing  this  is  naturally  implied  in  the  notion  of  a 
public  or  common  understanding,  formed  for  the  purpose  of  directing  a 
civil  society;  that  is,  if  a  right  to  direct  such  affairs  as  relate  to  external 
jurisdiction,  is  naturally  implied  in  the  notion  of  legislative  power;  the 
consequence  is,  that  in  those  particular  civil  societies,  where  by  the 
constitution  of  government,  they  who  are  entrusted  with  Ae  external 
executive  power,  act  in  any  ipstancs  of  external  jurisdiction  at  their 
own  discretion,  without  any  infimediate  control  from  the  legislative, 
this  discretionary  power  must  be  considered  as  originally  connected 
with  the  legislative:  it  must  be  so  considered,  in  this  sense  at  least,  that 
though  the  fundamental  laws  of  the  constitution  may  make  it  unconsti- 
tutiooal  in  after  times  for  the  legislative  body  to  take  this  power  to  them- 
selves, yet  there  was  from  the  beginning  no  natural  reason,  or  no  reason 
drawn  from  the  nature  of  civil  society  or  of  civil  power,  against  their 
preventing  any  such  discretionary  power  from  being  established  by 
generad  consent,  or  from  establishing  itself  afterwards  by  long  usage 
and  custom. 

In  short,  the  external  executive  power,  in  its  own  nature,  is  no  more 
an  independent  power  of  acting  without  being  controlled  by  the  legis- 
lative, than  the  internal  executive  power  is.  Even  in  those  civil  socie- 
ties, where  the  particular  constitution  has  left  this  power  discretionary 
in  some  instances,  it  does  not  suffer  it  to  be  so  in  all.  And  by  the 
cheeks,  to  which  it  is  subject,  in  other  instances,  we  are  naturally  led 
to  judge,  that,  if  the  positive  will  or  appointment  of  the  legislative 
power,  considered  as  acting  originally  in  modelling  the  civil  constitu- 
tion, had  not  from  the  beginning  established  the  contrary,  it  would  have 
been  subject  to  the  like  checks  in  all. 

These  checks  appear  principally  in  those  instances  where,  without 
any  great  inconvenience  to  the  society,  the  external  executive  power 
may  be  directed  by  general  and  standing  laws,  or  rather  in  those  instan- 
ces where  it  could  not,  without  great  inconvenience,  be  left  indepen- 
dent   Thus  the  legislative  power,  notwithstanding  the  executive  is 
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in  some  other  respects  left  independent,  determines  what  number  of  the 
members  of  the  society  shall  be  armed,  in  order  to  join  their  force  £ar 
repelling  or  subduing  its  external  enemies.  It  determines  to  what 
laws  or  to  what  sort  of  military  discipline  they  shall  be  subject,  who 
are  thus  armed.  It  determines  in  what  manner  they  shall  be  maintain- 
ed or  paid,  in  order  to  make  them  amends  for  giving  up  other  employ- 
ments and  engaging  in  this,  to  which,  as  members  of  the  society,  they 
were  no  more  obliged  than  the  other  members.  In  alliances,  leagues, 
or  conventions,  if  they  bind  any  of  the  members  to  give  up  their  pri- 
vate claims,  or  to  do  any  thing  which  is  inconsistent  with  the  civil  laws 
then  in  being,  its  authority  makes  them  void  of  course,  unless  it  inters 
poses  to  establish  them.  In  particular,  if  such  agreements  cannot  be 
made  good  without  money,  to  be  raised  by  a  tax  upon  the  property  of 
individuals;  if  new  duties  are  to  be  imposed  upon  any  commodities,  or 
duties  established  already  are  to  be  abolished;  such  agreements  are  not 
valid  by  any  discretionary  act  of  the  executive  power>  but  may  either 
be  made  void  or  confirmed  by  the  legislative.  These  are  plainly  natu- 
ral checks  of  the  legislative  power  upon  the  executive,  and  are  suffi- 
cient to  show,  that  the  latter  is  not  a  discretionary  power,  but  is  in  it- 
self under  the  control  of  the  former.  So  that  wherever  it  is  otherwise, 
in  whatever  nation  we  find  a  discretionary  executive  independent  in 
any  instances  upon  the  legislative,  we  may  conclude  that  it  owes  this 
independency  to  civil  constitution  or  positive  appointment,  and  does 
not  derive  it  from  its  own  nature. 

Appointment  of  IX.  By  magistrates  I  would  here  be  understood  to 
Du^pistntes,  mixed  mean  such  persons  in  a  civil  society,  as  put  the  common 
executive  power,  fo^ce  of  it  in  motion,  or  act  with  that  common  force.  I 
use  the  word,  therefore,  in  a  more  extensive  sense  than  it  is  commonly 
used,  to  mean  not  only  such  persons  as  act  with  the  common  force  in 
the  judicial  or  internal  branch  of  the  executive,  but  such  persons  like- 
wise as  act  with  that  force  in  the  military  or  external  branch.  The 
name  of  magistrate,  in  the  usual  sense  of  the  word,  is  appropriated  to 
the  former;  the  latter  are  generally  called  officers,  where  the  executiye 
power  is  purely  military,  and  ambassadors,  ministers,  envoys,  &c.  in 
the  rest  of  that  branch  of  the  executive  power,  which  is  external. 
According  to  this  notion  of  magistrates,  they  are  the  agents  of  the  exe- 
cutive power;  and  consequently  the  appointment  of  them  belongs  to 
this  power.  But  because  their  province  is  partly  internal  and  partly 
external,  the  power  of  appointing  them  belongs  partly  to  one  branch  erf* 
the  executive  and  partly  to  the  other;  so  that  it  may  not  be  improper  to 
call  this  mixed  executive  power. 

It  is  necessary,  however,  to  take  notice  of  a  difference  between  in- 
ternal and  external  magistrates.  The  judicial  power,  which  belongs  to 
internal  magistrates,  is  under  the  constant  and  steady  control  of  the  le- 
gislative; their  power  of  acting  with  the  public  force  is  regulated  and 
limited  by  standing  laws.  And  consequently  the  nature  of  their  juris- 
diction is  defined  or  settled  by  the  legislative;  though  the  power  of  ex- 
ercising such  jurisdiction  is  derived  from  the  executive:  it  so  far  be- 
longs to  the  legislative  to  erect  or  appoint  courts  of  judicature,  as  to 
appoint,  that  magistrates  with  this  or  that  particular  power,  may  or  shall 
be  erected;  notwithstanding  the  persons  themselves  are  chosen  or 
nominated,  and  the  powers  which  they  exercise  are  derived  from  the 
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executive.  This  would  be  the  case,  likewise,  of  external  magistrates, 
supposing  this  branch  of  the  executive  power  to  be  under  the  like  uni- 
form control  of  the  legislative.  But  in  most  civil  societies,  where  the 
legislative  and  executive  are  in  different  hands,  the  constitution  leaves 
the  latter,  in  some  instances,  a  discretionary  power,  as  to  the  external 
branch  of  it.  And  for  this  reason  such  magistrates,  as  have  their  pro- 
vince in  this  branch,  not  only  derive  their  power  from  the  executive, 
but  are  likewise  under  the  regulation  of  the  executive,  as  to  the  degree 
or  extent  of  their  power. 

*  Grotius  divides  civil  power  into  the  five  following  parts;  first,  the 
power  of  making,  altering,  or  repealing  laws,  both  such  as  concern 
sacred,  and  such  as  concern  other  matters,  as  far  as  the  former  relate  to 
or  affect  the  state.  Secondly,  the  power  of  making  war  or  peace,  of 
engaging  in  treaties,  leagues,  alliances,  or  conventions.  Thirdly,  the 
power  of  establishing  taxes,  customs,  or  duties  to  be  paid  out  of  the 
property  of  individuals  for  the  public  use  and  service.  Fourthly,  the 
power  of  hearing  and  effectually  determining  all  matters  of  controversy,' 
which  arise  between  individuals.  And  fifd^ly,  the  power  of  appoint- 
ing magistrates,  ambassadors,  or  other  officers.  Though  I  have  not 
kept  to  this  division,  the  reader  will  be  able  to  see,  without  much  trou- 
ble, that  all  these  several  parts  of  civil  power  have  been  taken  notice 
of,  and  been  reduced  to  one  of  the  two  general  heads,  into  which  I  have 
divided  it;  they  are  all  of  them  branches  either  of  the  legislative  or  of 
the  executive. 

X.  If  we  continue  to  speak  of  the  legislative  and  Prerogatiye,wh«t. 
executive  power  in  the  abstract,  it  will  be  difficult  to  explain  rightly 
what  is  meant  by  prerogative.  It  cannot  properly  be  called  discretion- 
ary executive  power;  because  the  executive  power,  in  the  nature  of 
the  thing,  is  not  discretionary  in  any  part:  wherever  it  acts  at  discre- 
tion, this  privilege,  unless  it  arises  fi-om  the  necessity  of  the  case,  as  in 
the  heat  of  military  action,  comes  fi*om  the  legislative,  either  by  origi- 
nal establishment,  or  by  long  usage  and  custom,  or  by  occasional  per- 
mission. We  shall  be  better  able  to  understand  what  prerogative  is, 
if  we  speak  of  the  legislative  and  executive  power,  not  in  the  abstract, 
but  as  lodged  or  entrusted  by  the  state,  in  the  hands  of  some  one  or  more 
persons.  Where  the  person,  so  entrusted  with  the  executive  power, 
is  left  by  the  legislative  to  act  in  any  instances  at  his  own  discretion,  to 
direct  by  his  own  understanding  the  public  force,  which  is  naturally 
under  the  direction  of  the  public  understanding,  such  a  discretionary 

Gwer  in  him  is  called  prerogative.  Thus,  in  penal  cases,  if  the  legis- 
ive  forbids  the  public  force  to  be  put  in  motion  for  the  punishment 
of  any  action,  till  the  fact  itself  is  proved  to  the  public  understanding 
in  such  a  manner  as  the  law  appoints,  and  then  will  not  suffer  this 
force  to  be  used  but  under  the  conduct  of  the  law,  so  as  to  inflict  only 
the  legal  penalty;  thus  far  there  is  no  prerogative,  or  no  discretionary 
power  in  him,  who  is  entrusted  with  the  executive.  But,  then,  if  the 
legislative,  instead  of  reserving  to  itself  the  right  of  judging  whether 
such  legal  punishment  is  to  be  suspended,  or  whether  the  criminal  is 
to  be  wholly  pardoned,  leaves  it  to  him  to  pardon  or  not,  as  he  thinks 
proper,  such  a  discretionary  power  entrusted  with  him  is  called  prero- 

*  Grot  Lib.  I.  C^).  UI.  §  VI. 


S80  INSTITUTES  OF  B.  H. 

gative.  In  cases  of  external  jurisdiction,  if  the  society  makes  war  or 
peace,  as  he  thinks  convenient;  if  it  is  bound  by  such  leagues  or  con- 
ventions as  he  engages  it  in;  if  its  military  force,  when  appointed 
and  established,  is  under  his  command,  and  is  to  act  as  he  directs;  these 
are  instances  of  a  discretionary  power:  and  where  the  person  entrusted 
with  the  executive  has  such  a  discretionary  power,  it  is  called  prero- 
gative. If  he,  who  is  entrusted  with  the  executive,  has  a  discretionary 
power  of  calling  the  public  together  to  act  in  its  legislative  capacity,  or  of 
calling  the  representatives  of  the  public  together,  where  it  acts  in  this 
capacity  by  its  representatives;  or  if  it  is  left  to  him  to  appoint  the  time 
and  place  of  its  meeting;  this,  though  it  is  not  properly  any  branch  of 
executive  power,  yet  if  it  is  so  entrusted  with  him,  who  has  the  ex- 
ecutive power,  will  come  under  the  notion  of  prerogative.  But  should 
the  legislative  ever  have  limited  him  in  this  respec.t,  and  tied  him  down 
'  to  call  them  together  at  any  particular  time  or  place;  so  far  this  prero- 
gative is  at  an  end;  and  the  act  of  calling  them  together,  though  it 
might  once  be  an  act  of  prerogative,  and  so  may  still  i-etain  the  name, 
becomes  in  its  nature  ministerial. 

We  may,  from  hence,  learn,  that  in  those  nations,  in  which  there  is 
any  struggle  between  the  legislative  body,  and  the  person  or  persons 
who  are  entrusted  with  the  executive  power,  this  is  not  a  struggle 
between  the  legislative  and  the  executive  powers.  The  provinces  of 
these  two  powers  considered  abstractedly,  or  as  they  are  in  themselves, 
are  marked  out  distinctly  enough  for  any  one  to  see  their  respective 
limits.  It  belongs  to  the  legislative  power,  considered  as  the  common 
understanding,  or  joint  sense  of  the  body  politic,  to  determine  and 
direct  what  is  right  to  be  done:  and  it  belongs  to  the  executive  power, 
considered  as  the  common  or  joint  strength  of  the  same  body,  to  carry 
what  is  so  determined  and  directed  into  execution.  But  in  those  par- 
ticular civil  societjies,  where  the  legislative  and  executive  power  are 
lodged  in  different  hands,  it  is  usual,  especially  if  the  legislative  body 
is  a  large  one,  to  allow  those  who  have  the  executive  power,  to  act  dis- 
cretionally  in  some  cases;  that  is,  it  is  usual  for  them  to  have,  in  some 
instances,  such  a  discretionary  power  as  is  called  prerogative.  And 
the  only  subject  of  dispute  about  prerogative  that  can  be  intelligible,  is 
between  the  executive  body  and  the  legislative  body,  concerning  the 
instances  where  this  discretionary  power  takes  place,  or  ebe  concern- 
ing the  extent  of  it  in  some  particular  instance;  that  is,  they  may  pos- 
sibly dispute,  either  how  fiu*,  in  settling  the  constitution  of  government, 
such  power  of  acting  at  discretion,  vested  in  the  executive  body,  was 
designed  to  extend,  or  how  far  it  may  be  proper  and  convenient  for  the 
public,  that  it  should  extend. 

The  reader  may,  perhaps,  have  met  with  some  difficulties  in  this 
chapter  for  want  of  having  attended  to  a  necessary  distinction  between 
the  legislative  power  of  civil  society  in  general,  and  the  legislative 
body  of  any  particular  society,  and  to  a  like  distinction  between  the  exe- 
cutive power,  and  the  person  or  persons  with  whom  such  power  is 
entrusted.  The  following  chapter  is  the  place,  in  which  the  sutject 
will  lead  us  to  explain  this  distinction.  And  when  it  is  explained, 
some  passages  in  this,  which  may  have  appeared  difficult,  will  probably 
be  better  understood. 
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XL  The  force  of  a  bodj  politic,  as  it  is  employed  in  cirQ  and  mOitaiy 
matters  of  internal  jurisdiction,  is  called  the  civil  force;  force,  how  distin- 
and  as  it  is  employed  in  matters  of  external  jurisdiction,  g^ut^ed. 
it  is  called  the  military  force.  The  civil  force  is  what  the  judicial  or 
internal  executive  power  acts  with;  and  the  military  force  is  what  the 
external  or  military  executive  power  acts  with.  These  two  forces, 
therefore,  though  they  may  appear  to  be  the  same,  when  they  are  con- 
sidered only  as  the  joint  force  of  the  same  body  politic,  are  distinct  from 
one  another  in  respect  of  their  objects.  The  civil  force  is  employed  in 
putting  the  laws  in  execution;  that  is,  in  maintaining  and  supporting 
within  the  society  what  is  right  in  civil  matters,  or  in  inflicting  pun- 
ishinent  in  those  which,  though  they  are  of  a  civil  nature,  are  distin- 
guished by  the  name  of  criminal  matters.  The  military  force  is  em- 
ployed in  defending  the  society  and  its  several  members  against  injuries 
from  without 

This,  which  is  a  distinction  between  these  two  forces  in  respect  only 
of  their  objects,  leads  us  to  a  distinction,  which  may,  in  some  societies, 
be  made  between  the  forces  themselves;  when  we  consider  one  of  them 
as  the  force  with  which  the  internal  executive  power  acts,  and  the 
other  as  the  force  with  which  the  external  executive  power  acts.  For 
the  internal  executive  power  is  under  the  constant  and  uniform  control 
of  the  legislative:  whereas,  in  most  civil  societies  there  is  something  of 
a  discretionary  power  joined  with  the  external  executive.  The  con- 
sequence of  which  is,  that  the  civil  force,  or  force  employed  to  maintain 
justice  within  the  society,  is  under  the  same  control  with  the  internal  ex- 
ecutive power:  but  the  military  force,  or  force  employed  against  injuries 
from  without,  may,  in  some  instances,  be  a  discretionary  force,  not 
guided  so  much  by  the  legislative  body,  as  by  the  judgment  of  them, 
who  are  entrusted  to  act  with  it. 

If  the  constitution  of  government  has  introduced  such  a  distinction 
in  feet;  that  is,  if  the  military  force  is  actuated  by  a  discretionary 
power;  there  is  an  evident  reason  why  this  force  does  not,  in  its  own 
right,  come  in',  where  only  the  members  of  the  society  are  concerned, 
in  order  to  carry  the  laws  into  execution:  because  the  force  employed 
for  this  purpose  ought  to  be  such  an  one^  as  is  under  the  checks  and 
control  of  die  laws,  and  not  sudi  an  one  as,  in  any  respect,  acts  at 
discretion. 

The  force,  indeed,  which  the  society  establishes  to  carry  the  laws 
into  execution,  is  commonly  a  small  one.  What  is  done  in  this  particular 
is  considered  as  done  by  the  joint  force  of  the  whole,  though  the  whole, 
instead  of  rising  for  this  purpose,  acts  by  such  civil  officers,  as  the  public 
understanding  has  thought  sufficient.  These  are  commonly  but  few;  be- 
cause few  are  sufficient  to  give  a  person  possession  of  such  rights  as  the 
law  has  adjudged  to  him,  or  to  inmct  punishment,  after  a  legal  sentence. 
However,  if  this  small  force  is  found  insufficient,  these  civil  officers 
usually  call  in  any  of  the  members  of  the  society  to  their  assistance  in 
order  to  increase  their  force.  They  sometimes  call  in  the^  assistance 
even  of  the  military  force:  upon  which  occasion  it  is  considered,  not 
as  the  military  force,  or  not  as  having  in  any  respect  a  discretionary 
power,  but  as  a  part  of  the  civil  force  actine  under  the  direction  of  the 
civil  magistrate.  So  that  perhaps  it  might  oe  more  proper  to  say,  that 
the  civil  magistrate  upon  some  occasions,  whore  he  apprehends  the 

36 
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usual  force  employed  by  him  to  be  too  weak  to  answer  his  purpose, 
calls  in  the  soldiery  to  his  assistance;  than  that  he  calls  in  the  military 
force.  The  persons  which  are  usually  employed  by  him  are  either  too 
few  or  too  unskilful  to  withstand  the  resistance  which  he  is  likely  to 
meet  with.  Therefore,  as  there  are  many  members  of  the  society  who 
are  the  instruments  of  the  external  executive  power,  and  who  are  train- 
ed up  to  oppose  such  violent  resistances  as  frequently  come  from  with- 
out; he  has  recourse  to  them,  and  uses  them  as  his  instruments,  subject, 
when  they  are  so  called  in  by  him,  to  his  control;  and  consequentlj 
subject,  as  he  is  himself,  to  the  control  of  the  law. 
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tive body,  how  fixed. — IX.  National  constitution  a  question  of  fact.— 
X.  Monarchical  constitutions  not  more  natural  than  others. — XI. 
Monarchical  constitiUions  not  impossible. — XII.  Constitutions  not 
necessarily  democratical. — XIII.  THtles  or  appearances  do  not  d^ 
termine  the  nature  of  a  constitution. — XIV.  Tenure  of  civil  power 
to  be  distinguished  from  the  power  Use\f. — XV.  Promise  or  oath  </ 
a  kmg  may  limit  his  power. — XVI.  Mixed  constitutions. — ^XVII. 
Cbnl  constitutions  may  be  altered. 

Sovereign  and  su-  I.  When  we  speak  of  sovereign  power,  or  of  supreme 
preme  power,  power,  we  are  led  into  some  mistakes,  by  using  these 
^  words  indiscriminately.     When  we  call  any  power  su- 

preme, the  expression  seems  to  be  relative  to  some  other  subordinate 
powers:  to  call  any  power  the  highest  of  all,  is  not  very  intelligible, 
if  there  are  no  other  powers  below  it.  Sovereign  power  is  likewise  a 
relative  term;  but  then  it  has  not  a  necessary  relation  to  subordinate 
powers.  To  call  any  power  by  the  name  of  sovereign  power,  does  not 
necessarily  imply  that  there  are  any  other  powers  in  subordination  to 
it.  Whatever  power  is  independent,  so  as  not  to  be  subject  to  any 
other  power,  though  it  has  in  the  meantime  no  other  power  subject  to 
itself,  may  with  propriety  enough  be  called  by  this  name.  In  short, 
that  power  may  well  be  called  sovereign,  to  which  none  is  superior: 
whereas,  none  can  be  called  supreme,  unless  there  are  others  inferior 
to  it. 

*6rotiuB,  indeed,  has  not  observed  this  distinction:  he  defines  su- 
preme power,  as  I  should  define  sovereign  power,  to  be  such  an  inde- 
pendent power  of  governing  a  civil  society,  that  no  acts  which  are  done 
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hy  it,  can  be  made  void  by  any  other  human  power.  In  this  sense 
every  state,  in  reference  to  all  other  states,  has  supreme,  or,  as  we  might 
better  call  it,  sovereign  power  within  itself:  it  governs  itself  indepen- 
dently, and  no  other  state  has  authority  to  make  its  acts  of  government 
void.  A  society  of  men,  by  whatever  ties  and  for  whatever  purposes  * 
they  may  be  united  to  one  another,  is  not  complete  in  itself,  if  it  has 
not  within  itself  an  independent  power  of  government;  but  is,  either 
in  its  legislative  or  in  its  executive,  subject  to  be  controlled  by  any 
power  from  without.  Such  a  society,  therefore,  though  formed  for  civil 
purposes,  is  no  civil  society;  it  can  at  best  be  only  a  part  of  some  other 
state,  and  is  usually  called  a  province  to  that  state  in  particular,  from 
which  it  receives  its  laws,  or  by  which  its  public  force  is  put  in  motion 
and  made  to  act. 

Every  individual,  in  the  liberty  of  nature,  is  his  own  master,  and  has 
an  independent  or  sovereign  power  over  lumself.  The  consequence 
of  which  is,  that  when  a  number  of  such  individuals  are  united  to- 
gether, so  as  to  form  a  society,  this  society  is  naturally  its  own  master, 
and  has  an  independent  or  sovereign  power  over  itself.  '  Since  no  per- 
son, and  no  collection  of  persons,  out  of  the  society,  has  naturally  any 
authority  over  any  individual  within  it;  the  consequence  is,  that  no 
other  civil  society  can  have  any  authority  over  a  body  politic,  made  up 
of  such  individuals. 

If,  indeed,  any  one  body  politic  has  consented  to  submit  itself  to  the 
authority  of  any  other  body  of  the  same  sort,  it  ceases  to  be  its  own 
master;  it  has  no  longer  an  independent  or  sovereign  power  of  its  own. 
*But  then  it  ceases  at  the  same  time  to  be  a  state,  and  becomes  a  pro- 
vince. No  assembly  of  men  is  called  a  state,  unless  it  is  complete  in 
itseli:  and  no  assembly  of  men,  united  for  the  purposes  of  advancing  a 
common  utility,  and  of  securing  their  rights,  can  be  complete,  if  it  has 
not  within  itself  whatever  is  necessary  to  answer  those  purposes;  if, 
instead  of  having  a  legislative  and  an  executive  power  of  its  own,  it  is 
obliged  to  have  recourse  to  some  other  society  or  assembly  of  men,  to 
ascertain  the  rights  and  to  prescribe  the  duties  of  its  members,  or  to 
maintain  those  rights  when  they  are  ascertained,  and  to  enforce  the  ob- 
servance of  those  duties,  when  they  are  prescribed. 

II.  The  not  having  attended  to  the  distinction  already  LegisUtive  and 
taken  notice  of,  between  the  notions  of  sovereign  and  executive  power 
supreme  power,  and  the  promiscuous  use  of  these  two  <^onip«rc<l- 
words,  may  possibly  have  been  one  occasion  of  a  seeming  difference  in 
opinion  between  those,  who,  if  they  were  to  explain  their  meaning, 
might  possibly  be  found  to  agree.  The  executive  power  in  any  state 
may  undoubtedly  be  called  sovereign  power:  because,  in  reference  to 
all  other  states,  it  is  an  independent  power.  It  is  not  naturally  subject 
to  the  restraint,  or  to  the  direction  of  any  power  out  of  the  society. 
Where  it  is  subject  to  any  such  external  restraint,  there  is  no  state,  but 
a  province  Only,  a  part  or  member  of  some  other  society.  Now,  as  the 
terms  sovereign  and  supreme  power  are  used  indiscriminately,  we  are 
apt  to  conclude,  that  the  executive,  because  it  may  in  this  sense  be  call*- 
ed  sovereign  power,  is  likewise  to  be  considered  as  supreme  power. 
But  then  the  inquiries  upon  this  head  are  usually  carried  somr^^*^' 
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farther.  The  legislative  and  the  executive  power  in  the  same  societji 
are  sometimes  compared  together:  and  then  the  question  is,  which  of 
these  two  is  to  be  looked  upon  as  the  supreme  power.  It  is  not  un- 
common to  imagine  here,  that  executive  power,  because  it  is  called  so- 
vereign, and  is  therefore  looked  upon  as  supreme  io  one  reference  or 
comparison,  may  likewise  be  called  sovereign,  ahd  be  looked  upon  as 
supreme  in  this  other  reference;  so  that  if  the  legislative  power  is  not 
subordinate  to  it,  they  must  at  least  be  independent  one  of  the  other. 

The  distinction  of  the  two  names  sovereign  and  supreme,  if  it  was 
attended  to,  would  correct  this  false  conclusion.  The  executive  power 
of  any  one  civil  society  in  reference  to  the  civil  powers,  either  legisla- 
tive or  executive  of  any  other  civil  societies,  may  indeed  be  called  sove- 
reign power:  because  it  is  independent  of  lliem,  and  does  not  act  under 
their  direction.  But  then  in  this  reference  it  is  not  very  proper  to  call 
it  supreme  power;  because,  though  such  foreign  powers  cannot  of  right 
direct  or  control  it,  yet  they  are  not  subordinate  to  it.  And  if,  by  prov- 
ing the  executive  power  of  any  particular  society,  to  be  sovereign  power 
in  this  reference,  it  does  not  follow  that  it  is  to  be  called  supreme  power 
in  the  same  reference;  much  less  will  it  follow,  that  we  are  to  look 
upon  it  as  supreme  power  in  reference  to  the  legislative  of  the  same 
society. 

Indeed,  there  is  in  almost  every  state,  what  may  be  called  supreme 
executive  power,  in  reference  to  some  other  powers  within  the  state 
itself.  When  an  executive  body  is  fixed  by  the  constitution  of  govern- 
ment in  any  civil  society;  whether  this  body  consists  of  one  person  or 
more,  there  are  usually  many  other  subordinate  persons,  or  bodies,  who 
have  such  a  derivative  and  inferior  jurisdiction,  as  commits  the  pablic 
strength  of  the  society  to  their  management  in  many  instances.  These 
inferior  magistrates,  therefore,  have  an  executive  power:  but  as  it  is 
derived  from  the  person  or  persons  with  whom  the  executive  is  origin- 
ally entrusted;  this  power  is  inferior  or  subordinate  to  his:  and  in  this 
reference  his  executive  power  may  be  called  supreme.  But  this  again 
is  no  evidence  that  the  executive  power,  either  in  itself  or  as  it  is  en- 
trusted in  his  hands,  is  superior  to  the  legislative,  or  even  independent 
of  it.  There  can  certainly  be  no  ground  for  concluding  that  the  exe- 
cutive power  in  his  hands  is  supreme,  when  compared  with  the  legis- 
lative; only  because  it  is  supreme,  when  compared  with  the  executive 
power  in  other  hands. 

If  we  consider  the  nature  of  these  two  powers,  there  will  be  no  great 
difficulty  in  judging  which  of  them  is  supreme,  when  they  are  compar- 
ed with  one  another.  The  legislative  is  the  joint  understanding  of  the 
society,  directing  what  is  proper  to  be  done,  and  is  therefore  naturally 
superior  to  the  executive,  which  is  the  joint  strength  of  the  society  ex- 
erting itself  in  taking  care  that  what  is  so  directed  shall  be  done. 

As  legislative  power  is  thus  found  to  be  superior  to  executive,  when 
they^are  considered  in  the  abstract,  we  are  apt  to  conclude,  too  hastily, 
that  m  every  civil  society  the  legislative  body  is  in  all  instances  supe- 
rior to  the  executive  body.  Whereas,  in  fact,  the  constitution  of  go- 
vernment may,  in  some  instances,  have  lodged  *a  discretionary  power 
in  the  executive  body:  so  that,  though  in  general  the  puUic  understand- 
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ing  speaks  by  the  legislative  body,  yet,  in  these  instances,  the  under- 
standing of  the  executive  body  may  be  designed  to  stand  in  the  place  of 
the  public  understanding,  and  to  direct  what  is  to  be  done  as  well  as  to 
see  to  the  doing  of  it.  For  the  existence  of  a  legislative  body  is  not 
wholly  inconsistent  with  the  notion  of  prerogative. 

IIL  By  the  civil  constitution  of  government  in  any  Civil  constitution^ 
nation,  is  meant  the  established  form  of  exercising  the  ^^^ 
supreme  or  governing  power  within  that  nation,  which  we  have  just 
now  proved  to  be  the  legislative  power  of  it.  The  simple  constitutions 
of  government  are  commonly  reduced  to  these  three;  monarchy,  aris- 
tocracy, and  democracy:  by  which  we  are  to  understand,  that  there 
are  three  different  sorts  of  legislative  bodies;  any  of  which  may  be  es- 
tablished in  any  nation;  and  each  of  which  may  be  called  simple,  be-* 
cause  each  of  them  is  uniform  or  alike  in  all  its  parts.  The  constitu- 
tion 18  democratical,  when  the  legislative  power  is  exercised  either  by 
the  collective  body  of  the  people,  or  by  representatives  which  they 
choose  from  time  to  time.  It  is  aristocratical,  when  this  power  is  exer- 
cised by  the  nobles;  that  is,  by  a  small  and  select  body  of  men,  who^ 
after  their  original  designation  to  this  office,  are  elective  no  longer,  but 
transmit  their  power  to  their  heirs,  or  to  other  established  succes- 
sors. It  is  monarchical,  when  this  power  is  exercised  by  a  king;  that 
isj  by  a  single  man;  whether  upon  his  demise  it  is  transmitted  to  his 
heirs,  or  to  other  established  successors,  or  to  such  successors  as  shall, 
upon  that  event,  be  chosen.  We  cannot,  indeed,  properly  say,  that  in 
this  last  form  of  government  all  the  pai*ts  of  the  legislative  body  are 
alike;  because  the  whole  body  consists  of  only  one  person:  the  form, 
however,  is  a  simple  one;  because  there  is  no  mixture  or  diversity  of 
parts  in  it. 

The  constitution  of  government  is  called  a  mixed  one,  when  two  or 
more  of  these  simple  forms  are  compounded,  or  joined  with  one  another. 
Thus  the  legislative  body  may  consist  either  of  the  whole  body,  or  of 
a  representative  body  of  the  nobles  and  of  the  people;  or  of  the  kine 
and  the  people;  or  of  the  king  and  the  nobles  alone;  or  of  the  king  and 
die  nobles,  with  the  representatives  of  the  people. 

The  mixture,  in  this  last  form,  will  be  a  little  varied,  if  the  king  is 
entrusted  with  the  executive  power  in  such  a  manner  as  to  have  any 
prerogative  joined  with  it:  or  if  the  representatives  of  the  people  claim 
a  right  of  establishing  any  sort  of  laws,  whether  relating  to  the  public 
revenue  or  to  any  other  matter,  and  the  consent  of  the  other  two  parts 
of  the  legislative  body  to  such  laws  is  considered  as  a  thing  of  course, 
which  they  are  not  to  refuse.  In  either  of  these  cases  the  form  is  still 
a  mixed  or  compound  one,  though  the  composition  is  not  quite  the  same. 
In  the  former  case  it  approaches  towards  monarchical,  and  in  the  latter 
towards  democratical. 

IV.  When  a  number  of  persons,  who  are  equal  to  origin  of  dvil  con- 
one  afeiother;  that  is,  who  are  free,  *  as  all  men  naturally  stitutiona,  in  re- 
are  free,  from  any  jurisdiction  or  authority  over  one  ^^  ^^  ^^  l«««" 
another,  have  united  themselves  into  a  civil  society;  the  ^^' 
natural  result  of  such  an  union  is  a  legislative  power.  But  then  there 
is  originally  no  legislative  body  distinct  from  the  collective  body  of  the 
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society.  *  All  and  each  are  obliged  to  conform  themselves  to  whatever 
the  whole  or  the  major  part  shall  agree  upon:  but  as  no  one  person, 
nor  any  select  number  of  persons,  can  have  any  right  to  prescribe  to 
the  rest;  so  neither  is  this  collective  body  of  men  naturally  obliged  to 
elect  or  settle  a  number  of  representatives,  who  shall  have  authority  to 
act  for  them,  or  to  determine  what  is  to  be  done,  and  what  to  be  avoided. 
Each  member  of  the  society  has  originally  a  right  to  act  for  himself,  as 
a  member;  that  is,  to  deliberate  with  the  rest,  and  to  give  his  sufirage 
upon  such  points  as  come  before  them.  It  is  necessary,  therefore,  to 
look  farther  than  the  compact,  by  which  men  unite  themselves  into  a 
civil  society,  in  order  to  find  out  the  origin  of  any  other  civil  constitu- 
tion of  government,  besides  such  an  one  as  is  popular  or  democratical 
in  the  fullest  extent  of  that  word. 

There  is,  indeed,  an  original  f  legislative  power  in  every  civil  society; 
but  some  farther  act  is  necessary,  besides  the  mere  union  into  such  a 
society,  before  this  power  can  be  naturally  vested  in  any  one  part  of 
the  society  exclusive  of  the  rest;  before  a  king  or  the  nobles  can  have 
a  right  of  making  laws,  which  shall  bind  the  whole;  or  before  the 
people  shall  be  obliged  to  act  by  representatives,  or  to  be  concluded  by 
the  sense  of  any  part  of  the  society,  instead  of  acting  in  their  collective 
capacity,  so  as  to  be  concluded  by  nothing  less  than  the  general  sense 
of  the  collective  body.     All  men,  before  they  are  considered  as  mem- 
bers of  a  civil  society,  are  equal  to  one  another,  and  are  likewise  inde* 
pendent  of  one  another;  each  has  naturally  a  right  to  think  and  to  act 
for  himself.     This  independency  is,  in  some  measure,  limited  by  their 
entering  into  civil  society.     If  there  is  no  express  agreement,  yet  the 
very  act  of  entering  into  such  society  is  a  tacit  agreement,  which  makes 
them  so  far  dependent  upon  the  general  sense  and  will  of  the  whole 
body  politic,  that  they   are  from  thence  obliged  to  conform  them- 
selves to  that  general  sense  and  will.     But  if  they  are  considered 
merely  as  members  of  a  civil  society;  if  nothing  more  is  supposed  to 
have  passed,  besides  that  agreement,  either  express  or  tacit,  by  which 
they  united  themselves  into  such  a  society,  they  would  still  have  a 
civil  equality;  this  union,  though  it  has  produced  a  legislative  power, 
has  not  lodged  it  in  any  particular  hands;  it  leaves  each  member  as  free 
to  act  for  himself  in  a  civil  capacity,  as  he  before  was  in  a  natural 
capacity.     From  hence  then  it  follows,  that  the  obligation  of  being 
subject  to  a  legislative  power  in  any  one  man,  or  in  any  body  of  men, 
though  this  body  is  within  the  society,  if  it  is  different  from  the  whole 
collective  body,  is  a  farther  abridgement  of  natural  liberty,  than  what 
arises  merely  from  the  agreement,  by  which  mankind  unite  themselves 
into  civil  societies.     But  every  abridgement  of  liberty,  which  is  made 
without  our  consent,  either  express  or  implied,  is  contrary  to  the  law 
of  nature.     No  civil  constitution  of  government,  therefore,  which  is 
not  purely  democratical,  can  be  established  consistently  wifli  the  law 
of  nature,  without  a  farther  agreement  between  those  who  are  members 
of  the  same  civil  society:  we  may,  indeed,  say,  that  without  such  an 
agreement,  no  constitution  of  government  that  we  know  of,  or  read  o^ 
could  have  been  formed:  because  there  does  not  appear  ever  to  have 
been  any  constitution  so  entirely  democratical,  as  to  allow  every  mem- 
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ber  an  equal  sufirage  in  all  matters  of  legislative  power.  In  the  most 
popular  forms  of  government,  persons  of  no  fortune,  women,  and  such 
as  are  in  their  civil  minority,  whether  they  are  in  their  natural  minority 
or  not,  are  usually  excluded  irom  having  any  share  in  the  exercise  of 
the  legislative  power. 

There  is  no  great  difficulty  in  conceiving,  that  no  single  person  can 
claim  the  legislative  power  in  a  civil  society,  in  consequence  of  that 
compact  only,  by  which  the  several  members  united  themselves  into 
one  body,  with  a  view  of  preserving  their  rights  and  of  advancing  a 
general  good.  An  exclusive  legislative  power  in  a  king  must  plainly 
be  the  effect  of  some  farther  compact.  Nor  is  it  more  difficult  to  un- 
derstand, that  there  cannot,  without  such  farther  compact,  be  any  such 
thing  as  an  aristocratical  constitution  of  government.  There  is  not 
naturally  in  any  civil  society,  merely  as  a  civil  society,  any  select  and 
standing  body  of  men  with  an  exclusive  legislative  power.  Whenever 
a  power  of  this  sort  is  lodged  in  such  a  legislative  body,  it  must,  in 
order  to  be  consistent  with  the  natural  rights  of  mankind,  have  been 
lodged  there  by  some  other  act,  besides  the  original  agreement,  upon 
which  the  society  was  formed.  The  necessity  of  supposing  such  a 
subsequent  act  is  not  so  apparent  in  democratical  constitutions.  But 
yet  it  will,  upon  inquiry,  be  found  necessary  to  suppose  such  a 
compact;  if  we  consider  what  constitutions  are  called  democratical.  In 
many  constitutions,  which  are  so  called,  the  legislative  power  is  vested 
in  the  representatives  of  the  people,  and  is  not  exercised  by  the  collec- 
tive body.  Here  then  we  plainly  find  another  compact,  besides  that 
which  formed  the  society:  at  least  we  find  an  act  of  electing  such  a  re- 
presentative body,  and  of  delegating  the  legislative  power  to  it:  which 
act  is  different  from  the  original  compact,  that  joins  the  several  indivi- 
duals into  one  civil  society.  Suppose  that  each  member  of  this  repre- 
sentative body  is  chosen  for  life,  and  that  upon  every  vacancy  by  the 
death  of  any  member,  the  collective  body  has  the  right  of  filling  up 
such  vacancy:  we  may  ask,  on  the  one  hand,  how  each  member  came 
to  have  a  right  to  make  a  part  of  the  representative  body  as  long  as  he 
livea^  that  is,  why  the  collective  body  has  not  a  right  of  displacing  him, 
so  as  to  make  a  vacancy,  till  he  dies?  It  will  be  impossible  to  show 
that  he  has  any  such  claim  against  the  collective  foody,  from  the  nature 
of  civil  society,  without  having  recourse  to  some  farther  act,  besides 
that  which  formed  the  society,  by  uniting  the  several  members  of  it 
into  one  collective  body:  and  this  farther  act  I  have  here  called  a  com- 
pact. If  there  had  been  no  such  compact  or  settlement;  no  reason  can 
be  assigned  from  the  mere  nature  of  society,  why  the  legislative  power 
should  be  vested  in  the  representatives  of  the  people,  rather  than  be 
exercised  by  the  collective  body;  or  why,  if  such  representatives  are 
once  chosen,  they  should  continue  for  life,  rather  than  for  a  certain  num- 
ber of  years,  or  rather  than  during  the  pleasure  of  their  constituents. 
Suppose  again,  that  the  legislative  power  is  vested  in  representatives 
chosen  for  a  certain  term  of  years;  this  is  so  far  from  being  a  form  of 
government,  which  arises  immediately  from  the  nature  of  civil  society, 
or  from  the  original  compact,  by  which  such  societies  were  formed, 
without  the  aid  of  any  fSeirther  agreement,  consent  or  compact,  that  a 
form  of  government  of  this  sort  would  be  precarious;  it  could,  in  its 
own  nature,  last  no  longer  than  during  the  term  of  years,  for  which 
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.the  appointment  of  the  representatives  was  made,  but  must,  upon  the 
expiration  of  this  term,  be  continually  renewed  by  such  consent  or  com- 
pact. For,  when  the  term  is  expired  for  which  the  representative  body 
with  legislative  power  was  chosen,  the  legislative  power  would  natu- 
rally return  to  the  collective  body  in  which  it  was  originally  vested. 
And  this  collective  body  would  then  be  at  libertv  to  act  as  they  please 
in  regard  to  the  future  exercise  of  that  power.  The  people  in  general 
might  either  keep  it  and  exercise  it  themselves,  or  they  might  choose  a 
representative  body  which  should  continue  either  for  the  same,  or  for 
a  different  term  of  years;  or  during  the  lives  of  each  representative 
member:  or  they  might  appoint  a  body  of  nobility,  and  give  legislative 
power  to  them  and  their  heirs,  or  to  them  and  such  successors  as  should 
be  then  settled;  or  lastly,  they  might  delegate  the  legislative  power  to 
one  single  person,  and  so  introduce  a  monarchical  constitution. 

Even  in  constitutions  which  approach  as  near  as  any,  that  we  know 
of,  to  perfect  democracies,  some  farther  compact,  besides  that  which 
formed  the  society,  must  be  understood  to  have  intervened  in  order  to 
settle  the  legislative  body.  The  nature  of  civil  soeiety  does  not  ex- 
clude women  from  having  a  sufirage  in  making  laws;  that  is,  it  does  not 
exclude  them  from  being  a  part  of  the  legislative  body.  If,  from  ob- 
serving either  our  own  manner  of  choosing  representatives,  or  the  man- 
ner of  making  laws  in  other  forms  of  government,  where  the  people 
act  in  a  seemingly  collective  body,  and  not  by  their  representatives,  w« 
have  been  led  to  imagine  that  women  are  by  the  nature  of  civil  society 
excluded  from  a  share  in  the  legislative;  we  may  correct  this  notion  by 
considering  that  *  women,  as  well  as  men,  have  a  natural  right  to  their 
liberty,  before  they  join  themselves  to  civil  society;  and  have,  as  well 
as  men,  a  right  to  act  as  members  of  such  society,  after  they  have  so 
joined  themselves  to  it.  The  consequence  of  which  is,  that  till  some 
act  of  the  society,  subsequent  to  the  forming  of  it,  has  by  general  con- 
sent excluded  women  from  a  right  of  suffrage,  they  might  naturally 
claim  it.  But  perhaps  the  reader  may  be  more  readily  led  to  correct 
his  mistake,  if  we  only  ask  him,  whether  he  has  never  heard  of  a  queen 
upon  the  throne,  in  those  countries  where,  by  being  seated  there,  she 
has  a  share  in  the  legislative  power,  or  makes  a  part  of  the  legislative 
body?  No  civil  laws,  no  civil  constitution  of  government  could  give, 
or  even  allow  such  a  power  as  this  to  a  woman,  if  it  was  contrary  to  the 
nature  of  civil  society  for  a  woman  to  have  a  share  in  matters  of  legis- 
lation. If  then  the  reader,  from  such  facts  as  these,  is  informed  that  it 
is  not  contrary  to  the  nature  of  civil  society  for  women  to  have  a  share 
in  the  exercise  of  legislative  power,  we  may  next  ask  him,  by  what 
means  it  comes  to  pass,  that,  in  the  most  popular  forms  of  government, 
they  should  not  be  considered  as  a  part  of  the  collective  body  in  the 
business  of  legislation?  Nothing  but  compact  or  agreement  can  have 
justly  excluded  them.  If,  therefore,  when  the  people  are  supposed  to 
act  in  their  collective  body,  whilst  they  exercise  legislative  power,  the 
women,  who  are  members  of  the  society,  make  no  part  of  that  collec- 
tive body;  even  such  a  democratical  constitution  as  this  must  have  been 
settled  by  some  farther  agreement,  and  did  not  naturally  or  necessarily 
arise  out  of  that  compact,  by  which  the  society  was  formed.     What  we 

•  See  Book  I.  Chap.  X.  %  III. 
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hare  said  of  women  may,  without  much  variation,  be  applied  to  persons 
who  are  *  naturally  at  years  of  discretion,  but  yet  are  excluded  from  the 
right  of  voting  in  matters  of  legislation,  even  in  the  most  popular  forma 
of  government,  because  they  are  not  arrived  at  that  period  of  life  which 
the  civil  laws  of  the  country  have  fixed  as  the  limit  of  minority.  It 
will,  I  know,  be  thought  a  very  obvious  answer  to  this  difficulty,  to  say, 
that  the  laws  have  excluded  them.  But  this  answer  does  not  take  the 
matter  up  high  enough:  for  we  are  not  inquiring  how  they  came  to  be 
excluded,  after  a  legislative  body  was  formed,  in  which  they  have  no 
share;  but  how  such  a  legislative  body  came  to  be  formed  at  all.  Allow 
me  only,  that,  till  such  laws  as  exclude  them,  were  made,  they  had  a 
right  of  suffrage,  as  parts  of  the. collective  body;  and  this  concession 
will  be  enough  for  my  purpose.  For  if  they  are  not  excluded  from 
such  a  right  by  the  nature  of  civil  society,  the  consequence  is,  that  they 
never  could  have  been  justly  excluded  at  all,  if  there  had  been  no  com- 
pact <»*  agreement  of  the  whole  collective  body,  by  which  they  were 
excluded.  The  same  sort  of  reasoning  is  still  farther  applicable  to  per- 
sons who  are  in  their  own  power;  that  is,  who  are  not  slaves,  and  yet 
are  not  considered  in  the  most  popular  forms  of  government,  as  parts 
of  the  collective  body,  only  because  they  are  possessed  of  little  or  of 
no  land  within  the  territories.  The  f  nature  of  civil  society  does  not 
exclude  such  persons  from  being  parts  of  the  collective  body.  If,  there- 
fore, they  are  excluded  in  the  most  popular  forms  of  government;  even 
such  popular  forms  must  have  owed  their  establishment  to  some  farther 
act,  and  cannot  have  immediately  arisen  out  of  the  compact,  by  which 
men  are  considered  as  uniting  themselves  into  civil  society. 

1  have  been  the  more  particular  in  explaining  this  matter,  Wecause  it 
does  not  seem  to  have  been  well  attended  'to:  and  for  want  of  under- 
standing it,  we  are  led  into  many  hasty  and  mistaken  conclusions  in 
several  questions  relating  to  civil  government.  The  point  which  I  have 
been  endeavouring  to  make  out  is,  in  short,  that,  besides  the  compact, 
which  unites  a  number  of  persons  into  a  body  politic,  and  gives  diem 
an  miginal  legislative  power,  as  a  collective  body,  it  is  necessary  that 
there  should  be  some  mrther  act  of  mutual  consent,  in  order  to  settle 
any  other  legislative  body;  that  is,  in  order  to  establish  a  form  of  go- 
vernment in  any  civil  society  whatsoever.  Unless,  indeed,  we  could 
find  a  society  where  the  government  is  popular  in  the  fullest  sense  of 
Ae  word;  a  society  where  all  persons  of  free  condition,  who  are  old 
enou^  to  be  naturally  capable  of  acting  for  themselves,  whether  they 
are  men  or  women,  poor  or  rich,  have  a  share  in  the  legislative  power, 
and  act  by  themselves,  and  not  by  their  representatives. 

But  whilst  we  maintain,  that  to  form  a  civil  society,  and  to  settle  a 
civil  constitution  of  government,  two  compacts,  or,  however,  two  dis- 
tinct acts  of  consent  are  necessary;  there  is  no  occasion  to  maintain  that 
these  two  acts  should  be  done  at  different  times.  When  we  speak  of 
that  act,  which  produced  the  constitution  of  civil  government,  and  form- 
ed a  legislative  body,  as  subsequent  to  the  compact  which  formed  the 
civil  society,  and  produced  an  original  legislative  power  in  the  collec- 
tive body,  it  is  not  necessary  that  one  of  these  acts  should  be  subse- 
quent to  the  other  in  order  of  time:  for  there  is  no  reason  in  the  nature 

•  See  Boi^  I.  Chap.  XI.  ^  Vm.  t  Bee  Book  L  Chap.  I.  §  XI. 
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of  the  thing  that  should  hinder  them  from  being  done  together.  But 
etill  in  the  order  in  which  we  conceive  them,  the  compact  that  esta- 
blishes a  legislative  body,  different  from  the  collective  body  of  the  whole 
society,  must  be  considered  as  subsequent  to  the  compact,  which  forms 
the  collective  body  itself:  because  we  cannot  conceive  a  legislative  body 
different  from  the  collective  body  to  be  settled;  unless  we  first  coDceive 
that  such  collective  body  has  itself  been  formed. 

Neither  is  there  any  reason  for  maintaining,  that  the  compact  which 
settles  the  form  of  government  or  establishes  the  legislative  body,  must 
necessarily  be  an  express  one.  As  men  inay  unite  themselves  to  a  civil 
society  by  tacit  agreement,  so  likewise,  when  they  are  so  united,  they 
may  by  tacit  agreement  settle  a  form  of  government.  Any  of  our  alien- 
able rights  may  be  lost,  and  what  we  so  lose  others  may  acquire,  by 
usage,  custom  or  prescription.  The  right  of  sharing  in  person  in  (he 
exercise  of  legislative  power,  which  originally  belongs  equally  to  every 
member  of  civil  society,  may  not  only  be  lost  by  the  particular  and  ex- 

f>ress  consent  of  each,  but  by  the  joint  act  of  the  majority,  or  by  the 
ong  forbearance  of  all  other  members  to  use  it,  except  those  who,  by 
such  long  forbearance  of  the  rest,  are  established  into  the  legislative  body. 
We  may  now,  perhaps,  understand  what  *  Grotius  means,  when  he 
tells  us,  that  what  he  says  in  regard  to  kingly  power  in  those  countries 
where  the  legislative  or  supreme  power  is  lodged  in  the  hands  of  one 
man,  is  equally  applicable  to  the  power  of  the  nobility  in  aristoeratieal 
states,  and  even  to  the  power  of  the  people  in  democratical  governments. 
For,  as  a  king,  invested  with  legislative  power,  is  to  be  considered  as  a 
legislative  body,  appointed  by  the  consent  of  the  collective  body  of  the 
whole  society,  so  the  nobles  in  aristoeratieal  states  are  a  body  of  the 
same  sort  appointed  in  the  same  manner:  and  even  in  democratical  states, 
since  the  legislative  body  is  usually  a  part  of  the  people,  and  not  the 
collective  body  of  the  whole  society,  the  legislative  power  of  such  body 
must  be  derived  from  the  same  principles,  and  must  rest  upon  the  same 
foundation  with  kingly  power  in  monarchical  constitutions. 
How  a  civil  con-  ^'  Since  the  power  of  any  legislative  body  within  a 
ttitution  becomes  society,  whether  such  body  consists  of  one  person,  or  of 
fixed,  as  to  the  le*  more,  depends  ultimately  upon  a  compact  or  agreement 
gifiiatjve.  ^f,  ^Y^e  collective  body;  it  is  plain,  that  every  constitu- 

tion of  government,  where  either  the  whole  legislative  body,  or  some 
part  of  it,  is  not  always  in  being,  must  naturally  be  precarious.  For 
there  can  be  no  compact  but  between  two  parties  at  least:  and  if  one 
of  the  parties  ceases  to  exist,  the  obligation  of  the  other  party  is  at  an 
end.  If,  therefore,  the  power  of  the  legislative  body  arises  from  con- 
sent, agreement  or  compact  between  such  legislative  body  and  the  col- 
lective body  of  the  whole  society,  whenever  the  legislative  body  ceases 
entirely,  the  collective  body  is  free  to  act  as  it  pleases.  This  bas 
already  been  taken  notice  of,  when  we  were  speaking  of  civil  so- 
cieties, which  act  by  such  representatives  as  are  chosen  only  for  a  term 
of  years. 

In  those  forms  of  civil  government,  where  the  people  have  a  share  in 
the  legislative  power,  and  act  by  representatives  chosen  for  such  a  term, 
the  constitution  may,  however,  be  so  established  as  not  to  be  preca- 

*  Grot.  Lib.  I.  Cap.  lU.  ^  vni. 
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nous;  provided  that  those  representatives  of  the  people  do  not  compose 
the  whole  legislative  hody,  and  that  the  other  part  of  this  hodj  is  con- 
ceived to  he  always  in  heing.  If  there  is  no  such  part  of  the  legisla- 
tive body  in  being,  the  compact  or  agreement  upon  which  the  constitu- 
tion depends,  will  be  no  more  than  a  compact  between  the  people  and 
themselves;  a  compact  which  they  may  revoke  at  pleasure,  because 
there  is  no  other  party  in  it-  But  if,  when  the  term  expires  for  which 
the  representatives  of  the  people  were  chosen,  there  is  still  a  king, 
who  is  a  part  of  the  legislative  body;  such  a  mixed  constitution  will  be 
a -settled  one.  He  is  the  other  party  in  the  compact;  and  as  on  the 
one  hand  the  constitution,  or  rather  the  compact  by  which  the  constitu- 
tion was  regulated,  does  not  allow  him  a  full  legislative  power  in  his  own 
person,  but  ties  him  up  from  exercising  such  power  without  the  repre- 
sentatives of  the  people;  so,  on  the  other  hand,  the  same  compact 
obli^^  the  people  to  go  on  in  the  same  manner  that  they  have  done 
before;  that  is,  to  exercise  their  share  in  the  legislative  power  by  re- 
presentatives, and  not  to  change  the  form  of  government  in  any  respect, 
by  any  act  which  they  may  do  in  their  collective  capacity. 

In  an  elective  kingdom,  if  the  king  is  the  legislative  body  of  the 
society  during  his  life,  the  legislative  power  will,  upon  his  death,  return 
to  its  first  origin,  to  the  collective  body  of  the  people:  and  there  will 
be  nothing  which  can  properly  be  called  a  civil  constitution,  to  hinder 
them,  when  it  is  so  returned,  from  making  what  alteration  they  please  in 
the  future  form  of  government.  Their  choice  of  the  fprmer  king  was 
a  compact  between  him  and  them,  by  which  the  legislative  power  was 
entrusted  with  him,  to  be  exercised  for  the. general  utility,  and  for  the 
security  of  the  rights  of  the  society,  and  of  its  several  members.  But 
upoD  his  demise,  there  is  but  one  party  in  the  compact  remaining,  and 
this  party  is  the  collective  body, of  the  people.  .  They  are,  therefore, 
released  from  their  obligation  to  continue  under  such  a  form  of  govern- 
ment as  they  had  once  introduced,  and  may  either  renew  that  form,  or 
introduce  any  other,  as  they,  at  that  time,  shall  judge  to  be  most  con- 
venient. It  will  be  otherwise,  if  any  part  of  the  legislative  body  re- 
mains during  the  interreign.  If  there  is,  for  instance,  then  in  being, 
a  standing  body  of  nobility,  who  are  at  all  times  a  part,  and  only  a  part, 
of  the  legislative  body;  such  a  body  of  nobles  has  no  constitutional 
right  to  act  independently  of  the  collective  body  of  the  people  in  any 
instance,  without  a  king  at  dieir  head;  they  cannot,  therefore,  consist- 
ently with  the  compact,  which  settled  the  constitution,  make  any  change 
in  that  constitution.  And  as  the  same  compact  binds  the  collective 
body  of  the  people  to  them,  this  collective  body  cannot,  consistently 
with  such  compact,  introduce  any  change  in  the  constitution  without 
their  concurrence. 

It  will  be  nothing  to  the  purpose  to  urge  here  in  general,  that  the 
laws  of  every  society  are  sufficient  to  continue  the  constitution,  to  lay 
the  collective  body  of  the  people  under  an  obligation  of  renewing  their 
representatives  in  democratical  states,  or  of  appointing  a  new  king  in 
elective  monarchies;  even  though  during  the  interreign,  there  is  no  le- 
gislative body,  or  no  part  of  a  legislative  body  in  beine,  besides  the 
eoUective  body  of  the  people.  For,  certainly,  if  the  society  continues 
during  the  interreign,  there  must,  even  in  that  interval  of  time,  be  a 
legislative  power  in  existence:  and  as  there  is  then  no  particular  legis- 
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of  the  thing  that  should  hinder  Ihem  from  being  done  t<^ether.  Bat 
Btill  in  the  order  in  which  we  conceive  them,  the  compact  that  ota- 
blishesa  legislative  body,  different  from  the  collective  body  of  the  whole 
society,  must  be  c(Hisidered  as  subsequent  to  the  compact,  which  fonu 
the  collective  body  itself:  because  we  cannot  conceive  a  legislative  body 
different  from  the  collective  body  to  be  settled;  unless  we  first  concdTe 
that  such  collective  body  has  itself  been  formed. 

Neither  is  there  any  reason  for  maintaining,  that  the  compact  nhidi 
settles  the  form  of  government  or  establiEhes  the  legi^ative  body,miisl 
necessarily  be  an  express  one.  As  men  inay  unite  themselves  to  a  civil 
eociety  by  tacit  agreement,  so  likewise,  when  they  are  so  united,  they 
may  by  tacit  agreement  settle  a  form  of  governmeut.  Any  of  our  ten- 
able rights  may  be  lost,  and  what  we  so  lose  others  may  acquire,  hj 
usage,  custom  or  prescription.  The  right  of  sharing  in  person  in  Ihe 
exercise  of  legislative  power,  which  originally  belongs  equally  to  everj 
member  of  civil  society,  may  not  only  be  lost  by  the  particular  and  ex- 
press consent  of  each,  but  by  the  joint  act  of  the  majority,  or  by  Ibe 
long  forbearance  of  all  other  members  to  use  it,  except  those  who,  bf 
such  long  forbearance  of  the  rest,  are  established  into  the  legislative  bod;. 

We  may  now,  perhaps,  understand  what  *Grotius  means,  whenfae 
tells  us,  that  what  he  says  in  regard  to  kingly  power  in  those  countria 
where  the  legislative  or  supreme  power  is  lodged  in  the  hands  ol  one 
man,  is  equally  applicable  to  the  power  of  the  nobility  in  arislocnlital 
states,  and  even  to  the  power  of  the  people  in  democratical  govemmcnls. 
For,  as  a  king,  invested  with  legislative  power,  is  to  be  coDsideredui 
legislative  body,  appointed  by  the  consent  of  the  collective  body  of  the 
whole  society,  so  the  nobles  in  aristocratical  states  are  a  body  of  the 
same  sort  appointed  in  the  same  manner:  and  even  in  democratical  states, 
since  the  legislative  body  is  usually  a  part  of  the  people,  and  not  the 
collective  body  of  the  whole  society,  the  legislative  power  of  such  bodj 
must  be  derived  from  the  same  principles,  and  must  rest  upon  the  Bsoe 
foundation  with  kingly  power  in  monarchical  constitutions. 

How  a  civil  con-  ;  ■  "' 
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the  constitutioQ  may,  h 
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lative  body>  such  legislative  power  must  be  vested  in  the  eolteetive 
bodj.  The  consequence  is,  that  during  this  interval,  the  coUectiTe 
body  may  make  or  alter  laws  as  they  please,  by  their  general  cimsent 
And  if  they  then  agree  to  introduce  a  new  constitution  of  eovemmefit, 
such  an  agreement  effectually  repeals  all  those  laws,  by  which  the  oM 
constitution  is  supposed  to  have  been  established. 

The  constitution  of  civil  government  in  a  nation,  may,  indeed,  be 
said  to  be  settled  by  law;  and,  perhaps,  the  word  may  be  a  more  pro- 

^  per  one  than  the  word  compact.  But  then  if  we  trace  such  constito- 
tion  up  to  its  first  source,  we  «hall  find  that  the  law  which  settles  it, 
must  be  ultimately  derived  from  the  joint  consent  of  the  society;  that 
is,  fi*om  the  legislative  power,  not  of  any  particular  Ic^slative  body 
within  that  society,  but  of  the  whole  collective  body.  The  partieultf 
form  of  government  in  any  society  consists  in  the  particular  sort  of 
legislative  body,  by  which  that  society  is  governed,  or  in  the  particuhr 
sort  of  body,  to  which  the  legislative  power  of  the*  collective  bodj  is 

^  given.  To  say,  therefore,  that  the  form  of  government  is  setded  or 
determined  by  any  law  which  is  made. by  any  particular  legislative 
body  of  a  society,  different  fi'om  the  collective  body,  is  the  same  is 
effect  as  to  say,  that  the  legislative  body  makes  a  law,  by  which  it  gives 
itself  legislative  power;  or  that  it  makes  a  law,  before  it  has  any  power 
to  make  one.  If  we  apply  this  to  monarchical  governments,  we  shall 
I'eadily  see  the  absurdity  of  it.  One  single  person,  in  a  civil  society, 
makes  a  law,  by  which  he  gives  himself  legislative  power.    But  how 

^  can  this  law  be  binding  upon  the  society,  if  he  had  not  legislative 
power  when  he  made  it?  He  must  have  derived  his  legislative  power 
from  some  law,  which  was  not  of  his  own  making,  or  else  he  conld 
have  no  right  at  all  to  make  this  any  more  than  foij  other  law.  Cu 
we  say  in  aristocratical  governments,  that  the  select  few,  who  are  but  a 
part  of  the  society,  have  a  legislative  power  over  the  whole,  in  virtue 
of  a  law  which  they  themselves  established?  If  we  would  say  any 
thing  in  defence  of  their  right  to  any  legislative  power,  we  must  «o  up 

,  to  a  higher  source  of  law,  to  a  legislative  power  vested  originally  h 
the  collective  body  of  the  society,  which  settled  in  this  particular  le^ 
lative  body,  all  the  power  that  they  have  of  making  laws,  so  as  to  bud 
the  whole.  In  like  manner,  we  may  ask,  in  democratical  states,  where 
the  legislative  body  consists  of  representatives,  or  where  it  consists  of 
any  thing  less  than  the  whole  collective  body;  by  what  law  was  this 
form  of  government  settled?  Certainly  it  could  not  be  settled  by  any 
law  which  was  made  by  such  legislative  body:  because  the  law  that 
we  are  inquiring  after,  must  have  been  made  before  they  were  a  legis^ 
lative  body:  it  being  a  law  which  established  them  into  such  a  body) 
or  which  gave  them  a  legislative  power  over  the  whole  community. 

Upon  the  whole,  as  the  law,  which  determines  the  civil  constitatioD, 
is  derived  from  the  original  legislative  power  of  the  whole  society;  so  no 
constitution,  though  it  has  been  once  determined,  can  be  any  otherwise 
fixed  and  permanent,  than  by  such  a  provision  as  will  prevent  the  le- 
gislative power  from  returning  again  to  the  collective  body:  because, 
if  it  ever  does  so  return,  the  same  legislative  power  which  determined 
the  constitution  at  first,  may  either  continue  it,  or  new  model  it  at 
pleasure.  And  such  a  provision  is  made  in  fact,  where,  by  the  origi- 
nal constitution,  the  legislative  body,  or  some  essential  part  of  it>  i> 
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continued  always  in  being.  We  have  already  seen  that  thig  may  be 
done  in  mixed  forms  of  government;  and  that  for  want  of  it  even 
demoeratieal  governments  and  elective  monarchies  may  be  precarious 
constitutions. 

But  though  such  constitutions  of  government,  as  have  provided  a 
standing  legislative  body,  either  in  whole  or  in  part,  are  here  called 
fixed  or  permanent  ones;  yet  it  is  not  necessary,  that  they  should  con- 
tinue for  ever,  or  should  be  unalterably  the  same,  as  long  as  the  soci- 
ety continues.  They  are  called  fixed  or  permanent  constitutions;  only 
because  they  are  not  variable  in  their  own  nature.  But  yet  we  shall 
find  in  some  of  our  future  inquiries,  that  there  are  many  ways,  in  which 
even  such  civil  constitutions  as  these,  are  subject  to  alterations. 

What  I  have  now  called  a  law  i^  what  I  before  called  a  compact,  sub- 
sequent, in  the  order  of  our  conceptions,  to  the  compact,  which  unites 
the  several  members  of  a  civil  Society  into  one  body.  For  the  first 
sigreement  or  consent  of  a  number  of  individuals  to  unite  together  and 
form  one  body  politic,  though  it  produces  a  legislative  power,  does  not 
vest  such  power  in  any  particular  part  of  the  body,  but  in  the  whole. 
It  does  not  give  a  legislative  power  to  any  single  person,  as  in  monar- 
chies; or  to  a  few  select  persons,  as  in  aristocracies;  or  to  representa- 
tives chosen  by  the  people;  or,  indeed,  to  any  part  of  the  people  ex- 
clusive of  the  rest,  as  is  connnonly  the  case  in  what  are  called  demo- 
cracies. The  original  legislative  power  of  the  whole  society  cannot  be 
vested  in  any  particular  legislative  body  within  that  society,  any  other- 
wise than  by  means  of  a  law,  which  is  the  effect  of  that  original  legis- 
lative power:  and,  as  we  shall  see  hereafter,  such  a  law  is  followed  by 
an  agreement  or  compact  between  the  collective  and  the  legislative 
body.  When  the  society  has  agreed  to  vest  its  legislative  power  in  a 
certain  person,  or  in  a  certain  number  of  persons;  ihis  person,  or  these 
persons  so  appointed,  become  the  legislative  body  of  that  society,  in 
consequence  of  their  acceptance  of  this  power,  and  of  their  agreement 
to  exercise  it  in  a  body  of  such  a  form  as  is  then  settled. 

VI.  Though  we  principally  regard  the  nature  or  form  ExecutiTe  body, 
of  that  body,  in  which  the  legislative  power  in  any  how  formed. 
nation  is  vested,  when  we  denominate*  the  constitution  of  government 
in  that  nation,  monarchical,  or  aristocratical,  or  demoeratieal,  or  mixed; 
yet,  in  order  to  form  a  full  and  distinct  notion  of  such  constitution,  we 
must  consider  in  what  sort  of  a  body  the  executive  power  is  vested, 
lliis,  which  is  the  power  of  exerting  the  joint  strength  of  the  society, 
is  originally  vested  in  the  whole  collective  body.  If-  we  look  no  fei- 
ther  than  the  first  compact,  which  united  the  several  individual  mem- 
bers into  one  society;  though  an  executive  power  would  arise  out  of 
such  a  compact,  yet  this  power  could  not,  by  this  compact  alone  be 
lodged  any  where  else  than  in  the  collective  body  of  the  society.  The 
public  will  is  the  active  principle,  which  puts  the  public  force  in 
motion:  and  if  nothing  has  passed  between  the  several  individuals 
which  compose  it,  besides  the  general  agreement  of  uniting  themselves 
into  a  civil  society;  the  public  vrill  of  such  society  is  naturally  the 
joint  will  of  the  whole. 

If  the  executive  power  is  lodged  any  where  else;  if  the  will  of  any 
one  person,  or  of  any  number  of  persons,  less  than  the  majority,  puts  the 
public  strength  in  motion,  and  is  understood  to  have  a  right  of  acting 
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with  this  public  strength;  such  right  must  be  founded  in  some  farther 
agreement,  compact,  or  law,  and  could  not  naturally  arise  out  of  that 
compact  or  agreement,  which  merely  produced  the  society  by  uniting 
the  several  members  of  it  into  one  body.  Every  individual  in  the  li- 
berty of  nature  has  a  right  to  exert  his  own  strength  for  his  own  de- 
fence and  security:  but  each,  by  becoming  a  member  of  civil  society, 
acquires  a  farther  right  of  acting  with  the  common  force  of  such  societf 
for  these  pyrposes:  and  in  order  to  acquire  this  right,  he  consents  to 
use  his  own  force  no  otherwise,  than  as  a  part  of  the  common  or  pub- 
lic force.  In  this  situation,  as  long  as  nothing  else  has  passed,  his  will 
has  as  much  influence  in  actuating  the  common  force,  or  putting  it  in 
motion,  as  the  will  of  any  other  individual,  who  is  a  member  of  the 
some  society  with  himself.  This  force  does  not,  indeed,  immediately 
operate  upon  his  authority,  or  by  the  direction  of  his  will;  but  then 
he  has  as  much  authority,  his  will  has  as  much  influence  in  exciting  its 
operations,  as  the  authority  or  the  will  of  any  one  else  has.  As  there 
is  a  natural  equality  amongst  mankind  before  they  unite  in  civil  society, 
so  there  is  a  social  equality  amongst  them,  aAer  they  are  united:  the 
mere  act  of  thus  uniting  does  not  give  any  one  particular  person,  or 
any  number  of  particular  persons,  authority  over  the  rest.  This  act 
binds  each  individual  to  submit  himself  in  judging  of  his  duty,  to  such 
rules  as  the  common  understanding  prescribes,  and  to  conform  his  will, 
in  using  any  force  for  his  own  defence  or  security,  to  the  common  ¥rill 
of  the  society.  But  the  same  act  which  binds  him  to  this,  gives  him  a 
right  to  have  his  understanding  considered  as  a  part  of  the  commoo 
understanding;  that  is,  it  gives  him  an  equal  right  with  any  of  his  fel- 
low-citizens to  deliberate  and  determine  concerning  the  rules  of  duty;  and 
it  gives  him,  likewise,  a  right  to  have  his  will  considered  as  a  part  of  the 
common  will;  that  is,  it  gives  him  an  equal  right  with  any  of  his  fellow- 
citizens  to  excite  the  public  force,  or  to  put  it  in  action.  The  consequence 
of  this  is,  that  an  executive  body  in  a  civil  society,  if  it  is  not  the 
whole  collective  body  of  such  society,  can  be  no  otherwise  naturally 
formed  than  the  legislative  body  is:  as  some  compact,  agreement,  or 
law,  besides  that  which  binds  the  society  together,  is  necessary  to  give 
any  particular  person  or  persons  the  authority  of  prescribing  rules  of 
duty  to  the  rest,  or  to  establish  a  legislative  body;  so  a  like  compact, 
agreement,  or  law  is  necessary  to  give  any  particular  person  or  persons 
the  authority  of  acting  with  the  public  force,  exclusive  of  the  rest,  or 
to  establish  an  executive  body.  By  the  mere  consent  to  unite  and 
form  a  civil  society,  a  legislative  power,  and  an  executive  power  are 
produced:  but  if  no  other  act  has  passed  within  the  society  which  is  so 
formed,  the  collective  body  is  the  natural  seat  of  both  these  powers. 
Whenever,  therefore,  we  find  either  a  legislative  body  or  an  executive 
body  distinct  from  the  collective  body;  such  legislative  or  such  execu- 
tive body  must  have  been  created  by  some  farther  act  of  consent:  they 
are  formed  by  some  farther  compact  between  the  collective  body,  in 
which  these  powers  were  originally  vested  on  the  one  hand;  and  the 
legislative  or  executive  body,  in  which  the  constitution  vests  them  on 
the  other  hand. 

Despotic  coiiftitu-  VII.  Thoogh  we  here  consider  the  legislative  and 
ti«i,  how  produc-  executive  bodies  as  distinguished  from  one  another,  by 

being  employed  about  different  objects^  or  in  different 
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provinces;  yet  it  is  not  necessary  that  these  bodies  should  be  different 
from  one  another  in  fact.  Whatever  prudential  reasons  there  may  be, 
there  does  not  appear  to  be  any  reason  in  the  nature  of  the  thing, 
against  supposing  that  both  these  powers  may  possibly  be  vested  in  the 
same  person  or  in  the  same  body.  Where  the  compact,  by  which  these 
powers  are  conveyed,  has  established  both  of  them  in  the  same  person 
or  in  the  same  body,  whether  that  body  consists  of  one  person  or  of 
more,  the  constitution  is  called  despotic.  If  they  are  both  vested  in  one 
man,  it  is  an  absolute  or  despotic  monarchy:  if  in  a  select  body  of  no- 
bility, it  is  a  despotic  aristocracy;  if  in  the  repi'esentatives  of  the  people, 
or  in  any  part  of  them,  wliich  is  not  a  majority  of  the  whole,  acting  by 
joint  cotisent,  it  may  properly  enough  be  called  a  despotic  democracy; 
and  lastly,  if  they  are  both  vested  in  a  body  compounded  of  any  two  or 
all  of  these  parts,  the  constitution,  though  a  mixed  one,  will  still  be  a 
despotic  one.  In  all  these  cases,  the  same  body  which  prescribes  what 
is  to  be  done,  having  the  public  force  in  its  hands  to  compel  the  execu- 
tion of  it,  is  subject  to  no  constitutional  checks  or  controls:  it  is  possess- 
ed of  the  whole  power  of  government,  and  consequently  is  as  absolute 
as  it  is  possible  for  civil  power  to  be.  I  say,  as  it  is  possible  for  civil 
power  to  be;  because  civil  power,  when  it  is  vested  any  where,  unless 
in  the  collective  body  of  the  society,  however  absolute  it  may  be  in 
some  respects,  is  not  so  in  all:  we  call  it  absolute,  where  the  constitil- 
tion  has  provided  no  constant  and  uniform  control  of  it;  that  is,  we  call 
it  absolute,  when  it  is  so  in  respect  of  any  constitutional  restraint.  But 
still,  as  it  is  only  civil  power,  it  will  be  limited  by  its  own  nature:  for, 
as  this  is  a  power  formed  for  certain  purposes,  it  cannot  in  its  own  na- 
ture be  so  far  absolute  as  to  be  free  either  to  promote  those  purposes  or 
to  prevent  them.  What  means  of  redress  are  to  be  used  when  despotic 
governors,  be  they  monarchical,  aristocratical,  democratical,  or  mixed, 
act  contrary  to  the  nature  of  that  power,  wfth  which  the  constitution 
has  entrusted  them,  will  appear  in  some  of  our  following  inquiries. 

VIII.  The  executive  power  continues  where  the  first  Executive  body, 
agreement  of  the  individuals  to  unite  into  a  civil  society  ^^^  ^^^' 
naturally  placed  it,  in  the  collective  body  of  the  society;  if  the  magis- 
trates, who  put  the  public  force  in  motion,  or  act  with  that  force,  are 
appointed  by  the  people,  and  continue,  whilst  in  office,  so  far  accounta- 
ble to  their  constituents,  that  the  people  in  their  collective  body  are  the 
last  resort;  that  is,  if  in  judicial  matters  an  appeal  lies  to  the  people 
against  the  sentence  of  any  magistrate,  and  in  matters  of  war  or  peace, 
conventions  or  alliance,  nothing  can  be  finally  determined  without  the 
concurrence  of  the  collective  body.  But  though  the  magistrates  are 
originally  appointed  by  the  people  in  their  collective  capacity,  and 
though  this  appointment  is  only  temporary,  so  that  at  the  expiration  of 
the  term  for  which  their  office  was  given  them,  the  executive  power 
will  again  revert  to  such  collective  body;  yet  if,  in  the  meantime,  what 
those  magistrates  do  is  final,  and  no  appeal  lies  from  them  to  the  people, 
(he  executive  power  is  vested  in  their  hands. 

Such  an  executive  body  will  indeed  be  of  short  continuance  in  itself; 
and  the  constitution  will,  in.  this  respect,  be  liable  to  frequent  changes: 
because  upon  every  expiration  of  the  term  for  which  the  magistrates 
were  appointed,  the  executive  power  reverts  to  the  people  in  whom  it 
originally,  vested:  and  they  are  then  as  much  at  liberty  as  they  were 
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from  the  beginning,  either  to  exercise  it  ibr  the  future  in  their  coUec^ 
tive  capacity,  or  to  dispose  of  it  in  the  same  manner  that  they  did  before, 
or  in  anj  other  manner  that  shall  then  appear  to  them  to  be  more  con- 
venient. If,  instead  of  appdnting  a  number  of  magistrates,  the j  have 
appointed  only  otie,  and  have  left  the  appointment  of  the  rest  to  him, 
he  cannot  be  considered  as  the  executive  body,  if  the  public  force  of 
the  society  cannot,  upon  all  occasions,  be  exerted  by  his  sole  authority, 
without  the  express  concurrence  of  his  constituents.  When  such  a 
magistrate  is  appointed,  as  acts  independently  of  the  collective  body  of 
the  people,  and  is  commissioned  by  them  to  exercise  the  public  foree 
by  his  own  authority,  without  their  express  concurrence,  he  then  be- 
comes the  executive  body  of  that  society.  But  if  he  has  this  power 
only  for  a  term  of  years,  or  if  this  power  lasts  even  for  his  life,  but  no 
standing  provision  is  made  to  continue  the  like  ma^strate,  either  by 
making  the  office  hereditary  in  his  family,  or  otherwise,  the  eonstita- 
tion  will  be  only  temporary.  At  his  death,  or  at  the  expiration  of  his 
term,  the  executive  power  reverts  as  before;  and  the  people  being 
bound  by  no  law  or  no  compact  to  go  on  in  the  same  manner,  may  either 
renew  the  same,  or  introduce  a  di£krent  sort  of  executive  body,  as  they 
shall  judge  most  convenient.  Where  the  executive  body,  aiter  it  is 
once  appointed,  continues  always  in  being,  as  it  does,  either  if  it  con- 
sists of  a  number  of  persons,  some  of  which  remain,  though  others  die, 
or  go  out  of  office;  or  if  it  consists  of  only  one  person,  and  is  made  he- 
reditary, so  that  upon  his  demise,  his  heir  succeeds  immediately  into 
his  right;  there  is  then  a  perpetual  obligation  arising  from  the  compact, 
by  which  such  executive  body  was  formed:  because  there  is  then  a 
party  always  in  existence,  to  whom  the  collective  body  of  the  peorie 
are  bound  by  that  compact.  The  constitution  is  by  this  means  as  fullj 
established  as  the  nature  of  the  thing  can  admit  of.  It  may,  indeed,  be 
changed,  but  it  is  not  variable  in  itself:  such  a  consent,  as  introduced  it 
at  first,  may  alter  it  afterwards;  or  as  it  is  founded  in  compact,  a  breach 
of  that  compact  on  the  part  of  the  executive  bpdy  will  give  the  col- 
lective body,  if  not  a  constitutional,  yet  certainly  a  natural  right  to 
alter  it. 

National  constitu-      IX.  The  point  in  which  each  particular  person  seems 
tion,  a  question  of  to  be  most  interested,  is,  to  be  able  to  judge  what  is  the 
^^  particular  form  of  government  in  the  nation  to  which  he 

belongs.  For,  as  he  owes  obedience  to  the  sovereign  power,  he  can- 
not either  know  to  whom  his  obedience  is  due,  or  settle  the  premier 
measures  of  it,  till  he  has  first  informed  himself  to  what  person  or  per- 
sons the  society  has  entrusted  this  power.  But  as  the  forms  of  govern- 
ment, which  may  possibly  be  established,  are  very  various,  there  does 
not  seem  to  be  any  way  of  determining  what  form  has  been  established 
in  any  particular  nation,  but  by  acquainting  ourselves  with  the  history 
and  the  customs  of  that  nation.  A  knoiinedge  of  its  present  customs 
will  inform  us  what  constitution  of  government  obtains  now;  and  a 
knowledge  of  its  history  will  inform  us  by  what  means  this  constitution 
was  introduced  or  established.  This  seems  to  be  self-evident,  upon  the 
principles  already  laid  down. 

The  sovereign  power,  both  in  its  legislative  and  in  its  executive  part, 
is  originally  seated  in  what  *6rotiu8  calls  the  general  subject  of  such 

•  Grot  Lib.  I.  Cap.  HI.  §  VUI. 
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power;  that  is,  in  the  society  itself  considered  as  one  collective  body. 
If,  therefore,  there  is  within  the  society  what  he  &rther  calls  a  parti- 
cular subject  of  such  power;  that  is,  if  there  is  any  legislative  or  exe- 
cutive body  which  does  not  take  in  the  whole  collective  body;  this 
legislative  and  this  executive  body  must  have  been  established  either 
by  express  or  by  tacit  compact;  and  the  terms  or  conditions  of  such 
compact  cannot  be  found  any  where  else  but  in  the  history,  records,  or 
standing  customs  of  the  nation. 

Some,  indeed,  who  are  better  pleased  with  amusing  themselves  ia 
speculations,  than  with  inquiring  into  facts,  have  endeavoured  to  settle 
our  notions  of  civil  constitutions  by  abstract  reasonings:  as  if  such  rea- 
sonings alone  would  be  sufficient  to  teach  us  universally  what  form  of 
government  is  established  in  all  countries,  without  attending  to  the  his- 
tory or  customs  of  ^  any.  As  this  method  favours  the  idleness  of  super- 
ficial politicians,  it  is  no  wonder  that  these  abstracted  philosophers 
should  have  many  followers.  Most  men  are  willing  to  be  thought  very 
knowing  in  all  questions  which  relate  to  the  constitution  of  civil  go- 
vernment in  their  own  country;  and  few  are  willing  to  take  so  much 
pains  as  is  necessary  to  give  them  a  tolerable  insight  into  such  ques- 
tions. It  would  be  a  great  expense  of  time  and  labour  to  read  history, 
to  collect  and  consider  usages  or  customs,  to  search  records,  to  examine 
and  compare  facts.  But  such  abstract  arguments  are  easily  invented, 
as  will  serve  to  puzzle  both  the  inventor  and  his  disciples;  though  they 
should  neither  be  convincing  to  himself,  nor  to  any  one  else.  This 
seems  to  be  the  reason  why  most  of  those  who  write  or  talk  about  the 
constitution  of  civil  government  in  our  own  or  in  any  other  country, 
should  deal  more  in  metaphysical  reasonings,  than  in  arguments  drawn 
irom  &cts  and  observation,  and  should  choose  to  learn  their  political 
principles,  rather  from  the  subtilties  of  schoolmen  than  fi-om  records 
and  history. 

Sometimes  we  are  told,  on  the  one  hand,  that  monarchy  is  the  best 
Ibrm  of  government;  that  it  must  be  a  natural  form,  becaiise  the  provi- 
dential government  of  the  world  is  of  this  sort;  and  that,  as  it  arises 
necessarily  out  of  parental  authority,  no  other  form  can  possibly  be  es- 
tablished of  right,  whatever  may  have  been  done  in  fact.  On  the  other 
hand  we  are  told,  that  supreme  civil  power  is  naturally  and  unalienably 
in  the  collective  body  of  the  people;  and  that  consequently  all  esta- 
blishments, which  suppose  a  supreme  power  any  where  else,  must  be 
mere  usurpations. 

X.  What  is  generally  urged  to  prove  that  monarchi-  Monarchical  con- 
cal  constitutions  are  the  only  natural  forms  of  govern-  stitutions  not  more 
ment,  is  scarce  worth  examining.  *We  have  already  na|tural  than 
seen,  at  large,  how  little  reason  there  is  for  imagining  ^  ^"' 
that  monarchical  power  arises  naturally  out  of  parental  authority;  or  at 
least  for  imagining  that  it  should  so  arise  without  the  aid  of  compact. 
And  if  children,  after  they  are  come  to  years  of  discretion,  are  not  sub- 
ject to  any  civil  power  of  their  father,  till  they  have  consented  to  it, 
they  might  naturally  have  withholden  their  consent,  so  as  to  contihue 
in  that  freedom  and  independency  to  which  they  were  born;  or  mi^t, 
by  giving  a  like  consent  elsewhere,  have  established  any  other  civil 

*  See  Book  n.  Chap.  n.  §  IV. 
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government,  either  of  the  same  form  with  what  would  have  arisen  in 
their  own  family,  if  they  had  agreed  to  remain  under  the  civil  power 
of  their  father,  or  of  any  other  form  which  they  like  better. 

Notwithstanding  the  providential  government  of  the  world  may  be 
called  monarchical,  this  is  no  reason  why  mankind  should  be  bound  to 
establish  the  same  form  in  civil  societies.  Nor  is  it  even  an  induce- 
ment to  copy  this  form,  till  human  monarchs  can  be  shown  to  have  the 
same  knowledge,  to  contrive  for  the  benefit  of  their  subjects,  and  the 
same  goodness  to  dispose  them  invariably  to  pursue  this  benefit,  that 
God  has  to  contrive  for  and  to  pursue  the  benefit  of  all  his  creatures. 

As  to  the  superior  advantages  of  monarchical  government  above  any 
other  form,  it  must  at  least  be  allowed,  that  they  are  very  far  from  be- 
ing self-evident:  and  consequently,  even  supposing  them  to  be  greater 
than  they  really  are,  it  is  very  possible  for  a  nation,  in  establishing  its 
civil  constitution,  not  to  be  aware  of  them.  And  since  the  collective 
body  of  the  people  is  originally  at  liberty  to  introduce  what  form  they 
please,  it  is  possible  for  them  to  make  choice  of  another.  However, 
all  these  supposed  advantages  would  be  found,  upon  inquiry,  to  be  al 
least  balanced,  or  rather  to  be  outweighed  by  many  inconveniences, 
which  would  probably  determine  any  nation  to  choose  another  sort  of 
constitution:  ii  they  were  not  misled  for  want  of  proper  deliberation, 
or  were  not  driven  by  distress  to  fix  upon  what,  in  better  circumstances, 
they  would  not  have  chosen. 

Politicians  are,  however,  very  well  employed  in  comparing  and 
balancing  the  advantages  and  inconvenienced  of  each  form  of  govern- 
ment with  one  another.  For,  though  the  result  of  their  inquiries  will 
never  determine  what  form  it  is,  which  any  particular  nation  has  agreed 
to  establish,  yet  it  may  serve  to  show  every  nation  what  is  the  most 
desirable  form,  and  may  lead  them,  as  they  have  opportunity,  to  make 
such  alterations  in  their  own,  as  will  bring  them  nearer  to  that  point,  if 
they  cannot  quite  reach  it.  Certainly  our  *  English  poet  has  but  little 
reason  on  his  side,  when  he  represents  such  an  inquiry  as  the  business 
of  fools,  and  maintains  that  the  only  difference  between  civil  constitu- 
tions of  government  consists  in  the  better  or  worse  administration  of 
them:  for  that  constitution  is  in  his  judgment  to  be  called  the  best,  let  it 
be  what  it  will,  which  is  best  administered.  Whatever  public  benefit 
depends  upon  the  character  of  the  persons  in  power,  it  is  derived  6rom 
their  wisdom  and  goodness,  and  not  from  the  nature  of  the  form  of  go- 
vernment So  that,  to  call  that  form  the  best,  which  is  best  administer- 
ed, seems  to  be  speaking  improperly.  Or  if  we  will  call  it  the  best, 
we  must,  in  the  meantime  allow,  that  it  is  the  best  by  accident  only, 
and  not  in  its  own  nature.  In  the  common  course  of  human  affairs,  it 
is  almost  impossible  to  prevent  the  civil  power  from  comine  into  the 
hands  of  weak  and  bad  men,  whatever  the  constitution  is.  That  form 
of  government,  therefore,  is  best  in  itself,  which  guards  most  effectually 
against  this  evil;  or  if  this  evil  ever  does  happen,  which  lays  the  per- 
sons in  power  under  such  checks  and  restraints,  as  are  most  likely  to 
prevent  them  from  abusing  their  trust;  or,  lastly,  if  this  trust  is  abused, 
which  has  provided  the  readiest  means  for  correcting  the  abuses.  An 
absolute  monarchy  is  a  constitution  which  has  so  little  title  to  theee 

*  Pope's  Essay  on  Man.  Ep'is.  II.  lines  305, 306. 
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duraeters,  that  it  ean  have  no  pretension  to  be  thought  the  only  natural, 
and  much  less  the  only  possible  form  of  government,  upon  account  of 
its  being  the  best  form. 

XL  fiut  yet  it  does  not  appear  on  the  other  hand,  as  Monafchical  con- 
Mr.  Locke*  maintains,  ^*  that  a  monarchical  govern-  sdtutioiui  not  im- 
meat  is  inconsistent  with  civil  society,  and  so  can  be  no  P^^^^^®- 
form  of  civil  government  at  all.  The  end  of  civil  society  being,  he 
says,  to  avoid  and  remedy  those  inconveniences  of  the  state  of  nature, 
which  necessarily  follow  from  every  man's  being  judge  in  his  own  case, 
by  setting  up  a  known  authority  to  which  every  one  of  that  society  may 
appeal,  upon  any  injury  received,  or  controversy  that  may  arise,  and 
which  every  one  of  that  society  ought  to  obey;  wherever  any  persons 
are,  who  have  not  such  an  authority  to  appeal  to,  for  the  decbion  of  any 
difference  between  them,  there  those  persons  are  still  in  a  state  of  na- 
ture. And  so  is  every  absolute  prince  in  respect  of  those  who  are 
under  his  dominion.  For  he  being  supposed  to  have  all,  both  legisla- 
tive and  executive  power  in  himseUf  alone,  there  is  no  judge  to  be  found, 
no  appeal  lies  open  to  any  one  who  may  fiuxly  and  indifferently,  and 
with  authority  decide,  and  from  whose  decision  relief  and  redress  may 
be  expected,  of  any  injury  or  inconvenience,  that  may  be  suffered  from 
the  prince  or  by  his  order:  so  that  such  a  man,  however  entitled,  czar, 
or  grand  signior,  or  how  you  please,  is  as  much  in  the  state  of  nature, 
with  all  under  his  dominion,  as  he  is  with  the  rest  of  mankind.  For, 
wherever  any  two  men  are,  who  have  no  standing  rule  and  common 
judge  to  appeal  to  on  earth,  for  the  determination  of  controversies  of 
right  betwixt  them,  they  are  still  in  a  state  of  nature." 

Though  we  should  not  be  able  to  show  why  this  reasoning  is  incon- 
clusive, yet  we  may  be  sure  that  it  is  so,  if  it  proves  too  much;  that  is, 
if  it  proves  some  proposition  to  be  fisdse,  which  we  are  sure  is  true. 
Now,  the  same  argument  which  he  here  urges  to  prove,  that  absolute 
monarchy  is  inconsistent  with  the  nature  of  civil  government;  and  con- 
sequently that  it  cannot  possibly  be  a  form  of  civil  government,  will 
equally  prove  that  any  otner  form  of  government  is  likewise  inconsis- 
tent with  civil  society,  and  consequently  that  there  can  be  no  such 
thing  as  any  form  of  civil  government. 

LiCt  us  try  this  argument  in  another  instance.  Wherever  any  per- 
sons are  who  have  no  authority  to  appeal  to  for  the  redress  of  any  in- 
jury which  is  received,  or  for  the  decision  of  any  controversy  which 
may  arise  between  them;  there  those  persons  are  still  in  a  state  of  na- 
ture. And  so  is  every  legislative  body  in  respect  of  those  who  are 
under  its  dominion.  For  this  body  being  supposed  to  have  all  the  le- 
gislative power  in  itself  alone,  there  is  no  judge  to  be  found,  no  iqppeal 
lies  open  to  any  one,  who  may  &irly  and  indifferently,  and  with  au- 
thority decide,  and  from  whose  decision  relief  and  redress  may  be  ex- 
pected,*of  any  injury  or  inconvenience  that  may  be  suffered  from  such 
legislative  body  or  by  its  order:  so  that  such  a  body,  if  it  does  not  con- 
sist of  the  whole  society,  however  it  may  be  entitled,  senate,  or  assem- 
bly of  estates,  or  how  you  please,  is  as  much  in  the  state  of  nature, 
with  all  under  its  authority  or  dominion,  as  it  is  with  the  rest  of  mankind. 

It  will  scarce  be  replied  here,  that  we  have  not  supposed  the  execu* 

•JjookeB  Works,  Vol  11.  p  198. 
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tive  power  to  be  vested  with  the  legislative  power  in  this  body,  as  fliey 
are  both  vested  in  an  absolute  monarch:  because  Mr.  Locke  would 
scarce  allow  the  executive  body,  if  it  is  distinct  from  the  legislative,  to 
be  aa  authorized  judge  for  deciding  any  controversy  between  Che  legis- 
lative  body  and  the  refit  of  the  society,  from  whose  decision  relief  and 
redress  may  be  expected  of  any  injury  or  inconvenience  that  may  be 
suffered  by  any  person  in  the  society  from  such  legislative  body<.     And 
if  the  executive  body  is  not  such  an  authorized  judge,  there  will  not) 
in  point  of  wanting  an  authorized  judge,  appear  to  be  any  difference 
between  the  situation  of  an  absolute  prince  in  respect  of  his  subjects, 
and  the  situation  of  a  legislative  body  in  respect  of  the  rest  of  the  so- 
ciety.    To  suppose  the  executive  body  to  be  such  an  authorized  judre, 
is  to  suppose  its  power  to  be  superior  to  that  of  the  legislative  body; 
since,  giving  the  former  such  an  authority  as  this,  would  be  giving  it 
authority  to  set  aside  the  acts  of  the  latter.     Nay,  the  executive  body 
is  so  far  from  being  a  judge,  with  aufliority  to  relieve  and  redress  any 
inconvenience  that  may  be  suffered  by  any  person  within  the  society, 
from  the  acts  of  the  legislative  body;  that,  if  it  is  vested  with  no  power 
but  what  its  name  imports;  that  is,  with  none  but  executive  power,  it 
is  not  so  much  as  a  check  upon  the  legislative  body.     For,  as  die  le^M- 
lative  power  is  the  supreme  power,  so  the  executive  body,  if  it  is  poo* 
sessed  of  no  other  power  than  what  is  merely  executive,  is  naturally 
ministerial  to  the  legislative.     And  it  will  be  very  difficult  to  find  any 
difference  between  a  prince  who  has  all,  both  legislative  and  executive, 
power  in  himself  alone;  and  a  legislative  body,  which  has  in  itself 
alone  all  legislative  power,  and  to  which  the  executive  body,  with  all 
executive  power,  is  wholly  ministerial.     To  make  the  executive  body 
a  check  upon  the  legislative,  we  must  suppose  it  to  be  possessed  of 
some  prerogative,  and  to  be  such  a  necessary  part  of  the  legislative,  that 
nothing  can  be  done  by  the  legislative  body  without  the  consent  of  the 
executive.    Yet  even  in  such  a  constitution  as  this,  it  will  scarce  be 
maintained  that  the  executive  body  is  an  authorized  judge  to  give  re- 
lief and  redress  of  any  injury  or  inccmvenience  that  any  person  may 
suffer  from  the  legislative  or  by  its  order. 

It  may,  indeed,  be  said,  that  such  a  legislative,  especially  if  repre- 
sentatives chosen  from  time  to  time  by  the  people  are  a  constituent  pari 
of  it,  can  do  no  injury;  because  what  is  done  by  their  authority  is  pro- 
perly the  act  of  the  people  whom  they  represent.  But  neitii^  will 
this  make  any  difference  between  the  two  cases.  For  in  whatever 
sense  such  a  legislative  body  is  said  to  be  incapable  of  doing  any  injury, 
an  absolute  monarch  may  be  said  likewise  to  be  incapable  of  doing  any* 
As  the  representatives  of  the  people  are  commissioned  to  act  for  the 
people;  so  an  absolute  monarch,  as  his  authority  is  originally  derived 
from  the  same  source,  is  likewise  commissioned  to  act  for  them.  And, 
consequently,  if  it  is  supposed  impossible  for  the  people  to  beinjur^d 
by  what  their  representatives  do,  it  Mrill,  for  the  same  reason,  be  impos- 
sible for  them  to  be  injured  by  what  an  absolute  monarch  does:  because 
both  the  representatives  and  the  monarch  are  commissioned  by  the 
original  consent  of  the  people  to  act  for  them;  so  that  the  people's  con* 
sent  is  as  much  implied  in  what  one  of  them  does,  as  in  what  the  others 
do.  As  a  civil  society  has  the  common  good  of  the  public  in  view,  so 
the  natural  end  of  that  legislative  power,  which  arises  from  civil  unioQ, 
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is  the  comttioh  good.  The  power,  therefore,  which  id  committed  to  a 
legislative  body,  being  the  legislative  power  of  the  society,  is  in  its 
Own  nature  limited  to  this  purpose:  as  the  society  had  no  other  legisla- 
tive power  to  give,  so  the  legislative  body  can  have  no  other  vested  in 
it.  Whilst,  therefore,  it  continues  to  use  the  power  which  was  given 
it  by  the  consent  of  the  society,  it  can  do  no  injury.  But  the  question  * 
is,  whether,  if  it  acts  for  any  other  purpose,  it  is  impossible  for  it  to 
injure  the  society?  and  if  it  does  so  injure  the  society,  the  next  ques- 
tion will  be,  who  is  the  common  judge  between  such  legislative  body, 
and  the  body  of  the  society? 

Mr.  Locke  has  shown  us,  that  these  questions  may  be  applied  with  as 
much  propriety  to  a  mixed  legislative  body,  as  to  an  absolute  monarch. 
*  ^^  Governments,  he  says,  are  dissolved,  when  the  legislative  body  acts 
contrary  to  its  trust.  He  puts  the  case  of  a  legislative  body  consisting 
of  three  distinct  parts.  First,  a  single  hereditary  person  having  the 
constant  supreme  executive  power,  and  with  it  the  power  of  convoking 
and  dissolving'the  other  two,  within  certain  periods  of  time.  Secondly, 
an  assembly  of  hereditary  nobility.  And  thirdly^  an  assembly  of  re- 
presentatives chosen  from  time  to  time  by  the  people.  As  any  other 
sort  of  legislative  body,  so  such  an  one  as  this,  acts,  he  says,  against 
tiie  trust  reposed  in  them,  when  they  endeavour  to  invade  the  property 
of  the  subjects,  and  to  make  themselves,  -or  any  part  of  the  community, 
masters  or  arbitrary  disposers  of  the  lives,  liberties,  or  fortunes  of  the 
people.  For  since  it  can  never  be  supposed  to  be  the  will  of  the  soci- 
ety, that  the  legislative  body  should  have  a  power  to  destroy  that,  which 
every  one  designs  to  secure  by  entering  into  society,  and  for  which 
the  people  submitted  themselves  to  legislators  of  their  own  making; 
whenever  the  legislators  endeavour  to  take  away  and  destroy  the  pro- 
perty of  the  people,  or  to  reduce  them  to  slavery  under  arbitrary 
power,  they  put  themselves  into  a  state  of  war  with  the  people,  who  are 
thereupon  absolved  from  any  ferther  obedience,  and  are  left  to  the  com- 
mon refuge,  which  God  has  provided  for  all  men  against  force  and  vio- 
lence." Who  then  are  the  common  judges  between  the  legislative 
body  and  the  collective  body  of  the  society,  when  the  former  thus 
injures  the  latter?  Shall  we  say,  that,  as  long  as  the  legislative  body 
discharges  its  trust,  there  is  no  occasion  for  such  a  common  judge,  and 
that,  when  it  abuses  its  trust,  the  government  is  dissolved?  May  not 
we,  therefore,  say  the  same,  where  a  single  hereditary  person  is  the 
legislative  body?  As  long  as  he  discharges  his  trust,  there  is  no  occa- 
sion for  any  common  judge  between  him  and  the  body  of  the  society, 
and  when  he  abuses  his  trust,  the  government  is  dissolved?  The  peo- 
ple do  not  feel  the  want  of  a  common  judge,  either  where  the  legisla- 
tive body  is  simple,  or  where  it  is  mixed;  till  the  trust  committed  to 
such  body  is  abused.  But  if  we  consider,  as  Mr.  Locke.does  here,  what 
the  situation  of  the  people  is,  in  respect  of  their  legislators  of  either 
sort,  when  there  is  a  notorious  abuse  of  this  ti'ust,  we  shall  find  that 
there  is,  in  fact,  no  more  a  common  judge  in  one  constitution  of  go- 
T^-nment  than  there  is  in  the  other.  The  consequence  of  which  will 
be,  that,  if  absolute  mona^hy  is  an  impossible  form  of  government, 
beeause  it  is  inconsistent  with  the  nature  of  civil  society;  a  mixed 

•  Locke's  Works,  Vol.  H.  page  237. 


302  INSTITUTES  OP  B,  tt 

legislative^  or  any  other  legislative  will  be  an  impossible  form  of  go* 
vernment,  for  the  same  reason. 

The  institution  of  a  legislative,  Mr.  Locke  says,  is  an  umpirage  pro- 
vided by  the  members  of  the  same  society  for  the  ending  all  differ* 
ences  that  may  arise  amongst  them,  and  is  a  bar  to  the  state  of  war. 
He  does  not  tell  us,  whether  he  means  here  the  institution  of  a  legb- 
lative  power  or  the  institution  of  a  legislative  body.  If  by  legislative 
he  means  a  legislative  body,  it  is  not  necessarily  true,  that  where  no 
legislative  has  been  instituted  different  from  the  collective  body  of  the 
society,  there  is  no  standing  umpirage  which  may  decide  all  controver- 
sies, and  be  a  bar  to  the  state  of  war  amongst  the  members  of  the  same 
society.  Civil  union  naturally  creates  a  legislative  power;  which  is 
originally  vested  in  the  whole  body  of  the  community.  But  whilst  it 
resides  there,  it  is  as  natural  a  bar  to  the  state  of  war,  as  if  it  was 
vested  in  a  particular  part  of  the  society,  or  in  a  legislative  body,  either 
simple  or  mixed.  Such  a  body,  upon  the  institution  of  it,  may  be  con- 
sidered as  having  the  standing  umpirage,  which  bars  the  state  of  war. 
But  between  whom  has  it  this  umpirage?  Between  the  several  mem- 
bers of  the  collective  body;  and  not  between  itself  and  this  collective 
body.  If  then  in  a  mixed  constitution,  we  may  say,  that  by  the  stand- 
ing umpirage  of  the  legislative  body,  there  is  a  bar  to  the  state  of  war; 
we  may  say  the  same  in  a  monarchy.  Or  if  in  a  monarchy,  the  legis- 
lative body  and  the  people  must  be  considered  as  in  a  state  of  nature 
with  one  another,  for  want  of  a  standing  umpirage  between  such  legis- 
lative and  the  people;  we  must,  for  the  same  reason,  consider  a  mixed 
legislative  and  the  people  as  in  a  state  of  nature;  since  there  does  not 
appear  to  be  any  standing  umpiraae  between  them.  This  reasoning  is 
equally  applicable  to  all  forms  of  government,  except  such  a  perfect 
democracy,  as  we  scarce  any  where  find  to  have  been  established. 

It  may,  perhaps,  be  urged,  that  a  mixed  legislative  body  is  not  likely 
to  abuse  its  trust;  especially  where  an  essential  part  of  it  consists  of 
persons  who  are  chosen  fi'om  time  to  time  by  the  people,  and  who  are 
at  all  times  so  far  considered  as  a  part  of  the  pemle,  as  to  be  subject  to 
all  laws  made  by  their  own  concurrence,  and  to  tne  same  laws,  that  the 
rest  of  the  people  are  subject  to.  This  is  undoubtedly  true:  and  the 
necessary  consequence  is,  that  such  a  mixed  constitution  is  vastly  pre* 
ferable  to  a  monarchy.  But  this  consequence  does  not  affect  the  point 
in  question.  We  are  not  endeavouring  to  prove  that  a  monarchy  is  as 
good  a  constitution  of  government  as  any  other;  but  only  that  it  is  aC 
possible  as  any  other:  not  that  it  is  as  unlikely  to  be  abused,  but  that  it 
is  as  consistent  with  the  nature  of  society  as  any  other.  And  the  great 
use  to  be  made  of  this  point,  when  it  is  established,  is  to  show  that  the 
abstract  argument  by  which  Mr.  Locke  endeavours  to  prove,  that  no 
government  can  be  monarchical,  will  be  of  little  service  to  those  laxy 
politicians,  who  think  they  have  sufficient  grounds  to  conclude  thecivU 
constitution  of  their  own  country  to  be  popular,  from  general  reason* 
ings  upon  the  nature  of  civil  government,  without  having  recourse  to 
records  and  history,  to  custom  and  usage;  without  looking  back  to  the 
manner  in  which  their  civil  constitution  was  begun  at  first,  and  to  the 
changes  which  it  has  since  undergone. 

But  after  it  has  been  thus  shown,  that  Mr.  Locke's  reasoning  is  in- 
conclusive, it  may  still  be  asked  why  is  it  inconclusive?    We  8ay»  that 
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the  want  of  a  common  judge  between  the  body  of  the  society  and  it9 
monarch,  can  be  no  reason  for  concluding  that  these  two  parties  are  ne- 
cessarily in  a  state  of  nature;  because  there  is  the  same  want  of  a  com- 
mon judge  between  the  government  and  the  body  of  the  society  in  all 
constitutions  whatsoever,  except  such,  if  there  be  any  such,  as  are  per- 
fectly democratical:  so  that,  if  we  were  to  admit  the  truth  of  this  prin- 
ciple, we  should  be  led  to  conclude  from  it,  that,  in  all  other  constitu- 
tions whatsoever,  the  constitutional  governors,  and  the  rest  of  the  so- 
ciety, are  in  a  state  of  nature.  Either,  therefore,  it  must  be  allowed, 
that  tfiis  {M-inciple  is  a  false  one,  or  else  it  must  be  maintained  that  all 
constitutions  of  government  are  alike  inconsistent  with  the  nature  of 
society.  But  though  we  are  sure  that  no  principle  can  be  true,  if  it 
necessarily  leads  to  a  consequence  which  is  confessedly  false;  yet  still 
it  may  not  be  thought  enough  to  prove  in  this  manner,  that  it  is  not  true, 
unless  we  can  show  why  it  is  not;  that  is,  unless  we  can  show  how  two 
parties  can  possibly  be  considered  as  not  in  a  state  of  nature,  though 
they  have  no  common  judge  to  decide  in  disputes  between  them. 

Now,  it  is  certain  that  persons  in  a  state  of  nature^  have  no  standing 
judge  of  controversies,  who  can  decide  between  them  with  authority: 
but  till  it  is  shown,  that  the  having  such  a  judge  is  the  only  effect  of 
society,  the  converse  vrill  not  be  as  certain;  it  will  not  be  certain,  that 
where  there  are  two  or  more  persons  without  any  judge  who  can  so 
decide,  those  persoi\s  must  be  in  a  state  of  nature.  Indeed,  in  civil 
societies,  all  individuals  in  matters  of  private  right  or  obligation,  have 
a  standing  judge,  vested  with  authority  to  decide  finally:  and  this  judge 
is  the  legislative  body,  or  *  rather  the  executive  body,  acting  under  the 
checks  and  controls  of  the  legislative.  But  then  the  existence  of  such 
a  judge,  in  some  instances,  necessarily  implies,  that  there  can  be  no  such 
judge  in  other  instances.  For  no  decision  can  be  final,  unless  the  con- 
tending parties  choose  to  acquiesce  in  it,  where  there  is  a  farther  judge 
to  appeal  to.  If,  therefore,  there  is  a  standing  judge  whose  sentence  is 
final,  the  existence  of  such  an  authority  necessarily  implies  that  there 
can  be  no  fiEu*ther  appeal,  or  that  there  is  no  standing  judge  between 
diis  final  one  and  the  parties  in  controversy.  A  state  ojf  society,  how- 
ever, though  in  controversies  between  the  legislative  body  and  the  com- 
munity there  is  no  standing  judge,  may  easily  be  distinguished  from  a 
state  of  nature.  The  very  existence  of  such  an  authority,  as  is  lodged 
with  the  legislative  body,  is  sufficient  to  make  the  distinction:  because 
in  a  state  of  nature  there  is  no  such  authority.  Thus  much,  indeed, 
must  be  allowed,  that,  when  there  is  occasion  for  a  common  judge  be- 
tween these  two  parties,  between  the  legislative  body  and  the  rest  of 
the  society;  that  is,  where  the  former  have  usurped  a  power  which 
does  not  belong  to  them,  these  two  parties  are  then  so  far  reduced  to  a 
state  of  nature,  that  they  will  have  no  means  of  deciding  the  controversy 
between  them,  but  that  force  or  strength  which  nature  has  given  them. 
But  when  this  happens,  the  constitution  of  government  does  not  subsist, 
but  is  dissolved. 

Upon  the  whole,  the  reason  why  a  monarch  and  the  collective  body 
of  Ae  society  are  not  in  a  state  of  nature,  is  because  this  body  has  en- 
trusted him  with  such  an  authority  over  it,  as  the  state  of  nature  knows 

•  See  Book  U.  Chi^.  lU.  §  VII. 
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nothing  of.  His  authority,  indeed,  is  not  an  arbitrary  one  of  doing 
what  he  pleases  with  the  people  that  he  goyerns:  though  there  are  no 
constitutional  checks  and  controls  provided  for  his  restraint,  the  au- 
thority entrusted  Mrith  him  is  a  limited  one  in  its  own  nature,  as  being 
intended  for  the  security  and  advancement  of  the  common  benefit  He 
and  the  society  will,  indeed,  be  in  a  state  of  nature  when  he  abuses 
this  trust.  But  this,  instead  of  proving  that  a  monarchical  constitutioQ 
necessarily  places  the  monarch  and  his  people  in  a  state  of  nature,  will 
only  prove,  that  they  come  into  such  a  state  when  the  constitution  is 
dissolved. 

All  constitutionf  XII.  What  I  have  here  principally  in  view  is  to  con- 
not  neceasaril/de-  vince  the  reader,  that  the  only  reasonable  method  of 
mocnitidaL  learning  what  is  the  constitution  of  government  in  any 

nation,  is  to  read  the  history  of  that  nation,  and  to  collect  from  its  most 
authentic  records,  such  facts  as  relate  to  the  forming  the  constitution  as 
hr  back  as  we  can  go;  and  such,  likewise,  as  relate  to  any  sudden  or 
to  any  gradual  changes  which  have  from  time  to  time  been  made  in  it 
I  have  with  this  view  examined  already  some  of  the  abstracted  argu- 
ments by  which  it  has  been  attempted  to  prove,  on  the  one  hand,  that 
all  constitutions,  except  such  as  are  monarchical,  are  unnatural;  and, 
on  the  other  hand,  that  a  monarchical  constitution  is  inconsistent  with 
the  nature  of  civil  society. 

We  may  now  go  on  to  consider  and  explain  what  Grotius  says  upon 
this  subject;  and,  perhaps,  when  his  opinion  is  thoroughly  examined 
and  placed  in  a  true  light,  it  may  be  found  less  exceptionable  than  at 
first  sight  it  appears  to  be.  *  Grotius  maintains  it  to  be  a  false  and  dan- 
gerous opinion,  that  in  all  civil  societies,  without  exception,  the  sove- 
reign power  is  vested  in  the  people,  so  as  to  make  them  the  constitu- 
tional judges,  whether  their  kings  or  other  governors  abuse  their  au- 
thority; and  to  give  them  a  constitutional  right  of  restraining  or  punish- 
ing those  governcM's  where  they  ai*e  chargeable  with  such  abuse.  His 
commentator  here  accuses  him  of  stating  the  question  in  a  false  and  in- 
sidious manner.  No  one,  says  Gronovius,  ever  thought  that  the  su- 
preme power  is,  every  where,  and  without  exception,  lodged  in  the 
hands  of  the  people,  so  as  to  give  them  a  right  to  restrain  and  punish 
their  kings  whenever  they  misuse  their  powei ;  or  if  any  one  ever  has 
thought  so,  we  can  by  no  means  agree  with  him.  Thus  far,  therefore, 
the  commentator  and  the  author  seem  to  be  of  the  same  opinion.  But 
Gronovius  goes  on  to  inform  us,  that  this  is  not  the  point  in  question,  i 
The  true  state  of  the  question  is,  whether  a  people  that  have  a  govern- 
ment lawfully  established;  whether  a  people  that  have  once  agreed  to 
be  governed  by  a  king,  or  by  a  senate  of  nobles,  or  by  an  assembly  « 
the  estates,  may  not  change  the  government,  and  even  punish  their  g>  | 
vernors,  when  the  greater  part  of  the  society  perceive  such  established 
government  to  be  destructive  of  the  common  good;  when  their  kinj  J?  ^ 
plainly  become  a  single  tyrant;  or  their  senate  of  nobles  is  degenerated 
into  a  body  of  tyrants;  or  their  assembly  of  estates  is  changed  into  a 
confused  meeting  of  seditious  factions.  This,  indeed,  which  Gronovius 
proposes,  is  one  question:  but  he  had  no  reason  far  cbsuffng  Grotx^ 
with  stating  it  insidiously,  if  it  is  not  the  question  which  Grotius  here 

•  Grot  Lib.  1.  Cap.  lU.  ^  VOI. 
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designed  to  examine.  It  id  one  question,  whether  the  collective  body 
of  the  people  have^  every  where  and  without  exception,  a  constitutional 
right  to  restrain  and  punish  their  kings,  or  their  nobles,  or  their  stand- 
ing representatives;  that  is,  whether  all  constitutions  of  government 
must  necessarily  be  perfect  democracies.  And  it  is  another  question, 
whether  the  people,  whatever  form  ot  government  they  may  have  con- 
sented to  establish,  liave  not  a  natural  right  to  judge  when  that  constitu- 
tion is  broken;  and  when  it  is,  to  introduce,  if  they  are  able,  a  new  form 
of  government;  to  put  the  civil  power  under  other  regulations,  and  to 
restrain  or  punish  those  who  have  abused  it,  if  they  shall  attempt  to 
establish  their  unconstitutional  usurpations  by  force.  If  the  latter 
question  had  been  what  Grotius  here  designed  to  examine,  he  might  in- 
deed justly  be  charged  with  stating  it  insidiously.  But  if  he  designed 
to  examine  the  former,  he  seems  to  stand  clear  of  this  charge.  And 
certainly  his  words  plainly  show  us,  that  he  had  the  former  of  these 
two  questions  in  bis  mind.  Or  if  his  words  are  not  a  su£Sicient  evi- 
dence, we  may  have  fuller  evidence  by  attending  to  *the  arguments 
which  he  tells  us  are  made  use  of  in  defence  of  me  opinion  which  he 
rejects:  for  those  arguments,  if  they  prove  any  things  would  prove  that 
the  collective  body  of  the  people  have  every  where,  without  exception, 
a  constitutional  right  of  restraining  and  punishing  the  legislative  body, 
and  not  that  they  have  a  natural  right  of  doing  themselves  justice, 
where  the  civil  constitution  is  dissolved  by  unconstitutional  usurpations 
of  power.  There  is  still  a  £airther  evidence,  that  he  had  no  thoughts 
of  examining  into  the  latter  of  these  two  questions  in  this  place:  for  it 
is  scarce  likely  that  he  should  undertake  to  examine  it  twice;  and  we 
find,  that  he  does  examine  it  in  |  another  place. 

What  our  author  has  said  upon  the  point  before  him,  will  be  the 
more  readily  admitted,  if  we  attend  to  his  principles  in  their  full  ex- 
tent. Though  he  explains  himself  in  the  instance  of  monarchical  go- 
vernment, his  principles,  f  he  says,  are  'intended  to  be  general,  so  as  to 
be  applicable  to  the  sovereign  body,  whatever  the  form  of  that  body  is; 
whether  it  consists^  of  a  single  person,  as  in  monarchies,  or  of  a  senate 
cf  nobles,  as  in  aristocracies;  or  of  any  select  part  of  the  people,  as  in 
most  democracies;  or  is  compounded  of  all  these,  as  in  mixed  constitu- 
tions. And  if  we  suppose  the  sovereign  body  to  consist  of  a  single 
hereditary  person,  having  the  constant  supreme  executive  power  of  an 
assembly  of  hereditary  nobility,  and  of  an  assembly  of  representatives 
chosen  from  time  to  time  by  the  people;  it  will  scarce  be  thought  an 
error  in  political  prin^ples  to  maintain,  that  the  collective  body  of  the 
people  have  not  a  constitutional  right  to  restrain  and  punish  such  a 
body  as  this. 

All  that  our  author  maintains  more  than  this  is,  that  monarchical  go- 
vernment is  possible;  that  it  is  possible  for  the  collective  body  of  the 
people  to  vest  the  supreme  power,  both  legislative  and  executive,  in  the 
Bands  of  one  man.  And  even  what  he  alleges  in  support  of  this  opinion 
has  been  the  more  blamed  for  want  of  considering,  that  his  arguments 
upon  this  head  are  as  applicable  to  all  other  forms  of  government,  as 
they  are  to  monarchical  ones:  since  it  will  scarce  be  possible  to  show, 

•  Grot  Lib.  I.  Cap.  III.  §  VHI.  f  G«»t-  LU>.  I.  Cap.  IV.  S  VH. 

♦  Grot.  Lib.  I.  Cap.  UI.  %  VIII. 

39 


306  INSTITUTES  OP  B.  n. 

that  the  collective  hod^  of  the  people  can  rest  such  a  power  in  my 
number  of  persons  of  what  sort  soever,  less  than  the  majority,  if  they 
cannot  vest  it  in  a  single  person. 

Our  *  author's  topic,  from  which  he  sets  out,  when  he  is  to  prove, 
that  the  whole  civil  power,  legislative  and  executive,  may  be  entrusted 
with  a  single  person,  has  been  the  ground  of  some  exceptions  to  his 
whole  opinion.     The  law  of  nature,  he  says,  allows  an  individual  to 
dispose  of  his  own  person,  so  aa  to  make  himself  a  slave:  and  be  ap- 
pends to  the  Mosaic  and  to  the  Roman  law  in  support  of  this  princi- 
ple.    From  whence  he  argues,  that  a  number  of  individuals,  though 
formed  into  a  civil  society,  may,  consistently  with  the  law  of  nature, 
subject  themselves  in  such  a  manner  to  the  civil  power  of  any  oue  man, 
as  to  retain  to  themselves  no  part  of  that  power,  either  legislative  or 
executive.   The  reader  has  already  seen,  in  one  instance,  what  abilities 
Gronovius  was  possessed  of  as  a  cocunentator;  and  his  manner  of  treat- 
ing this  argument  will  give  qb  another  specimen  of  them.     lie  fint 
mistakes  our  author's  meaning,  and  gives  him  a  very  exceptionable  one, 
and  then  grants  the  whole  argument  to  be  conclusive  in  the  mistaken 
and  exceptionable  sense,  in  which  he  understood  it.     Many,  who  read 
Grotius,  fall  into  the  same  mistake  with  him,  as  to  the  autiior'a  mean- 
ing: but  then  they  are  wise  enough  to  see,  that,  if  Grotius  meant  what 
they  imagine  him  to  mean,  his  argument  would  not  be  conclusive.    He 
is  generally  supposed  to  reason  in  the  following  manner: — Since  the 
law  of  nature  allows  an  individual,  by  his  own  act,  to  make  a  slave  of 
himself,  or  to  subject  himself  to  the  private  despotism  of  his  master, 
the  same  law  must  necessarily  allow  a  number  of  individuals,  by  their 
own  act,  to  make  slaves  of  themselves,  or  to  subject  themselves  to  the 
private  despotism  of  their  civil  governor.   Thus  he  is  supposed  to  con- 
clude from  what  may  be  done  in  one  case,  that  the  same  may  be  done 
in  the  other.     Whereas,  in  fact,  his  argument  is  such  an  one,  as  the 
logicians  call  a  majori  ad  minvs;  he  reasons  from  the  possibility  of 
doing  more,  to  the  possibility  of  doing  less.     Since  the  law  of  nature 
allows  an  individual,  by  his  own  act,  to  part  with  so  much  of  his  liberty, 
or  so  much  of  his  power  over  himself,  as  to  become  a  slave;  it  cannot 
hut  allow  a  number  of  individuals  to  do  what  is  less  than  this,  to  part 
with  so  much  of  their  power  over  themselves  in  their  social  capacity, 
as  to  retain  no  constitutional  civil  power.     If  the  law  of  nature  allows 
a  man,  by  his  own  act,  to  subject  himself  to  private  despotism  by 
making  himself  a  slave;  it  cannot  but  allow  him,  by  his  own  act,  to  do 
i„«„  4.! —  n.:.   .g  pgj^  with  his  liberty  in  a  less  degree,  and  subject 
despotism,  by  giving  up  all  the  share  which  he  had, 
civil  society,  in  the  legislative  and  executive  power, 
cessary  here,  just  to  mention  the  difference  between 
I  subjection  on  the  one  hand,  and  between  private  and 
in  the  other.     The  slave  is  bound  to  make  the  good  of 
end  of  all  his  actions,  and,  consequently,  to  conform 
lings,  to  the  will  of  hie  master.     The  subject  is  bound 
advance  the  good  of  the  civil  community,  and,  conae- 
iform  himself  to  the  will  of  such  community,  in  all 
late  to  the  general  good.     Private  despotism,  therefore, 
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impKes  a  right  in  the  master  to  direct  all  the  actions  of  the  slave  for 
his  own  benefit.  Civil  despotism  implies  a  right  in  the  civil  governor, 
to  direct  such  actions  of  the  subjects,  as  relate  to  the  general  good  or 
benefit  of  the  society.  From  hence,  we  may  understand,  that  our  au- 
thor's reasoning  is  conclusive,  when  it  is  considered,  as  he  intended  it, 
only  as  an  argument,  amajori  ad  minus;  from  what  is  greater  to  what  is 
less.  If  the  act  of  an  individual  can  bind  him  to  submit  all  his  actions 
to  be  directed  by  the  will  of  his  master,  for  the  interest  of  his  master; 
a  like  act  can  bind  any  one .  individual  or  any  number  of  individuals  to 
submit  such  of  their  actions,  as  are  relative  to  the  society,  of  which 
they  are  members,  to  be  directed  by  the  will  of  their  civil  governor, 
for  the  common  interest  of  the  public.  Certainly,  if  mankind  are  in- 
capable of  laying  themselves  under  such  an  obligation  as  this,  there  can 
be  no  such  thing  as  an  established  form  of  government,  unless  it  is  a 
perfect  democracy:  for  this  is  the  subjection  which  the  individuals  who 
are  members  of  civil  society  owe  to  the  legislative  body;  whether  that 
body  consists  of  one  man,  as  in  monarchies,  or  of  a  select  body  of  here- 
ditary nobility,  as  in  aristocracies,  or  of  any  part  of  the  people  less  than 
the  majority  of  the  whole  society,  as  in  all  democracies,  but  those 
which  are  perfect  ones;  whether  such  part  is  considered  as  the  repre- 
sentatives of  the  rest;  or  whether  it  is  a  part,  which  aets  collectively, 
instead  of  the  whole.  We  may  observe,  by  the  way,  though  it  does 
not  relate  to  our  author's  reasoning,  that  even  private  despotism  is  not 
such  a  sort  of  power,  as  it  is  commonly  supposed  to  be.  *  It  is  not  a 
right  in  the  master  to  do  what  he  pleases  with  the  slave.  It  is  natu- 
ndly  subject  to  several  limitations;  and  as  the  slave  is  injured  when 
any  of  these  limitations  are  broken,  he  has  a  right  to  seek  for  redress. 
A  single  slave,  indeed,  may  be  too  weak  to  have  the  means  of  redress 
in  his  power:  but  a  nation  of  slaves,  if  Grotius  had  supposed  any  such 
thing,  would  have  strength  enough  to  support  their  rights,  if  they  were 
willing  to  use  it.  Howeyer,  Grotius  does  not  suppose  any  such  thing; 
but  whOst  he  contends  for  the  possibility  of  a  people's  committing  the 
whole  civil  power,  both  legislative  and  executive,  to  a  part  of  the  soci- 
ety, as,  for  instance,  to  a  king  in  some  constitutions,  to  the  nobles,  or 
to  the  assembly  of  the  estates  in  others,  he  considers  the  power  in  the 
hands  of  this  part,  only  as  civil  power,  and  not  as  private  despotism; 
and  he  considers  the  people  as  in  a  state  of  civil  subjection,  and  not  as 
in  a  state  of  slavery.  If  he  had  not  this  distinction  in  his  mind,  his 
whole  reasoning  here  would  be  inconsistent  with  the  first  principles 
which  he  lays  down  f  elsewhere,  when  he  defines  a  nation  to  be  an  as- 
sembly of  men  of  free  condition,  in  opposition  to  a  family  of  slaves. 
And  whether  this  civil  subjection  is  due  to  one  man  or  to  more,  it  is 
atill  but  civil  subjection:  the  power  acquired  by  it  is  only  civil  power; 
that  is,  a  power  of  directing  and  of  compelling  the  subjects  to  promote 
the  common  good  and  benefit  in  all  such  actions,  aS  relate  to  the  peace 
and  welfare  of  the  society.  This  power  is  not  tyrannical  in  itself,  and 
does  not  imply,  that  they  who  are  entrusted  with  it,  haye  any  right  to 
eomfel  the  subjects  to  pursue  any  other  end.  If  they  should,  under 
the  colour  of  this  power,  pretend  that  they  have  such  a  right,  I  do  not 
find  that  our  author  maintains  it  to  be  unlawful  for  the  people  to 
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make  ttse  of  such  means  as  they  can,  to  prevent  themselves  from  being 
enslaved. 

After  Gronovius  has  supposed  his  author  to  be  contending,  that  n 
number  of  individuals  uniting  into  a  civil  society,  may,  consistently 
witii  the^  law  of  nature,  make  themselves  slaves  to  their  governor,  and 
has  granted  the  whole  force  of  the  argument  in  this  mis^en  sense  of 
it,  which  no  one  else  but  himself  would  have  granted;  he  asks,  what  is 
the  farther  consequence?  and  then  amuses  himself  with  contending, 
that,  though  such  nations,  as  have  thus  enslaved  themselves,  may  be 
slaves  if  they  please;  yet  the  consequences  of  this  argument  are  not 
applicable  to  any  nation  in  Europe.  As  if  Grotius  had  here  been  en- 
deavouring not  only  to  prove  that  any  subjects,  considered  as  members 
of  civil  society,  may  be  as  much  at  the  arbitrary  disposal  of  their  civil 

governors,  as  sls^ves  are  at  the  arbitrary  disposal  of  their  masters;  but 
lat  some  or  all  the  nations  in  Europe  have,  in  fact,  thus  enslaved 
themselves.  As  our  author  had  no  intention  to  prove,  in  .general,  that 
subjects,  as  members  of  civil  society,  may  be  slaves;  so  he  had  much 
less  any  intention  of  proving  this  to  be  the  case,  in  fact,  of  any  nation 
whatsoever.  The  point,  which  he  has  in  view,  is  only  to  show,  that 
all  constitutions  of  government  are  not,  in  the  nature  of  the  thing, 
purely  democratical;  that  the  collective  body  of  the  people,  though  the 
^supreme  legislative  and  executive  powers  begin  from  them,  and  are 
originally  vested  in  them,  may  so  far  have  parted  with  these  powers,  as 
not  to  have  a  constitutional  ri^ht  of  deliberating  upon  what  tiie  legisla- 
tive and  executive  bodies  do;  and  of  restraining  or  punishing  the  per* 
sons  who  compose  these  bodies.  He  instances,  at  first  setting  out,  in 
the  case  of  a  monarchy,  and  endeavours  to  show,  that  the  constitutional, 
legislative  and  executive  powers  may  be  given  up  by  the  people,  and 
be  entrusted  by  them  to  a  single  person:  but  he  observes,  before  he 
concludes  what  he  had  to  advance  upon  this  subject,  that  he  designed 
his  reasoning  should  be  general,  and  should  be  extended  to  all  other 
forms  of  government  whatsoever.  Nor  does  he  attempt  to  prove,  even 
whilst  he  dwells  upon  the  instances  of  monarchies,  that  any  such  con- 
stitution, as  he  there  desicribes,  is  actually  established  in  any  country 
whatsoever.  If  such  a  constitution  is  possible,  in  the  nature  <tf  tiie 
thing,  it  is  enough  for  his  purpose.  And  his  unthinking  commentator, 
whilst  he  designed  to  oppose  his  principles,  grants  him  not  only  this, 
but  much  more  than  this;  he  grants,  that  the  members  of  a  civil  com- 
munity may,  by  their  own  act,  make  themselves  slaves  to  their  civil 
governors. 

We  may  judge  how  well  this  commentator  was  qualified  to  write 
upon  civil  power,  if  we  attend  to  his  manner  of  proving,  what  Grotius 
never  denies,  that  there  is  no  kingdom  in  Europe,  where  the  subjects 
are  under,  the  absolute  power  of  a  monarch.  The  Germans,  says  be, 
elect  their  emperor.  The  French  originally  chose  their  kings  in  the 
first  establishment  of  the  three  lines  of  Meroveus,  Gharlemaine,  and 
Hugh  Capet.  And  the  Spaniards  received  the  house  of  Austria,  upon 
the  title  of  marriage  and  compact.  It  is  not  worth  the  while  to  inquire 
how  iar,  in  the  last  of  these  instances,  a  claim  to  govern,  under  the  title 
of  having  married  one  who  had  a  right  to  govern,  can,  without  any 
intervening  act  of  the  people,  be  called  a  compact.  But  in  general  ure 
may  observe,  that,  if  all  which  he  contended  for  here,  is  granted;  if 
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these  several  kingdoms  were  obtained  by  election  or  by  compact,  it  will 
by  no  means  follow,  that  the  kings  are  not  absolute:  since,  upon  our 
commentator's  principles,  compact  may  not  only  give  a  king  such  an  ab- 
solute civil  power  over  his  subjects,  as  shall  be  under  no  constitutional 
control,  but  may  give  him  likewise  even  private  despotism,  so  as  to 
make  them  all  slaves.  And  if  we  grant  still  farther,  that  none  of  these 
monarchs  have  absolute  civil  power,  it  will  not  follow  that  Grotius  is 
mistaken,  when  he  maintains  that  an  absolute  monarchy  is  a  possible 
form  of  civil  government. 

Gronovius,  indeed,  asks,  what  occasion  there  is  for  concerning  our- 
selves, in  Europe,  with  such  a  question  as  this?  But  the  answer  is  ob- 
vious. We  have  as  much  to  do  with  this  question  in  Europe,  if  we 
have  a  mind  to  understand  the  origin  and  nature  of  civil  constitutions, 
and  to  settle  the  measures  of  that  obedience,  which  we  owe  to  our  civil 
governors,  as  if  we  lived  in  Asia.  For  certainly  the  measures  of  con- 
stitutional obedience  to  our  governors,  be  they  monarchs  or  nobles,  or 
our  own  representatives,  with  legislative  authority,  will  not  be  the 
same,  if  the  people  in  their  collective  body  have  not  every  where,  and 
without  exception,  a  constitutional  power  of  restraining  and  punishing 
their  governors,  that  they  would  be,  if  this  collective  body  had  such  a 
constitutional  power. 

It  was  not  material  whether  our  author  examined  this  question  in 
the  instance  of  an  absolute  monarchy,  or  in  the  instance  of  any  other 
form  of  a  legislative  body.  Though,  perhaps,  what  he  says  upon  it 
would  have  been  less  objected  to,  if  he  had-  made  choice  of  some  other 
instance:  and  he  would,  besides  this,  have  had  the  farther  advantage 
of  not  being  led  to  explain  the  occasions  of  establishing  absolute  mo- 
narchies; upon  which  subject  he  has  advanced  some  positions  that  most 
of  his  readers  are  displeased  with. 

The  point  which  he  wants  to  establish,  when  it  is  stripped  of  this 
circumstance,  is,  that,  unless  in  perfectly  democratical  societies,  there 
is  in  some  one  man,  or  in  some  body  of  men,  within  the  society,  a  civil 
despotic  power  lodged,  which,  though  it  is  originally  derived  from  the 
collective  body  of  the  people,  is  exercised  afterwards  so  far  indepen- 
dently of  them,  as  not  to  be  subject  to  any  constitutional  restraints  from 
that  body.  Despotic  power  is  a  bad  name  indeed,  because  it  is  com- 
monly used  to  convey  the  notion  of  what  is  arbitrary  and  tyrannical. 
But  this  bad  meaning  will  be  taken  off,  if  we  call  it  civil  despotism, 
which  is  the  civil  power  originally  inherent  in  the  community  or  col- 
lective body  itself,  but  entrusted  by  their  consent,  either  express  or 
tacit,  with  the  governing  part  of  each  community.  What  Grotius 
principally  contends  for  is,  that  this  power  may  be  so  delegated  by  the 
collective  body,  as  to  leave  that  collective  body  no  share  in  it.  When 
this  has  been  done,  the  people,  he  says,  have  no  constitutional  right  to 
restrain  or  punish  those  governors  who  are  entrusted  by  them  with  this 
power.  But  then,  where  the  constitution  is  broken,  or  where  the  con- 
stitutional governors  pretend  to  and  make  use  of  a  power  which  does 
not  belong  to  them,  a  power  of  causelessly  and  arbitrarily  oppressing 
the  people,  which  is  no  part  of  civil  power;  our  author,  as  far  as  ap- 
pears, does  not  contend,  that  in  these  circumstances  the  people  have  no 
natural  right  of  doing  themselves  justice.  And  certainly  we  ought 
very  carefully  to  distinguish  between  a  constitutional  right  in   the 
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{>eople  to  interfere  in  the  affairs  of  government,  to  direct  or  restrain  the 
egislative  and  executive  bodies  in  the  exercise  of  the  power  that  b  en- 
trusted with  such  bodies,  and  a  natural  right  in  the  people  to  maintain 
the  constitution,  as  it  was  at  first  settled,  when  any  attempts  are  made 
to  alter  it;  to  resume  the  legislative  and  executive  power,  when  the 
constitution  has  been  broken;  or  to  defend  themselves  against  all  unso- 
cial or  unconstitutional  oppression. 

Grotius,  as  I  observed  before,  having  chosen  to  explain  what  he  has 
to  say  upon  this  subject,  in  the  instance  of  monarchy,  was  led  to  saj 
something  concerning  the  possibility  of  introducing  such  a  form  of  go- 
vernment, not  only  in  the  nature  of  the  thing  itself,  but  in  £ut  too. 
As  to  the  possibility,  in  the  nature  of  the  thing,  of  entrusting  the  whole 
civil  power,  both  legislative  and  executive,  in  the  hands  of  one  man,  so 
as  not  to  subject  him  to  any  constitutional  restraints  from  the  coUectiTe 
body  of  the  people;  the  general  consideration  by  which  such  a  consti- 
tution of  government  is  shown  to  be  consistent  with  the  nature  of  civil 
society,  is  the  same  that  must  be  made  use  of  to  show  that  any  other 
form  of  government  is  possible;  that  the  legislative  and  executive  power 
are  subject  to  no  constitutional  restraints  from  the  collective  body  of 
the  people,  when  they  are  entrusted  with  any  number  of*,  men,  of  any 
denomination  whatsoever,  less  than  the  majority  of  the  community.  It 
might  be  objected,  indeed,  that  we  cannot  well  presume  that  any  nation 
would  ever  consent  to  trust  the  whole  civil  power  with  any  one  man, 
for  reasons  which  have  been  taken  notice  of  already.  *But  to  this  our 
author  replies,  that  the  objection  is  nothing  to  the  purpose  of  the  point 
in  hand:  for  we  are  not  inquiring  what  form  of  government  may  be  pre- 
sumed to  have  been  established,  where  the  matter  is  doubtful,  but  what 
form  may  be  established  consistently  with  the  nature  of  civil  society. 
You  may  urge,  that  this  form  is  attended  with  many  inconveniences: 
but  all  the  inconveniences  which  attend  it,  as  they  will  never  prove  it 
to  be  impossible  in  fact,  so  much  less  will  they  prove  it  to  be  impossible 
in  its  own  nature.  All  forms  of  government  have  some  inconveniences 
attending  them.  And  if  the  inconveniences  of  one  form  wopld  prove 
it  to  be  impossible,  the  inconveniences  of  all  other  forms  would  prove 
them  all  to  be  impossible.  As  there  are  many  ways  of  setting  out  in 
common  life;  many  different  trades,  professions  or  occupations  for  men 
to  choose  out  of,  and  some  are  in  themselves  preferable  to  others,  man- 
kind, in  determining  what  way  of  life  they  shall  enter  upon,  do  not  al- 
ways fix  upon  that  way  which  may  appear  most  eligible  in  itself.  Some- 
times their  situation  will  not  allow  them  to  engage  in  the  profession 
which  they  would  otherwise  have  liked  best.  Sometimes  they  choose 
wrongly  for  want  of  deliberating  at  all.  And  sometimes  they  are  mis- 
led in  their  judgment  when  they  do  deliberate.  Just  so  it  happens, 
where  a  nation  is  to  choose  its  form  of  government.  Distress  may  com- 
pel it  to  take  up  with  such  a  form,  as  in  bettei:  circumstances  it  would 
not  have  chosen.  It  may  sometimes  establish  a  form  of  government 
too  hastily,  without  deliberating  which  is  best.  And  sometimes,  even 
though  it  should  deliberate,  it  msCy  be  mistaken  in  its  choice.  So  ths^ 
notwithstanding  it  is  true,  that  absolute  monarchv  is  not  only  attended 
with  some  inconveniences,  as  all  other  forms  of  government  are,  but 
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that  it  is  attended  with  more  than  any  other;  yet  this  is  no  reason  why 
it  should  be  impossible  for  such  a  form  ever  to  be  established  in  fact. 
The  nation,  where  it  is  established,  may  have  chosen  this  form,  though 
they  knew  it  was  a  bad  one:  or  they  may  have  chosen  it,  because,  either 
for  want  of  consideration,  or  for  want  of  reasoning  upon  right  princi- 
ples, they  thought  it  to  be  a  good  one.  In  our  endeavours,  therefore, 
to  find  out  whether  it  is  this,  or  any  other  form  which  has  been  esta- 
blished in  any  nation,  we  are  not  to  consider  the  excellence  or  advan- 
tage of  this  or  of  that  form,  but  to  attend  to  the  matter  of  fact,  and  to 
inquire  what  form  appears  to  have  been  actually  established  by  the  con- 
sent of  the  people,  either  express  or  tacit.  Grotius  mentions  particu- 
larly the  motive  of  distress,  when  he  supposes  it  possible  for  a  nation 
to  be  in  danger  of  being  destroyed  by  war,  if  it  does  not  put  itself  un- 
der the  absolute  command  of  some  able  and  experienced  leader;  or  to 
be  in  danger  of  perishing  by  want,  if  it  does  not  give  up  its  general 
right  in  the  civil  power  to  some  person  who  will  supply  its  wants  upon 
no  other  terms.  He  supposes,  farther,  that  an  owner  of  large  tracts  of 
land,  may  grant  the  land  out  to  such  persons  as  are  willing  to  settle 
there,  upon  condition  of  his  having  the  constitutional  power  of  govern- 
ing all  those  persons,  considered  as  united  into  a  civil  society;  or  that 
one,  who  has  private  despotic  power  over  a  great  number  of  slaves; 
that  is,  of  persons  who  are  bound  to  work  solely  for  his  1:)enefit,  may 
give  them  their  personal  liberty,  so  as  to  form  them  into  a  civil  society, 
upon  condition  that  they  shall  still  be  subject  to  his  civil  despotism,  or 
be  obliged  to  promote  a  common  good,  in  such  a  manner  as  he  shall 
direct. 

It  is  not  worth  our  while  to  examine  how  far  these  'supposed  cases 
may  ever  happen  in  fact.  The  great  point  that  we  want  to  prove  is, 
that  all  governments  are  not  necessarily  democratical;  and  that  among 
other  forms  of  government,  which  are  not  so,  and  yet  are  possible  in 
the  nature  of  the  thing,  an  absolute  monarchy  is  one.  And  if  it  should 
be  thought  farther  necessary  to  show,  that  such  a  form  is  possible  in 
fact,  the  considerations  already  mentioned  may  be  sufficient  to  show  it: 
I  mean,  that  the  distressful  circumstances  of  a  nation  may  compel  the 
people  to  choose  this  form;  or  they  may  choose  it  capriciously,  without 
deliberating;  or  they  may  choose  it  mistakenly,  even  after  they  have 
deliberated. 

What  our  author  says,  in  regard  to  the  possibility  of  establishing  this 
or  any  other  particular  form  of  government  by  conquest,  is  more  ex- 
ceptionable. But  I  shall  pass  it  over  here;  because  we  shall  have  an 
opportunity,  in  another  place,  of  examining  into  this  matter  more  at  large. 

However,  before  we  leave  this  part  of  our  present  inquiry,  it  may 
not  be  atniss  to  remind  the  reader,  that  after  this  or  any  other  sort  of 
civil  constitution  is  established,  it  is  not  necessary  that  the  same  con- 
stitution should  remain  for  ever.  Since  it  is  derived  originally  from  a 
compact,  either  express  or  tacit,  between  the  legislative  and  executive 
bodies,  on  the  one  hand,  and  the  collective  body  of  the  people  on  the 
other;  though  both  parties  are  bound  by  this  original  compact  as  long 
as  it  subsists,  yet  we  shall  find  hereafter,  that  its  obligation  may  be 
dissolved,  or  that  its  conditions  may  be  altered. 

If  we  go  on  to  examine  the  arguments,  which  Grotius  says  are  com- 
monly urged  against  his  opinion,  we  shall  perhaps  be  better  informed 
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what  that  opinion  is;  and  shall  see,  that  instead  of  inquiring  here, 
whether  the  people  have  a  natural  right  to  resist  any  unconstitutional 
oppression  or  injur  j  arising  from  the  legislative  or  the  executive  bodies, 
his  design  was  to  inquire  whether  they  have  necessai'ily  such  a  consti- 
tutional right  of  restraining  or  punishing  these  bodies,  that  no  form  of 
Sovernment  can  be  consistent  with  the  nature  of  civil  society^  which 
ocs  not  vest  the  sovereign  power  ultimately  in  the  collective  body  of 
such  society. 

*  First,  it  is  alleged,  in  contradiction  to  our  author ^s  opinion,  that  the 
king,  or  the  hereditary  nobles,  or  the  representatives  of  the  people,  are 
all,  or  any  of  them,  originally  appointed  by  the  act  of  the  people,  and 
derive  their  power,  whatever  it  is,  from  the  joint  consent  of  the  civil 
society  over  which  they  preside.  But  since  in  the  very  notion  of  an 
appointment  to  any  office,  the  constituents  are  superior  to  those  who  are 
so  appointed,  the  consequence  will  be,  that,  in  every  civil  society,  the 
people  must  naturally  be  the  superior  party,  or  that  the  constitutional 
sovereign  power  is  naturally  lodged  with  them.  In  reply  to  this  ar- 
gument, Grotius,  indeed,  insinuates  that,  in  some  instances,  particularly 
in  that  of  conquest,  the  power  of  governing  may  possibly  not  arise  from 
the  appointment  of  the  people.  But,  as  this  part  of  his  answer  is  not 
true,  so  neither  is  it  what  ne  lays  the  chief  stress  upon.  He  insists 
rather,  that  the  principle  upon  which  the  argument  proceeds,  does  not 
hold  good  universally,  that  a  person  who  is  appointed  to  an  office,  is  not 
upon  that  account  necessarily  inferior  to  nis  constituents.  Indeed, 
where  the  appointment  is  precarious;  where  he  holds  his  office  only  at 
the  will  of  his  constituents,  and  may,  by  the  particular  nature  of  such 
appointment,  be- removed  at  their  pleasure;  he  is  at  all  times  so  depen- 
dent upon  them,  that  the  power  which  they  reserve  to  themselves  of 
displacing  him,  renders  them,  in  point  of  authority,  superior  to  him. 
But  where,  though  the  appointment  arose  originally  from  their  ijirill, 
the  effect  of  it  is  afterwards  necessary;  so  that  he  is  no  longer  depen- 
dent upon  their  will  for  his  continuance  in  the  office,  which  tibey  at  first 
gave  him;  his  having  been  appointed  by  them  does  not  imply  that  they 
have  any  authority  over  him.  If  we,  therefore,  set  out  upon  the  prin- 
ciple, which  Grotius  seems  to  doubt  of,  without  anv  good  reason,  (I 
mean,  that  the  governors  of  a  civil  society  derive  their  power  from  the 
appointment  of  such  society,)  yet  it  does  not  follow  that  the  constitu- 
tional power  of  the  people  is  necessarily  superior  to  that  of  the  govern- 
ing body,  of  what  sort  soever  it  is,  merely  upon  account  of  their  having 
been  the  original  constituents  of  that  body.  In  order  to  prov^  this, 
they,  who  urge  the  argument,  instead  of  reasoning  from  the  general 
nature  of  appointments  to  any  office,  should  reason  from  the  particular 
nature  of  an  appointment  to  the  office  of  civil  government,  and  should 
show,  that  such  an  appointment  must  always  leave  in  the  hands  of  them 
who  make  it,  a  constitutional  power  of  displacing  their  civil  governors 
at  pleasure.  It  is  not  sufficient  to  show,  that,  where  the  constitution  is 
broken,  or  where  the  governors  are  guilty  of  great  and  notorious  op- 
pression, the  people  have  a  natural  right  to  redress  themselves.  This 
would  only  prove,  that  the  people,  as  one  of  the  parties  in  the  compact, 
by  which  the  constitution  was  established,  are  naturally  obliged  to 

•  Grot  Lib.  I.  Cap.  in.  §  YOI. 
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noihing  but  what  is  contained  in  that  compact:  it  would  not  prove,  that 
they  have,  bj  that  compact,  a  constitutional  right  to  check  and  control 
their  governors  in  the  exercise  of  the  power,  which  such  compact 
lodged  in  their  hands. 

The  principle  upon  which  the  second  argument,  that  Grotius  exa- 
mines, proceeds,  is,  that  all  government  is  intended  for  the  benefit  of 
those  who  are  governed,  and  not  for  the  benefit  of  those  who  do  govern; 
and,  consequently,  as  civil  government,  according  to  this  principle,  is 
intended  for  the  benefit  of  tne  people,  ihej  must  necessarily  be  consi- 
dered as  the  superior  parties  in  the  contract,  which  establishes  the  form 
ijt  government:  because  we  cannot  imagine,  that  in  any  contract  the 
chief  regard  would  be  had  to  the  interest  of  any  but  the  superior  party. 
Our  author  objects,  in  the  first  place,  to  the  principle,  upon  which  the 
argument  proceeds:  he  does  not  allow  it  to  be  universally  true,  that  all 
government  is  designed  for  the  benefit  of  those  who  are  governed, 
rather  than  for  the  benefit  of  those  who  do  govern.  For,  in  his  opinion, 
the  benefit  of  the  party  who  does  govern,  is,  in  some  instances,  the  end 
of  introducing  the  government.  Thus,  the  eood  of  the  master  is  the 
end  or  purpose  of.  tnat  authority,  which  he  has  over  the  slave;  and 
though  it  may  be  possible,  that  the  slave  should  be  benefited  by -this 
auth<Mity;  yet  this. benefit  of  his  is  accidental;  it  is  not  the  end,  which 
the  authority  of  the  master  has  in  view.  In  other  instances,  the  mu- 
tual benefit  of  both  parties  is  the  proper  end  of  government;  particu- 
larly, it  is  so  in  that  authority,  which  a  husband  has  over  his  wife.  But 
Grotius  was  aware,  that  if  we  make  a  very  small  alteration  in  the  prin- 
ciple here  laid  down,  so  as  to  restrain  it  to  civil  government  in  particu- 
lar, instead  of  extending  it  to  government  in  general,  these  instances 
would  be  nothing  to  the  purpose.  If  we  say,  that  all  civil  government 
has  the  good  of  diose  who  are  governed^  and  not  of  those  who  do  go- 
vern, for  its  principal  end;  the  argument  will  stand  clear  of  any  excep- 
tions that  may  be  drawn  fi-om  these  examples:  it  will  then  be  nothing 
to  the  purpose  to  urge,  that  it  is  not  so  in  raier  sorts  of  government,  in 
that  of  a  master,  or  in  that  of  a  husband. 

Our  author,  therefore,  goes  on  to  o£fer  his  reasons,  why  this  princi- 
ple should  not  be  looked  upon  as  necessarily  true  even  in  civil  govern- 
ment. Where  civil  power,  he  says,  is  acquired  by  conquest,  the  end, 
which  the  conqueror  has  in  view,  when  he  establishes  himself  in  the 
possession  of  such  power,  is  his  own  benefit.  And  yet  such  an  esta- 
bUshment  is  not  necessarily  a  tyranny:  because  there  may,  possibly,  be 
no  injustice,  either  in  the  establishment  of  this  power,  or  in  the  exer- 
cise of  it,  after  it  is  established:  and  the  word  tyranny,  as  it  is  com- 
monly used,  includes  the  notion  of  injustice.  We  will  not  stop  here 
to  inquire,  how  far  such  a  power  may  be  established  by  conquest,  nor 
how  far  it  may  be  exercised  without  injustice;  for  without  entering  into 
these  questions  at  present,  we  may  observe,  in  reply  to  what  our  author 
here  advances;  that,  if  he  will  not  allow  us,  on  the  one  hand,  to  call  a 
power  of  governing,  introduced  with  a  view  only  to  the  governor's  be- 
nefit, by  the  name  of  tyranny;  we  cannot  allow  him,  on  the  other  hand, 
to  call  it  civil  power.  Where  the  benefit  or  interest  of  the  governor 
ifl  the  chief  end  proposed;  so  that  they,  who  are  under  his  authority, 
are  obliged  to  direct  their  actions  to  the  advancement  of  this  end;  the 
power,  by  whatever  means  acquired,  or  however  lawful,  is  private  des- 
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potism,  and  not  civil  power.  We  might,  therejEbre,  notwithstanding 
this  instance,  still  maintain,  that  all  civil  government  is  introduced 
rather  for  the  benefit  of  those  who  are  governed,  than  of  those  who  do 
govern. 

This  principle,  however,  though  Grotius  has  not  disproved  it,  is  not 
true,  in  the  maQner  in  which  it  is  here  expressed.  Civil  government, 
though  it  is  intended  for  the  good  of  thos^  who  are  governed,  cannot 
be  intended  solely  for  their  good:  it  is  intended  for  the  common  interest 
of  the  whole  society,  both  of  those  who  are  governed,  and  of  those 
who  do  govern,  and  not  for  the  separate  interest  of  either,  exclusive  of 
the  other.  .  Civil  povrer,  in  the  first  original  of  it,  results  immediately 
from  civil  union.  And  this  power,  if  it  was  to  continue  in  the  hancls 
where  it  is  first  lodged;  that  is,  in  the  collective  body  of  the  people,  is 
undoubtedly  designed  to  promote  the  same  end  with  civil  union;  that 
is,  the  common  benefit  of  the  whole  body  politic,  and  of  the  several 
parts  of  that  body.  But  when  any  civil  society  has  gone  farther;  when 
it  has,  by  a  subsequent  compact,  introduced  some  other  form  of  govern- 
ment, which  is  not  purely. democratical,  and  has  vested  its  civil  power 
in  the  hands  of  some  particular  part  of  such  society,  as  in  a  king,  or  in 
the  body  of  the  nobility,  or  in  a  body  of  representatives;  these  esta- 
blished legislators  do  not  cease  to  be  a  part  of  the  society:  and,  conse- 
quently, their  benefit  is  as  much  in  the  view  of  civil  power,  as  the 
benefit  of  any  other  persons  who  belong  to  it.  The  original  end  of 
civil  power  is  the  common  benefit  of  all:  and  the  nature  of  it  is  not  so 
altered  by  being  committed  to  a  select  part  of  the  body,  as  to  confine 
the  benefit,  designed  by  it,  to  those  other  parts,  who  have  given  up  their 
share  in  it.  The  collective  body  of  the  people  might,  perhaps,  be  in- 
duced to  commit  the  sovereign  power  to  some  particular  legislative 
body,  in  expectation,  that  it  would  be  exercised  more  to  their  advan- 
tage, when  so  disposed  of,  than  if  they  had  retained  it  in  their  collec- 
tive body.  But  they  would  have  little  reason  to  expect  such  advan- 
tage, if,  by  this  act,  they  designed  to  separate  their  interest  from  the 
interest  of  the  legislative  body,  considered  as  a  part  of  the  society, 
whether  it  consists  of  a  king  only,  or  of  a  number  of  hereditary  nobi- 
lity, or  of  representatives,  who  are  chosen  for  a  term  of  years,  or  of  all 
these  together.  I  say,  considered  as  a  part  of  the  society;  because, 
though  the  end  of  civil  society  is  the  common  benefit  of  all  its  parts,  as 
much  of  the  governing  as  of  the  governed  part;  yet  when  the  govern- 
ors set  up  a  separate  interest  of  their  own,  as  if  they  were  not  parts  of 
the  society;  neither  the  end  of  instituting  a  form  of  government,  nor 
the  end  of  uniting  into  a  civil  society,  can  bind  the  people  to  pursue 
this  separate  interest  to  the  hurt  of  the  public  welfare. 

Grotius,  however,  allows,  that  the  good  or  welfare  of  those  who  are 
governed,  is  principally  regarded  in  moat  instances,  when  civil  consti- 
tutions of  government  are  established:  but  then  he  denies  it  to  be  a 
consequence  of  this  principle,  that  the  people  are,  in  every  such  es- 
tablishment, the  constitutional  superiors.  The  power  of  a  guardian, 
as  he  observes,  is  given  him  for  the  benefit  and  interest  of  his  ward 
But  no  one  can  infer  from  thence,  that  the  ward  is  superior  to  the  guar- 
dian. The  very  notion  of  a  right  in  the  guardian  to  direct  the  ward, 
implies  the  guardian  to  be  the  superior;  notwithstanding  he  is  obliged, 
by  the  natuie  of  the  compact,  which  gave  him  this  right,  to  use  it  to 
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the  advantage  of  the  ward,  by  directing  him  to  his  own  good.  But  our 
author  is  aware,  that  his  own  instance  of  guardian  and  ward  may  be 
urged  against  himself.  It  may  be  said,  that,  as  the  guardian,  if  he 
abuses  his  trust,  may  be  removed  from  it,  because  he  was  appointed, 
and  had  this  trust  committed  to  him,  for  the  benefit  of  his  ward;  so,  like- 
wise, it  seems  reasonable,  that  the  governors  of  a  society,  of  what  sort 
soever  they  are,  should  be  removed  from  their  trust,  when  they  abuse 
it.  Our  author  replies  here,  that  this  may  be  the  case  of  the  guardian, 
because,  in  the  society,  of  which  he  is  a  member,  he  has  a  superior: 
but  in  civil  governors  it  cannot  be  the  case;  because  there  cannot  be  an 
infinite  progression  of  civil  governors,  one  superior  to  another,  but 
must  be  somewhere  a  last  resort,  either  in  some  one  man,  or  in  some 
body  of  men,  who  have  no  superior  but  God.  This'  reply,  however, 
does  not  clear  up  the  matter;  it  does  not  show,  that  the  constitutional 
governors  have  no  constitutional  superior;  and  particularly,  that  the 
collective  body  of  the  people  is  not  this  superior:  since  we  may  sup- 
pose this  without  being  reduced  to  the  necessity  of  supposing  farther 
an  infinite  progression  of  civil  governors,  one  superior  to  another. 
This  collectiye  body  may  be  the  last  resort;  it  may  be  this  assembly, 
which  has  no  superior  but  God. 

We  shall  be  the  better  enabled  to  form  a  judgment  upon  the  ques- 
tion now  before  us,  if  we  attend  to  the  distinction  already  mentioned, 
between  a  constitutional  superiority  in  the  people,  or  a  constitutional 
right  in  them  to  restrain  or  punish  their  established  governors,  and  a 
natural  right  of  defending  themselves  against  any  unsocial  or  unconsti- 
tutional injury  or  oppression  brought  upon  them  by  such  governors, 
under  the  pretence  of  exercising  that  civil  power  only,  with  which  the 
people  had  entrusted  them.  No  one  will  imagine,  that  upon  every 
su{^8ed  mismanagement  of  the  public  aflfairs,  or  even  upon  such  real 
jnismanagement,  as  human  nature  exposes  a  man  to  in  every  station, 
the  people  have  aright  to  dethrone  their  king,  to  degrade  their  nobles, 
to  discharge  their  representative  body,  before  the  term  for  which  that 
body  was  chosen,  is  expired,  and  to  take  the  civil  power  again  into  their 
own  hands,  to  new  model  the  constitution,  or  to  continue  the  old  form 
of  government  in  a  different  set  of  men.  Yet  this  must  be  the  neces- 
sary effect  of  supposing  a  constitutional  superiority  in  the  collective 
body  of  the  people,  under  any  form  of  government,  either  simple  or 
mixed.  The  common  benefit  of  the  whole,  which  is  the  end  of  civil 
society,  as  well  as  of  every  sort  of  civil  constitution,  may,  indeed,  be  a 
sufficient  foundation  of  a  natural  right  in  the  collective  body,  to  op- 
pose unconstitutional  oppression,  or  to  release  themselves  from  that 
compact,  by  which  they  committed  the  civil  power  to  their  established 
governors,  when  these  governors  have  so  far  broken  this  compact,  on 
their  side,  as  to  make  their  continuance  in  power  plainly  and  notori- 
ously inconsistent  with  such  common  benefit.  If  this  is  all  that  is 
meant  by  saying,  that  in  monarchical  constitutions,  the  people  are  su- 
perior to  their  king,  we  may  allow  it.  But  we  should  observe,  at  the 
same  time,  that  this  right  is  called  by  an  improper  name:  for  instead 
of  being  a  constitution^  superiority,  whilst  the  compact,  which  intro- 
duced and  established  the  form  of  government  subsists,  it  seems  rather 
to  be  a  natural  equality,  when  that  compact  is  broken. 
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Others,  says  our  author,  have  supposed  such  a  sort  of  mutual  sub^ 
jection  between  the  king  and  the  people,  that  the  people  are  obliged  to 
obey  him  when  he  governs  well;  but  that  he,  in  his  turn,  beeoiiie»  in- 
ferior to  them  when  he  governs  otherwise.    He  is  here  speaking  of 
monarchical  constitutions  in  particular;  but  what  he  says  will  be  appli- 
cable to  all  other  constitutions,  if  we  only  change  the  word  king  fin' the 
wivds  constitutional  governors.     If  they  who  maintain  this  opinion, 
only  meant  that,  where  such  governors  command  any  unjust  actions,  the 
people  are  not  lk)und  to  obey  them,  he  allows  that  lliey  would  be  in  the 
right;  but  he  observes  at  the  same  time,  that  such  a  liberty  in  the  peo- 
ple does  not  imply  any  civil  or  constitutional  superiority  in  them.     In 
some  constitutions  we  find  the  sovereign  power  actually  divided  be- 
tween the  king  and  the  people:  but  where  such  a  division  is  design- 
edly made,  the  most  usual  and  the  best  method  of  making  it  is,  to  as- 
sign certain  and  determinate  limits  to  their  respective  jurisdictions;  to 
give  the  king  authority  in  some  affairs,  or  over  some  parts  of  the  terri- 
tory, or  over  some  certain  persons;  and  to  give  a  like  authority  to  the 
people  in  other  affairs,  over  other  parts  of  the  territory,  or  over  other 
persons.     But  the  good  or  bad  management  of  affidrs  in  smy  instance, 
especially  in  matters  of  civil  policy,  is  so  problematical;  so  much  Boay 
be  said,  in  any  instance,  in  opposition  to  any  particular  measure,  or  in 
defence  of  it,  that  this  can  by  no  means  be  fixed  as  the  proper  limit  of 
the  respective  jurisdiction  or  constitutional  superiority  of  the  king  and 
the  j>eople.    Such  an  uncertain  limit  as  this,  would  occasion  endless 
confusion:  it  would  be  always  impossible  to  know  which  party  was  up- 
permost, and  which  party  was  vested  with  the  sovereign  power,  whether 
the  king  or  the  people:  one  party  having  always  an  opportunity  of  pre- 
tending that  the  measure  in  question  was  a  good  one;  and  the  other 
having  a  like  opportunity  of  pretending  that  it  was  a  bad  one.     But  if 
so  much  confusion  would  follow  fi*om  such  a  sort  of  mutual  subjection 
as  this;  we  can  have  no  reason  to  imaeine  it  to  be  of  the  essence  of  civil 
government,  that  there  should  be  such  a  mutual  subjection:  because,  as 
civil  government  was  designed  for  the  common  peace  and  benefit  of  the 
society,  nothing  can  be  of  the  essence  of  it,  which  would  necessarily 
introduce  confusion.     Thus  our  author  reasons  upon  this  point.     But 
it  will,  perhaps,  be  made  most  intelligible,  if  we  keep  to  our  fiirmer 
distinction,  and  maintain  that  the  king,  in  a  monarcnical  form  of  go- 
vernment, has  the  sovereign  power  granted  to  him  by  compact,  whM^ 
power  makes  him  the  constitutional  superior  of  the  people.     But  then, 
if  he  breaks  this  compact,  there  is  no  necessity,-  in  order  to  support  the 
right  of  the  people,  to  maintain  that  they  become  his  constitutional  su- 

Eeriors;  it  is  sufiicient,  if  such  a  breach  of  compact  leaves  them  at 
berty  to  redress  themselves  by  such  means  as  they  have  in  their  power. 
TiOas  or  appear-  XIII.  What  has  been  already  said  may  be  more  than 
Mices  do  not  de-  enough  to  show,  that  whoever  would  form  a  true  judg- 

termine  the  nature  ment  concerning  the  constitution  o£  civil  ffoverhmeDt, 
of  the  constitutKm.   'i."  •  ^t  x  x»j«aI 

in  his  own  or  in  any  other  country,  must  consider  it  as 

a  question  of  fact,  and  must  make  use  of  the  helps  of  records  and  his- 
tory, instead  of  amusing  himself  with  abstract  reasonings.  But  it  will 
be  necessary,  even  in  using  these  helps,  to  observe  some  cautions:  be- 
cause, when  the  fiicts,  by  which  he  is  to  form  his  judgment,  are  before 
him,  it  is  possible  for  him  to  form  a  wrong  one. 
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^The  first  caution  to  be  observed  is,  that,  in  judging  what  is  the  civil 
constitution  in  any  country,  we  ought  to  be  careiullhat  titles  or  ap^ 
pearances  do  not  mislead  us. 

The  titles  of  emperor,  or  king,  or  prince,  or  duke,  for  instance,  are 
cammonly  supposed  to  imply  different  degrees  of  civil  power  in  the 
person  to  whom  such  titles  are  respectively  given.  When  we  find  that 
the  chief  magistrate  in  any  nation  is  called  an  emperor  or  a  king,  we 
are.  apt  to  imagine  that  sovereign  power  goes  along  with  these  titles; 
and,  consequently,  that  the  constitution  must  necessarily  be  monarchi- 
cal. On  the  other  hand,  if  he  is  called  a  prince  or  a  duke,  these  are 
looked  upon  as  inferior  titles:  and  if  we  were  to  attend  to  the  title, 
rather  than  to  the  truth  of  the  fact,  the  inference  might  perhaps  be,  that 
the  chief  magistrate,  who  has  only  one  of  these  inferior  titles,  has  not 
sovereign  power,  but  that  the  constitution  is  either  mixed  or  popular* 
But  these  titles,  however  they  might  be  intended  at  first,  are  now  used 
indiscriminately.  The  lowest  of  them  is  frequently  given  to  persons 
who  have  sovereign  power;  and  the  highest  to  persons  whose  civil 
power,  within  their  own  territories,  is  not  sovereign. 

In  like  manner,  where  we  find  a  senate  or  parliament,  by  which  the 
people  are  represented,  we  are  apt  to  conclude  from  such  an  appear- 
ance, that  the  people  have  at  least  a  constitutional  share  in  the  sove- 
reign power,  if  not  the  whole  of  it.  Such  a  conclusion,  however,  is 
not  always  well  grounded.  Before  we  can  determine  whether  it  is  or 
is  not  well  grounded,  we  must  attend,  not  only  to  the  existence  of  such 
a  body,  but  to  the  business  in  which  it  is  employed.  It  may  be  de- 
signed only  to  give  the  king  an  opportunity  of  knowing  the  state  of  the 
nation  better  than  he  could  have  known  it  otherwise;  to  acquaint  him 
with  such  public  grievances  as  he  could  not  by  any  other  means  have 
been  so  well  informed  about;  or,  perhaps,  by  his  own  appointment,  to 
register  his  acts  in  order  to  make  them  known  to  the  people  in  the  most 
ready  and  most  authentic  manner.  If  this  is  all  that  they  have  to  do, 
they  do  not  seem  to  have  any  civil  power,  except  what  be  delegates  to 
them.  And  the  existence  of  such  a  body  of  men  would  be  a  very 
weak  argument  to  prove  that  the  constitution  is  not  absolutely  monar- 
chieal.  But  if,  on  the  other  hand,  their  business,  when  they  meet,  is 
to  raise  money  for  the  support  of  the  government;  to  settle  the  uses  to 
which  such  money  shall  be  applied;  to  exercise  a  part  of  the  legisla- 
tive power,  by  deliberating  concerning  the  expediency  of  making- any 
new  laws,  or  of  repealing  any  old  ones,  and  to  act  with  such  authority 
in  this  point,  that  nothing  can  be  done  effectually  without  their  concur- 
rence; these  are  instances  of  sovereign  power,  and  will  at  least  prove 
the  constitution  to  be  a  mixed  one. 

XIV.  fSecondly,  the  claim  which  th(B  king  has  to  the  Tenure  of  civil 
civil  power;  that  is,  the  tenure  by  which  he  holds  this  ]>ower  to  be  dls- 
power,  or  so  much  of  it  as  the  constitution  gives  him,  Anguished  fo>m 
CfaAt  to  be  carefully  distinguished  firom  the  power  itself.     ^  P°^^^  * 

Other  things  are  held  or  possessed  by  three  sorts  of  tenure;  that  is, 
there  are  three  sorts  of  claim  which  the  owner  may  have  to  them.  A 
man  may  have  full  property  in  corporeal  things;  or  he  may  have  a  claim 
of  usufiruct  in  Aem;  or  they  may  be  his  by  a  temporary  tenure.    Of 

•  Grat  Lib.  I.  Cftp.  m.  ^  X.  f  G>^  I^- 1*  ^*P- ^'  ^^' 
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these  three  sorts  of  tenure,  that  of  full  property  is  the  highest  in  de- 
gree, and  may,  flierefore,  be  called  the  supreme  tenure.  The  other  two, 
an  usufructuary,  or  a  temporary  tenure,  are  of  an  inferior  sort.  Incor- 
poreal things,  the  claim  of  the  owner,  or  the  tenure,  by  which  heholda 
them,  is  plainly  different  from  the  things  themselves:  it  is  impossible 
to  confound  the  field  which  a  man  claims  as  his  own,  with  the  right  hj 
which  he  claims,  or  the  tenure  by  which  he  holds  it.  The  same  field 
may  at  different  times  belong  to  one  man  in  full  property;  to  another, 
by  usufruct;  and  to  a  third,  for  a  term  of  years.  But  it  is  plain,  that 
the  field  and  the  tenure,  by  which  it  is  held,  are  distinct  from  one  ano- 
ther: since  the  field  is  stiU  the  same,  whilst  the  claioi  to  it  has  under- 
gone these  several  changes.  The  same  observation  is  applicable,  like- 
wise, to  incorporeal  things,  in  *  which  number  civil  power  is  to  be 
reckoned.  And  the  caution  which  our  author  here  recommends,  is, 
that  we  are  not  to  judge  of  the  power  of  a  king  from  the  tenwe  by 
which  he  holds  it,  or  by  the  nature  of  his  claim  to  it.  He  may  have 
the  supreme  claim  to  it,  or  may  hold  it  in  full  property,  and  yet  the 
power  so  holden  may  be  less  than  sovereign:  or  he  xnay  hold  it  by  usu- 
fruct, or  for  a  time  only;  and  yet,  though  the  claim  is  of  the  inferior 
kind,  the  power  may  be  supreme. 

It  is  questioned,  indeed,  whether  any  one  can  have  full  property  in 
civil  power;  whether  a  kingdom  can  be  patrimonial;  or  whether  the 
right  to  govern  a  civil  society  can  possibly  be  alienable,  at  the  discre- 
tion of  the  possessor,  as  his  right  to  any  other  estate,  or  to  any  other 
part  of  his  patrimony  is.  Certainly,  when  the  people  have  vested  civil 
power  in  any  particular  man,  or  body  of  men,  this  grant  of  tlieirs  does 
not  imply  that  such  power  is  aliei^able;  that  the  man,  or  the  body  of 
men  in  whom  it  is  so  vested,  have  a  right  either  to  exercise  it  them- 
selves, or  to  alienate  it  to  any  one  else,  at  their  own  discretion.  Since 
a  power  to  govern  does  not  imply  a  power  to  choose  and  appoint  a  go- 
vernor; a  king  may  be  invested  even  with  the  sovereign  power  of 
governing,  without  having  full  property  in  that  power,  or  without  hav- 
ing a  right  to  alienate  it:  because  transferring  this  power  fi-om  himself 
to  any  one  else,  is,  in  effect,  choosing  and  appointing  a  governor. 

But  this  is  not  the  point  in  question.  Grotius  no  where  supposes, 
that  whoever  is  possessed  of  civil  power,  must  necessarily  have  a  right 
to  alienate  that  power.  On  the  contrary,  the  distinction  which  he 
makes,  between  the  power  itself,  and  the  claim  to  such  power,  suffici- 
ently shows  it  to  have  been  his  opinion,  that  a  king  may  be  possessed 
even  of  absolute  power,  without  having  full  property  in  it.  It  B 
granted,  therefore,  that  there  is  nothing  in  the  nature  of  civil,  or  even 
of  sovereign  power,  which  will  necessarily  give  any  person,  in  whom 
such  power  is  vested,  a  right  to  alienate  it  If  nothing  more  is  done, 
than  merely  to  lodge  that  power  in  his  hands,  he  will  have  no  patrimo- 
nial right  to  it;  for  the  reason  already  mentioned:  a  right  to  govern  hy 
no  means  includes  or  supposes  a*  right  to  appoint  another  ^vernor. 
But  though  a  grant  of  civil  power,  from  the  people  to  their  king,  does 
not  imply,  that  he  shall  have  a  right  to  alienate  such  power  to  whom 
he  pleases,  and,  consequently,  though  there  is,  in  the  original  settle- 
ment of  a  constitution,  no  occasion  for  the  people  expressly  to  stipokte, 

*  See  Book  I.  Chap.  tl.  §  X. 
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that  the  sovereign  power  shall  not  be  alienable  by  hitn  or  them,  to 
whom  they  entrust  it;  yet  it  may  still  be  a  question,  whether  it  is  im- 
possible for  the  people  to  make  it  so;  whether  it  is  inconsistent  with 
the  nature  of  the  thing  for  the  people,  when  they  vest  the  civil  power 
in  the  hands  of  a  king,  or  of  a  body  of  nobility,  or  even  of  their  own 
representatives,  to  give  them,  at  the  same  time,  a  right  to  dispose  of 
their  power,  either  to  exercise  it  themselves,  or  to  alienate  it  to  some 
one  else. 

The  general  objection  against  the  notion  of  a  plenary  right  in  civil 
power,  which  *  Grotius  mentions,  does  not  seem  to  be  decisive  against 
his  opinion,  that  such  a  right  is  possible.  Free  men,  such  as  the  meln- 
bers  of  a  civil  society  must  be,  are  not,  it  is  said,  matter  of  commerce, 
they  cannot  be  bought  and  sold,  or  alienated  and  acquired,  as  slaves 
are.  This  is,  undoubtedly,  true.  When  the  civil  government  is  trans^ 
ferred  from  the  present  possessor, to  some  one  else;  he,  who  acquires 
the  power  so  transferred,  cannot  acquire  the  same  power,  which  the 
purchaser  of  a  slave  acquires  over  the  person  of  the  slave.  But  this 
is  no  reason  why  he  may  not  succeed  by  an  act  of  his  predecessor  into 
the  same  power  which  his  predecessor  had.  It  is  not  possible,  that  by 
such  act  he  should  succeed  into  more:  and  if  he  does  not,  the  sub- 
jects will  be  just  as  much  free  men,  under  the  new  governor,  as  they 
were  under  uie  old  one.  To  suppose,  that,  if  a  king  has  a  right  to 
appoint  his  successor,  or  to  alienate  his  kingdom,  he  must,  necessarily, 
have  a  right  to  change  the  constitution,  to  give  such  successor  a  greater 
power  than  he  had  himself,  or,  perhaps,  a  power  even  of  joining  it  as  a 
province  to  dominions  of  his  own,  is  supposing  what  is  by  no  means  con- 
tained in  the  notion  of  a  patrimonial  kingdom,  and  what  Grotius  parti- 
cularly designed  to  guard  against  in  this  caution;  where  he  has  taken 
care  to  observe,  that  plenitude  of  property  is  so  far  from  implying  plen- 
itude of  power,  that,  if  we  were  to  inquire  into  facts,  we  should  find 
the  inferior  sorts  of  civil  power,  as  marquisates  or  dukedoms,  to  be 
more  frequently  alienable  than  sovereign  power. 

We,  indeed,  in  this  kingdom,  have  been  brought  up  under  such  a 
constitution  of  government,  as  will  make  us  wonder  at  the  notion  of 
any  kingdoms  being  patrimonial,  if  we  have  never  looked  beyond 
what  passes  amongst  ourselves.  But  whoever  has  looked  abroad,  and 
has  considered,  with  the  least  degree  of  attention,  what  has  passed  in 
o&er  kingdoms,  even  in  Europe,  will  find  that,  in  the  common  opinion 
of  mankind,  kingdoms  may  be  alienable,  in  like  manner  as  other  inheri- 
tances are.  It  can  scarce  admit  of  any  question,  whether  they  are  so 
in  themselves.  fMr.  Locke's  reasoning  upon  this  head  seems  to  be 
decisive.  "  The  legislative  cannot  transfer  the  power  of  making  laws 
to  any  other  hands.  For  it  being  a  delegated  power  from  the  people,* 
they,  who  have  it,  cannot  pass  it  over  to  others.  The  people  alone  can 
appoint  the  form  of  the  commonwealth,  which  is  by  constituting  a  legis- 
lative, and  appointing  in  whose  hands  that  shall  be;  and  when  the  peo- 
ple have  said,  we  will  submit  to  rules,  and  be  governed  by  laws  made 
by  such  men,  and  in  such  forms,  no  body  else  can  say,  other  men 
shall  make  laws  for  them;  nor  can  the  people  be  bound  by  any  laws, 
but  such  as  are  enacted  by  those  whom  they  have  chosen  and  author- 

•  Grot  Ub.  I.  Cap.  HI.  §  Xn.  f  Locke's  Works,  Vol  U.  p.  215. 
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ised  to  make  laws  for  them.  The  power  of  the  legislative  being  derived 
from  the  people  by  a  positive  voluntary  grant  and  institution,  can  be  no 
other,  than  what  that  positive  grant  conveyed;  which  being  onlj  to 
make  laws,  and  not  to  make  legislators,  the  legislative  can  have  no 
power  to  transfer  their  authority  of  making  laws,  and  place  it  in  other 
hands.'' 

But,  then,  though  a  king  with  legislative  power,  cannot,  in  virtue 
of  such  legislative  power,  alienate  his  kingdom,  so  that  sovereignty  in 
government,  does  not  imply  such  sovereignty  to  be  alienable,  or  pleni- 
tude of  power  does  not  imply  plenitude  of  property  in  such  power, 
yet  there  is  still  a  farther  question,  whether  the  people  who  delegated 
the  sovereign  power,  could  not,  likewise,  confer  a  right  upon  the  per- 
son or  persons,  to  whom  they  delegated  such  power,  of  making  it  over 
to  others?  whether,  as  they  gave  the  legislative  power,  they  could  not, 
likewise,  give  a  right  of  transferring. that  power?  If  they  could,  then 
kingdoms,  though  they  are  not  patrimonial  in  themselves,  may  be  made 
so  by  the  consent  of  the  people,  not  only  by  a  concurrence,  at  the  time 
of  transferring  the  sovereign  power  from  the  present  possessor  to  his 
successor,  but  by  a  prior  grant,  at  the  time  of  delegating  the  sovereigp 
power  to  such  present  possessor,  or  at  any  other  time. 

There  are,  certainly,  many  inconveniences,  which  would,  probabij, 
attend  such  an  establishment  as  this;  but  none  of  them  show  it  to  be 
impossible.  The  danger  which  a  nation  is  in,  of  being  made  a  pro- 
vince, is  one  of  these  inconveniences,  and  has  been  mentioned  ahreadj. 
And,  upon  that  occasion,  we  observed,  that  plenitude  of  property,  in 
civil  power,  would  not  give  a  king,  or  any  other  governing  body,  a 
right  to  do  this:  because,  though  they  may  have  a  right  eiven  them  to 
alienate  the  power  which  they  have,  it  is  no  consequence,  mat  they  have 
a  right  to  transfer  a  power  which  they  have  not.  The  successor  ean 
have  no  right  to  any  thing,  which  his  predecessor  had  no  right  to:  so 
that,  if  the  nation  was  no  province  under  the  predecessor,  it  cannot, 
of  right,  become  one  by  the  transfer  of  civil  power  to  his  successor. 
Another  inconvenience,  attending  such  an  establishment  as  this,  is  the 
possibility  of  the  government's  coming  into  improper  hands,  of  its  being 
alienated  to  such  persons,  as  are  neither  agreeable  to  the  people,  nor 
fit  for  the  office.  This  inconvenience,  however  great  it  seems  to  be, 
though  it  may  show,  that  no  nation  would  be  likely  to  agree  to  such  an 
establishment;  if  they  were  in  so  good  a  situation,  as  to  be  able  to  pro- 
cure a  better;  yet  will  never  pi'ove  such  an  establishment  to  be  impos- 
sible, in  the  nature  of  the  thing.  An  inconvenience  of  the  like  sort 
may  b^  apprehended,  where  the  constitution  has  made  even  a  limited, 
and  much  more,  where  it  has  made  an  absolute  monarchy  hereditary* 
In  the  course  of  succession,  the  civil  power  may  come  into  the  hands 
of  a  person,  who  is  neither  agreeable  to  the  people,  nor  fit  for  the  office. 
And  yet  the  apprehension  of  such  inconvenience  would  be  lodged 
upon  as  a  very  weak  argument  to  prove,  that  all  laws,  which  have  en- 
tailed civil  power  upon  such  a  particular  person,  and  the  heirs  cf  his 
or  of  her  body,  are  inconsistent  with  the  nature  of  civil  society,  and,  con- 
sequently, that  such  laws,  however  they  are  made  in  fact,  are,  in  right, 
no  laws  at  all. 

It  seems  to  be  true,  in  general,  that  what  the  collective  body  of  the 
people  do  by  another,  whom  they  have  appointed  to  act  &a  them,  is  as 
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much  their  own  act,  as  if  they  did  it  themselves  in  a  full  assembly.  In 
a  kingdom,  made  hereditary  by  law,  whether  the  king  is  limited  or  ab- 
solute, if  there  is  a  vacancy  of  the  throne,  either  by  abdication  or  other- 
wise, the  choice  of  a  successor,  and  the  future  settlement  of  the  consti- 
tution would,  undoubtedly,  be  binding  upon  the  whole  society,  if  such 
choice  and  settlement  were  made  by  persons  entrusted  for  that  purpose 
by  the  people;  though  this  choice,  and  this  appointment  were  not  made 
in  a  full  assembly  of  the  whole  collective  body.  We  see,  therefore, 
that  the  people  may  depute  persons  to  choose  governors  for  them, 
whether  such  governors  have  only  a  share  in  the  legislative  power,  as 
in  limited  monarchies,  or  have  the  whole  of  it,  as  in  absolute  ones. 
And  if  it  is  not  impossible,  in  the  nature  of  the  thing;  that  is,  if  it  is 
not  inconsistent  with  the  nature  of  civil  society,  for  the  people  to  dele- 
gate their  right  of  choosing  legislators;  it  can  scarce  be  thought  impos- 
sible, in  the  nature  of  the  thing,  for  the  people  to  delegate  such  a  power 
to  the  legislative  in  present  possession.  So  that,  though  a  king  or  a 
Legislative  body,  merely  as  such,  can  have  no  right  of  appointing  their 
successors,  or  of  transferring  their  power  to  such  successors;  yet  there 
does  not  appear  to  be  any  reason,  why  the  collective  body  of  the  peo- 
ple may  not,  if  they  think  proper,  delegate  or  convey  this  right  to 
their  king  or  legislative  body.  And,  consequently,  though  no  king- 
dom, however  absolute  the  power  of  the  monarch  may  be,  is,  in  its  own 
nature,  patrimonial;  yet  a  kingdom  may  be  made  patrimonial  by  the 
consent  of  the  people:  it  is  possible  for  them,  not  only  by  their  imme- 
diate concurrence  to  make  a  transfer  of  the  power  of  governing  them 
from  the  present  possessor  to  any  other  person,  whom  they  shall  ex- 
pressly approve  at  the  time;  but  it  is  possible  for  them,  by  some  former 
act  of  consent,  tq  have  given  the  present  possessor  a  right  to  transfer 
that  ]K>wer  to  such  person,  as  he  shall  approve  of:  and  such  a  former 
act  of  consent  will  make  his  choice,  in  effect,  their  own. 

Our  author's  caution,  about  this  matter,  may  be  proper  to  be  repeated 
here;  he  observes,  that  this  tenure  of  civil  power,  which  we  have 
called  plenitude  of  property  in  it,  and  which  is  the  supreme  or  highest 
tenure  possible,  is  no  evidence  that  he,  who  holds  by  it,  has  plenitude 
d  civil  power,  or  diat  his  power  is  sovereign:  for  the  tenure,  by  which 
the  power  is  held,  and  the  power  itself,  are  different  things;  so  that  a 
power,  which  is  patrimonial,  may  as  well  be  an  inferior  sort  of  civil 
power,  as  sovereign  or  absolute  civil  power. 

On  the  other  hand,  civil  power  may  be  sovereign  or  absolute;  not- 
withstaYiding  it  is  held  by  a  tenure,  which  is  inferior  to  plenary  pro- 
perty, by  a  claim  of  use  and  profits,  or  by  a  temporary  claim.  Where 
the  constitutional  laws  of  a  civil  society  have  settled  the  succession  to 
the  crown,  and  have  determined  beforehand  to  whom  it  shall  descend 
upon  every  demise;  the  present  possessor,  as  our  author  says,  holds  his 
power  by  a  tenure  of  usufruct;  the  use  and  profits  of  it  are  his  to  enjoy, 
but  the  thing  itself  is  not  his  to  dispose  of.  In  like  manner,  where  the 
crown  is  elective,  and  upon  every  vacancy,  the  people  have  a  constitu- 
tional right  to  choose  the  successor;  the  present  possessor  holds  by  a 
eiaim  of  use  and  profits. 

Perhaps  in  this  latter  instance,  the  tenure  may  rather  appear  to  be 
temporary:  since  the  right  continues  only  for  a  certain  term,  for  the  life 
of  the  present  possessor,  and  no  longer.     Whereas,  in  the  former  in- 
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stance  of  heredit^y  kingdoms,  the  right  continues  to  himself  and  such 
heirs  as  the  laws  have  limited;  so  that  those  heirs,  by  the  aid  of  such 
laws,  claim  in  intestate  succession:  and  consequently  the  thing  so  claim- 
ed seems  to  be  his  by  more  than  a  temporary  right;  it  is  transmitted 
from  him  to  his  heirs  by  the  aid  of  the  law,  though  he  has  no  right  to 
transmit  it  by  his  own  act  to  whom  he  pleases. 

It  is  not,  however,  worth  the  while  to  inquire  particularly  whether 
the  tenure  in  elective  kingdoms  is  of  the  temporary,  or  of  the  usuiirue* 
tuary  sort.  All  that  is  necessary  for  us  to  observe  here  is,  that  an  usu- 
fructuary claim  to  civil  power,  is  no  evidence  that  the  power  so  held  is 
not  of  the  highest  sort.  The  right  by  which  a  thing  is  claimed,  is  dif- 
ferent from  the  thing  itself:  the  nature  of  the  claim,  therefore,  does  not 
determine  the  nature  of  the  power  which  is  claimed:  and  he  who 
should  know  that  the  civil  power  in  any  country  belongs  to  the  king 
by  a  claim  of  use  and  profits  only,  and  not  by  a  claim  of  full  property, 
will  have  gone  but  a  very  little  way  towards  determining  whether  the 
constitutional  power  of  such  kitig  is  absolute  or  limited;  whether  the 
sovereign  power  is  vested  in  him,  or  in  the  people,  or  in  the  nohleSjOr 
in  all  together.  For,  as  patrimonial  civil  power  may  be  of  the  inferior 
sort,  so  usufructuary  civil  power  may  be  sovereign. 

If  we  look  upon  the  power  of  an  elective  king  to  be  temporary, 
might  serve  as  an  instance  to  show  us,  that  it  is  possible  for  civil  power, 
though  it  is  given  only  for  a  time,  to  be  absolute  as  long  as  it  lasts: 
since  it  is  possible  for  the  people,  though  they  choose  their  king  onlj 
for  life,  to  make  his  power  absolute  as  lone  as  he  lives.  Grotius  here 
makes  use  of  the  instance  of  the  Roman  dictator's  power,  in  the  be^ 
ning  of  that  commonwealth,  before  the  Horatian  law  had  made  it  capital 
to  create  any  magistrate  that  should  not  be  subject  to  appeal.  Nor  can 
it  be  maintained,  in  opposition  to  this  instance,  Uiat  the  dictator's  power, 
before  this  law  was  made,  could  not  be  absolute,  merely  because  it  was 
only  temporary:  since  the  nature  of  a  thing  does  not  depend  upon  the 
time  of  its  continuance.  If  civil  power  may  be  absolute,  when  it  con- 
tinues for  the  lives  of  a  man  and  of  his  heirs,  it  may  likewise  be  abso* 
lute  when  it  continues  only  for  six  months.  The  way  to  judge  whether 
it  is  so  or  not,  is  to  consider  the  efiects  of  it  Now,  the  effects  of  so- 
vereign power  are  such,  that  no  other  civil  powet  within  the  state  can 
make  them  void.  And  as  the  effects  of  the  dictator's  power  were  of  this 
sort,  as  long  as  that  power  lasted;  the  power,  which  produced  these 
effects,  could  not  be  less  than  supreme,  notwithstanding  the  claim  to  it 
was  only  temporary.  If,  indeed,  we  consider  the  majesty  or  digDit7<>f 
the  person  who  is  invested  with  such  temporary  power,  instead  of  con- 
sidering the  power  itself,  it  must  be  confessed,  that  a  temporary  magis- 
trate has  less  of  that  majesty  and  dignity,  than  one  who  is  perpetual: 
not  because  his  power  is  less  in  itself,  but  because  the  people  eannot 
readily  bring  themselves  to  pay  as  much  respect  and  reverence  to  one, 
who,  though  he  is  now  their  superior,  will  soon  be  reduced  to  a  levd 
with  themselves,  as  they  willingly  pay  to  one,  who  will  be  their  supe- 
rior as  long  as  he  lives. 

Promise  or  oaUi  of      XXV.  •  Grotius  has  mentioned  a  third  caution,  whjdj 

a  kingr,  may  limit  is  to  be  observed  in  forming  a  judgment  upon  the  civil 

18  power.  constitution  of  government  in  any  nation,  and  of  the 

*  Grot  Lib.  I.  Cap.  III.  ^  XVI. 
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power,  which  th^  people  have  lodged  in  the  hands  of  their  king.  The 
caution  is,  that  the  power  of  the  king  may  be  sovereign,  so  as  not  to  be 
constitutionally  subject  to  the  control  of  the  people,  notwithstanding  he 
bound  himself  to  the  people  by  some  promise  or  oath,  when  he  accept- 
ed the  crown,  not  merely  to  observe  the  law  of  nature  or  the  law  of 
God,  which  he  would  have  been  obliged  to  observe  without  such  en- 
gagement, but  to  observe  some  other  rules,  or  to  act  under  some  other 
restrictions,  which  otherwise  would  not  have  been  bindine  upon  him. 

We  shall  the  better  understand  whether  we  can  allow  this  caution  to 
be  well  grounded,  if  we  consider  it  both  where  the  promise  or  oath  is 
required  of  him  by  the  immediate  act  of  the  people,  or  by  some  funda- 
mental law  of  the  society,  as  a  necessary  condition  of  his  receiving  the 
civil  power,  with  which  he  is  about  to  be  invested;  and,  likewise,  ¥aier6 
such  promise  or  oath  is  wholly  voluntary  in  him,  and  is  matter  of  his 
own  mere  grace  and  bounty. 

In  the  former  case,  if  the  constitutional  laws  require  him  to  promise 
or  swear  to  observe  certain  rules  in  his  future  government;  or,  where 
there  are  no  such  laws,  if  the  people,  when  they  make  over  the  civil 
power  to  him,  impose  this  promise  or  oath  upon  him,  and  will  not  lodge 
it  in  his  hands  upon  any  other  terms;  I  do  not  see,  how  such  a  promise 
or  oath  can  be  consistent  with  the  notion  of  his  civil  powers  being  in  all 
respects  superior  to  that  of  the  people.  A  promise  or  oath  of  this  sort 
is  plainly  a  stipulation  between  him  and  them,  and  is  the  method  which 
they  make  use  of  to  ascertain  their  own  constitutional  rights,  as  well  as 
to  bind  him  not  to  exercise  any  power  which  shall  violate  those  rights. 
But  if  they  have  a  constitutional  authority  to  require,  that  he  shall  pro- 
mise or  swear  to  observe  certain  rules  in  his  future  government,  it 
seems  absurd  to  suppose,  that  they  have  no  constitutional  authority  to 
enforce  the  observance  of  those  rules,  and  to  see  to  his  performance  of 
such  promise  or  oath.     And  how  such  an  authority  as  this,  in  the  peo- 

rle,  is  consistent  with  full  or  absolute  sovereignty  in  him,  is  more  than 
can  understand.  If,  indeed,  any  one  chdoses  rather  to  say,  that,  where 
a  promise  or  oath  of  this  sort  is  not  observed,  the  constitution  is  broken, 
and  the  people  have,  though  not  a  constitutional,  yet  a  natural  right  to 
resist  him  in  the  exercise  of  any  power  which  is  contrary  to  his  pro- 
mise or  oath;  it  will  scarce  be  worth  the  while  to  enter  into  a  dispute 
upon  this  point:  since  the  king  and  the  people  will,  in  effect,  be  in  the 
same  situation,  if  the  people  have  a  right  to  resist  the  exercise  of  such 
power,  whether  this  right  is  to  be  called  constitutional  or  natural; 
whether  it  arises  from  a  superiority  of  constitutional  power  on  their 
part,  or  from  a  breach  of  the  constitution  on  his. 

It  is  only  to  such  a  promise  or  oath,  as  is  matter  of  mere  bounty,  that 
a  nice  distinction,  made  by  our  author,  can  possibly  be  applied:  this 
distinction,  if  it  was  ever  so  just,  is  by  no  means  applicable  to  constitu- 
tional oaths  or  promises.  Let  us,  however,  examine  the  distinction  it- 
self; and,  perhaps,  we  shall  find  that  it  has  no  foundation.  An  oath  or 
promise,  says  Grotius,  which  is  taken  by  a  king,  when  he  comes  to  the 
government,  may  either  be  such  an  one  as  restrains  him  in  the  exercise 
of  his  civil  power,  in  some  instances,  or  such  an  one  as  gives  up  the 
power  itself  in  the  like  instances.  Suppose  him  to  promise,  that  he 
will  confine  certain  offices  of  profit  or  trust  to  persons  of  such  a  rank, 
or  of  such  qualifications  as  the  promise  specifies;  or  that  he  will  not 
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raise  any  taxes,  or  impose  any  new  tolls  or  customs,  but  such  as  have 
been  used  to  be  paid.     Bj  a  promise  of  this  sort  he  restrains  himseU^ 
according  to  our  author's  opinion,  in  the  exercise  of  his  power,  but 
does  not  part  with  the  power  itself.     Whatever,  therefore,  he  does  af- 
terwards, which  is  contrary  to  such  a  promise  as  this,  mil  be  wrong. 
But  then,  says  our  author,  as  he  has  retained  the  power  of  acting, 
though  he  has  limited  himself  as  to  the  exercise  of  it,  what  is  so  done 
will  not  be  void;     And  from  these  principles  Grotius  concludes,  that 
such  a  promise,  or  oath,  does  not  make  his  civil  power  less  than  sove- 
reign, as  it  does  not  appear  to  affect  the  validity  of  his  acts  at  all,  and 
much  less  does  it  imply,  or  create  in  the  society,  any  power  superior  to 
his  own.     But  suppose,  as  our  author  goes  on,  that  his  promise  or  oadi 
is  conceived  in  such  terms,  as  to  contain  not  merely  the  rules  by  which 
he  engages  to  act  in  certain  instances,  but  a  renunciation  likewise  of 
the  power  of  acting  otherwise,  than  the  promise  or  oath  expresses: 
whatever  is  done  contrary  to  a  promise  or  oath  of  this  sort  will  indeed 
be  void.     But  then  Grotius  reminds  us,  that  civil  power  is  sovereign, 
when  none  o(  its  acts  can  be  made  void  by  any  other  power  within  9ie 
society;  and  that,  in  the  instance  before  us,  the  acts  of  a  king,  which  are 
contrary  to  such  promise  or  oath,  are  not  made  void  by  any  other  power 
within  the  society,  but  are  void  in  themselves,  upon  account  of  a  defect 
of  power  in  him  who  does  them.     His  conclusion,  therefore,  is,  that  the 
invalidity  of  these  acts  is  no  evidence  that  there  is  any  power  within 
the  state  superior  to  his  own,  and  consequently  is  no  evidence  tiiat  his 
power  is  not  sovereign.     But  there  does  not  seem  to  be  any  foandation 
for  distinguishing  here  between  a  promise  or  oath,  which  limits  the 
king  in  the  exercise  of  his  power,  and  a  promise  or  oath,  by  which  he 
renounces  the  power  itself.     Every  promise,  if  it  has  any  effect  at  all) 
must  be  a  renunciation  of  power,  as  far  as  it  extends.     A  promise,  in 
its  own  nature,  affects  the  liberty  of  the  promiser,  by  obliging  him  to 
act  in  a  particular  manner:  and  it  is  impossible  to  conceive,  how  he 
should  have  obliged  himself  to  act  in  a  particular  manner,  without  hav- 
ing given  up  his  liberty  or  power  of  acting  in  any  other  manner.    All 
promises,  therefore,  or  oaths,  though  they  are  voluntary  on  the  part  of 
the  king,  are  renunciations  of  his  power  to  govern  by  any  other  rules 
than  those  which  he  has  promised  or  sworn  to  observe.     The  conse- 
quence of  which  is,  that  all  such  acts,  as  are  contrary  to  these  rules, 
will  be  void. 

This,  Grotius  allows  to  be  a  diminution  of  his  power,  as  to  the  ex- 
tent of  it;  though  he  thinks  it  still  continues  the  same  as  to  its  degree. 
To  clear  up  his  meaning  in  this  second  distinction,  we  will  suppose  the 
two  following  cases  of  a  promise  or  oath.  First,  the  future  king  may 
nierely  renounce  his  right  to  do  certain  acts,  which,  by  virtue  of  the 
civil  authority,  vested  in  him,  he  might  otherwise  have  done.  Or  se- 
condly, he  may  not  only  renounce  his  right  to  do  those  acts,  but  vbmj 
give  the  people  a  right  to  control  him,  if  ever  he  does  them,  by  agree- 
ing, that  they  shall  never  be  done  without  their  consent,  signified  either 
by  themselves,  or  their  representatives.  Whatever  he  does  contrary 
to  his  promise,  in  either  of  these  instances,  will  be  invalid.  In  the  first 
of  them,  it  is,  that  Grotius  supposes  what  he  does  to  be  invalid,  with- 
out any  diminution  of  his  sovereignty,  as  to  the  degree  of  it;  because 
his  acts,  done  contrary  to  his  promise,  become  invalid,  by  a  defect  of 
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power  in  himself,  and  not  by  the  superior  power  of  any  one  else.  In 
die  second  instance,  his  power  cannot  well  be  thought  sovereign,  be- 
cause he  vests  that  power  in  the  people,  which  he  renounces  for  him- 
self; and  by  that  means,  establishes  a  power  within  the  society,  by 
which  his  own  acts  may  be  mfide  void.  When  our  author  allows,  that 
the  promise  or  oath  of  a  king,  in  the  first  of  these  cases,  diminishes  his 
power,  as  to  its  extent,  but  not  as  to  its  degree;  he  seems  to  mean,  that 
where  the  king,  before  he  enters  upon  his  office,  has,  as  the  case  is  put, 
merely  renounced  the  power  of  doing  some  acts,  which  he  otherwise 
might  have  done,  without  vesting  the  power  so  renounced,  in  the  hands 
of  the  people;  his  power  is  necessarily  abridged  as  to  the  extent  of  it; 
because  some  acts,  which  he  does,  will  be  void,  in  consequence  of  his 

Eromise,  though  they  would  not  have  been  void,  if  no  such  promise 
ad  been  made.  But  then,  in  the  meantime,  his  power  is  not  dimin- 
ished as  to  the  degree  of  it;  unless  he  transfers  to  the  people,  what  he 
renounces  for  himself;  because,  unless  he  does  this,  there  will  be  no 
power  in  the  state  superior  to  his  own. 

Tet,  after  all,  this  second  distinction  is  of  no  weight  in  the  present 
question.  The  whole  civil  power  is  originally  in  the  body  of  the  soci- 
ety. Suppose,  therefore,  that  they  either  elect  a  king,  and  would  vest 
the  whole  civil  power  in  his  hands;  or  suppose,  that  they  have,  for- 
merly, made  such  a  delegation  of  civil  power  to  their  king,  and  have 
establuhed  it  by  law,  to  his  heirs  after  him;  if  any  promise  of  such 
king  to  the  people,  when  he  takes  the  government  upon  him,  is  consi- 
dered as  a  renunciation  of  any  part  of  the  civil  power,  it  must  naturally 
give,  or  rather  return  such  power  to  the  people,  from  whom  it  origi- 
nally came.  It  is  impossible  for  the  civil  power  not  to  exist  somewhere 
in  all  its  parts:  if  he  has  it  not,  the  people  must  have  it.  Certainly, 
therefore,  if  the  constitution  of  government,  in  any  country,  was  at  its 
first  establishment,  designed  to  be  absolutely  monarchical;  such  a  pro- 
mise prevents  it  from  being  so:  and  if  this  form  was  once  established, 
such  a  promise,  fi*om  any  subsequent  monarch,  must  change  the  con- 
stitution, and  restore  to  the  people  so  much  of  the  civil  power,  as  is 
eontained  in  the  promise. 

XVI.  After  what  has  been  said  already,  we  need  not  Hixed  consdtu- 
enlarge  upon  the  fourth  caution,  whibh  *  Grotius  pro-  ^^^^' 
poses  to  be  observed  in  judging  of  a  civil  constitution:  the  caution  is, 
that  though  sovereign  power  seems,  in  its  own  nature,  to  be  simple 
or  indivisible,  as  being  the  act  of  the  common  understanding,  directing 
what  is  to  be  done;  yet  it  is  not  necessary,  that  this  should  be  the  under- 
staading  of  any  one  man,  as  in  monarchies,  or  of  any  single  body  of 
select  men,  as  in  aristocracies,  or  of  the  representative  body  of  the 
people,  as  in  democracies:  it  may  be  the  joint  understanding  of  a  mixed 
body  eomposed  of  any  two,  or  all  of  these.  So  that  all  civil  consti- 
tutions are  not,  necessarily,  one  of  the  three  simple  sorts:  and  in  most 
nations  we  should  find  it  very  difficult;  in  some  nations  we  should  find 
it  impossible  to  reduce  the  constitution  to  one  or  other  of  these  sorts, 
and  should  form  a  wrong  judgment  about  them,  if  we  imagined  them 
eapable  of  being  so  reduced. 

*  OroL  Lib.  I.  Cap.  HI.  S  XVII. 
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Civil  conatitations  XVII.  To  these  cautions  we  may  add  a  fifth,  which 
may  be  altered,  jg^  that  wheti,  in  reading  the  history  of  a  nation,  we 
have  discovered  what  its  civil  constitution  was  in  any  former  period  of 
time,  we  must  not,  from  thence,  conclude  it  to  be  the  same  at  present* 
because  civil  constitutions,  like  all  other  things,  are  subject  to  altera- 
tions.  The  means,  by  which  alterations  may  be  produced  in  them, 
shall  be  inquired  into  hereafter. 


CHAPTER  V. 


OF  THE  CHANGES  WHICH  ARE  PRODUCED  IN  THE  RIGHTS  OF  INDrm)UALS 

BY  CIVIL  UNION. 

I.  Rights  of  mankindy  haw  changed  in  dvU  society. — ^11.  Right  ^pri- 
vate dtfence^  how  restrained  in  a  state  qf  dvU  society. — ^ni.  Origin 
and  nature  qf  civU  jurisdiction. — ^I V.  How  ciM  jurisdiction  ceases.^ 
V.  Right  (f  dtfenccy  where  cMl  jurisdiction  ceases  in  /od.— VI. 
Right  qf  dtfence,  where  dvU  jurisdiction  ixasea  qf  ngU.— VII. 
Right  ^  reparation f  how  subjected  to  civU  jurisdiction. — VIII.  CMl 
jurisdiction^  in  respect  qf  reparation^  cannot  cecue  in  /oc/.— IX. 
Right  qf  punishing,  how  restrained  by  civil  jurisdiction. — X.  De- 
ference between  jurisdiction  in  matters  qf  damage  and  <tf  pwiishr 
ment. — XL  Right  to  punish,  how  vested  in  the  civil  magistrate,-- 
XII.  How  far  civU  jurisdiction  may  cease  in  respect  (^  tike  right  to 
punish. — XIII.  Natural  principles  applicable  to  social  pumshmnt.-^ 
XIV .  Actions  not  punishable  by  individual,  may  be  punishdbk  hjl 
magistrates. 

RigfatBofinaakmd,  !•  Trs  rights  of  mankind,  when  we  consider  them 
how  ohanged  in  as  members  of  a  civil  society,  are  different,  in  >n^yj^' 
civil  society.  stances,  from,  what  they  were  in  a  state  of  nature.  Tto 

difference  arises  either  from  civil  union,  or  from  civil  laws.  Some  of 
the  rights  of  mankind,  when  they  are  united  into  a  civil  society,  are 
made  different  from  what  they  were  in  a  state  of  nature,  by  the  imme- 
diate operation  of  that  compact,  which  forms  or  unites  them  into  sttcli 
a  soeiety.  Whilst  some  of  them  undergo  no  immediate  alteration*  by 
this  compact,  but  only  are  subjected  by  it,  in  general,  to  the  authoritj 
of  civil  laws:  so  that  such  actual  alterations,  as  they  undergo  after^ 
wards,  are  produced  inunediately  by  these  laws,  and  only  remotely  bj 
civil  union.  After  a  number  of  individuab  have  agreed  to  join  toge- 
ther into  one  body,  for  the  purpose  of  securing  one  another,  by  their 
common  force,  against  injuries,  they  are  not  so  free  to  act  for  fliemselves 
for  this  purpose,  at  their  own  discretion,  and  by  their  own  printe 
force,  as  they  were  before  they  made  this  agreement  *  But  since 
many  of  the  rights  of  mankind  consist  in  nothing  else  but  in  the  liberty 
of  doing  certain  actions;  it  follows,  that,  in  whatever  instances  Aeir 
liberty  of  acting  for  themselves  is  restrained  by  such  an  agreement, 
iheir  rights,  by  this  act  of  civil  union,  become  different  from  what  they 

*  See  Book  I.  Chap.  IL  §  IIL 
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were  in  the  liberty  of  nature.  But  mankind  form  ihemselvefl  into  civil 
societies,  not  only  for  the  purpose  of  securing  themselves  against  iniu« 
ries,  but  for  the  farther  purpose  of  advancing  a  general  good.  The 
compact,  therefore,  which  forms  or  unites  them  into  such  a  society, 
binds  them  to  act  for  the  eeneral  good,  by  following  such  rules,  as  the 
common  understanding  of  the  society  shall  judge  to  be  necessary  for 
obtaining  it.  In  consequence  of  this  obligation,  their  liberty  of  acting 
IB  liable  to  be  restrained  by  these  rules;  that  is,  by  the  civil  laws  of 
the  society,  in  many  instances,  where  the  mere  act  of  civil  union  had 
laid  it  under  no  particular  restraint.  All  such  restraints  upon  their 
liberty,  as  arise  from  this  cause,  are  so  many  changes  produced  in  their 
rights,  by  the  immediate  operation^of  civil  laws. 

n.  Civil  union  lays  the  foundation  of  all  the  altera-  jj.  j^^  ^^  private 
tions,  that  are  made  in  the  rights  of  individuals,  after  d^ence^  how  k- 
they  are  become  members  of  a  civil  society,  by  subject-  •tnined  in  m  itate 
ing  them  to  such  future  restraints  as  shall  arise  from  ^^  "^'^  •ocicty. 
the  laws  of  that  society.  But  the  rights  that  are  actually  altered  by 
civil  union  only,  without  the  aid  of  civil  laws,  are  chiefly  such  as  arise 
from  an  injury,  either  before  or  after  it  is  committed.  *  We  have  al- 
ready seen  at  large  what  these  rights  are:  so  that  it  will  be  sufficient 
here,  only  just  to  mention  them.  Individuals,  in  a  state  of  natural 
liberty,  when  they  find  themselves  to  be  in  danger  of  suffering  an  in- 
jury, have  a  right,  before  it  is  committed,  to  defend  themselves  against 
it  at  their  own  discretion,  and  by  their  own  force.  They  have,  likewise, 
after  an  injury  is  committed,  a  right  to  use  the  same  means,  both  to  ob- 
tain reparation  for  the  damages,  which  they  have  sustained  by  it,  and, 
likewise,  to  inflict  punishment  upon  the  authors  of  it.  Some  altera- 
tions are  made  in  each  of  these  rights  by  civil  union:  and  we  are  now 
to  inquire  what  those  alterations  are. 

Individuals  are  restrained  by  the  act  of  civil  union,  from  defending 
themselves  against  an  injury,  by  their  own  private  force,  and  at  their 
own  discretion;  and  are  obliged  to  apply  to  me  society,  or  to  the  civil 
magistrate,  acting  for  the  society,  to  defend  them  by  the  use  of  the  com- 
mon force,  under  the  conduct  of  the  common  understanding.  It  is  the 
more  necessary  to  inquire  into  the  manner,  in  which  this  restraint  upon 
the  right  of  private  defence  is  produced;  because  most  of  the  writers 
upon  natural  law,  seem  rather  to  take  it  for  granted,  that  there  is  such 
a  restraint,  than  to  explain  the  cause  of  it. 

This  inquiry  might  be  soon  brought  to  a  conclusion,  if  it  could  be 
shown,  that  individuals  explicitly  renounce  their  right  of  defence,  and 
transfer  it  from  themselves  to  the  civil  magistrate,  by  the  social  com- 
pact; that  is,  by  the  compact  which  unites  them  into  a  civil  society. 
By  this  compact  all  the  individuals  bind  themselves  to  act  with  their 
joint  force,  for  the  preservation  and  support  of  their  rights:  and  all  of 
them  bind  themselves,,  likewise,  to  advance  and  secure  the  general 
good,  by  following  such  rules  as  the  common  understanding  shdl  pre- 
scribe to  them  for  this  purpose.  These  two  parts  make  up  the  whole 
of  the  social  compact:  and,  whatever  may  be  implied,  there  is,  certainly, 
no  renunciation  of  their  right  of  private  defence,  nor  any  transfer  of  it 
from  themselves  to  the  civil  magistrate,  explicitly  contained  in  either 
part  of  it. 

*  See  Book  I.  Chap.  XVI,  XVn,  XVllI. 
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After  the  civil  laws  of  any  nation  have  commanded  the  several  mem- 
bers of  it  not  to  defend  themselves  by  their  own  private  force,  but  to 
apply  to  the  civil  magistrate  for  this  purpose;  their  right  of  private  de- 
fence will  then  undoubtedly  be  restrained.  For  one  part  of  the  social 
compact  subjects  mankind,  in  a  state  of  civil  society,  to  the  authority  of 
civil  laws,  by  binding  them  to  follow  such  rules,  as  the  common  under- 
standing shall  prescribe  for  the  advancement  and  security  of  the  gene- 
ral good.  But  this  does  not  come  up  to  the  point  in  question,  Dor  to 
the  common  opinion  about  it.  We  are  not  inquiring,  whether  the 
right  of  private  defence  may  be  restrained  by  laws,  which  becoffle 
binding,  in  consequence  of  ciyil  union;  the  point  in  question  is,  whe- 
ther it  is  not  restrained  by  the  mere  act  of  civil  union,  without  the  aid 
of  such  laws.  And  the  common  opinion  about  this  point  is,  that  man- 
kind,, considered  merely  as  members  of  civil  society,  have  no  sack 
right  of  private  defence;  whether  any  express  laws  have  been  made  to 
restrain  it,  or  not. 

The  other  part  of  the  social  compact  places  each  individual  under 
the  protection  of  the  whole  body,  by  binding  them  all  to  act  with  their 
joint  force  for  his  defence.  But  if  we  look  no  iarther  than  his  right  to 
protection,  it  will  be  no  direct  consequence,  that  by  acquiring  this  ri^t, 
his  own  right  of  private  defence  is  lost  or  restrained.  For  there  is  no 
direct  inconsistency  between  his  havine  a  right  to  prevent  or  to  repel 
an  injury  by  his  own  force,  if  he  thinks  it  safe  and  prudent  to  act  alone, 
and  his  having  a  right  to  be  assisted  by  others,  if  he  finds  himself  too 
weak  to  prevent  or  to  repel  it,  without  their  assistance. 

We  have*  elsewhere  had  occasion  to  mention  a  second  social  com- 
pact, by  which,  after  a  civil  society  is  formed,  some  particular  civil  con- 
stitution or  form  of  civil  government  is  introduced  and  established.  It 
will  be  needless  to  stop  here,  and  inquire,  whether  this  is  properly  a 
compact  or  a  civil  law.  We  shall  have  an  opportunity  of  examining 
into  this  matter  hereafter:  and  though,  if  it  should  then  appear  to  be  a 
law,  any  restraint,  that  it  may  lay  upon  the  right  of  private  defence, 
would  rather  be  a  restraint  arising  from  civil  law,  than  from  civil  union; 
yet  as  we  have  hitherto  called  it  a  compact,  we  will  still  suppose  it  to 
be  properly  a  compact,  and  will  call  it  so  in  the  present  question.  Bj 
this  second  compact,  which  we  here  consider  as  a  joint  agreement  of 
the  several  members  of  the  society,  amongst  other  effects,  which  it  pro- 
duces, civil  magistrates  are  appointed  for  the  purposes  of  doing  justice 
to  all,  who  are  under  the  protection  of  such  society.f  It  may,  there- 
fore, be  imagined,  that  their  agreement  to  appoint  civil  magistrates,  for 
the  purpose  of  defending  them,  implies  their  consent  to  transfer  their 
right  of  private  defence  from  themselves  to  such  magistrates.  But  not 
to  insist  again,  upon  what  has  been  mentioned  already,  that  their  ac- 
quisition of  a  ri^ht  to  be  defended  by  others,  whether  by  the  collective 
body  of  the  society,  or  by  the  magistrate,  does  not  directly  imply  the 
loss  of  their  right  to  defend  themselves;  we  may  observe,  that  a  cini 
magistrate,  or  an  executive  body,  acting  under  the  checks  of  the  law, 
is  nothing  else  but  a  part  of  the  society,  which  is  appointed  to  act  for 
the  whole  of  it.  The  right,  therefore,  which  this  second  compact  con- 
veys to  the  magistrate,  though  it  may  be  less,  cannot  possibly  be  greater 

"^  See  Book  IL  Ohap.  IV.  f  Gfot  Lib.  I.  Ca(».  lU.  SI* 


C.  V.  NATURAL  LAW.  329 

than  what  the  first  compact  had  given  to  the  collective  body  of  the  so- 
ciety: so  that,  unless  we  can  show,  that  the  first  compact  gives  the  col- 
lective body  such  a  right,  or  such  a  power,  as  is  inconsistent  with  a 
right  of  private  defence  in  the  individuals;  the  second  compact  can 
convey  no  such  right  or  power  to  the  civil  magistrate. 

There  is  a  plain  reason  why  the  society  will  interpose  and  hinder  a 
man  from  making  use  of  his  own  force,  upon  any  occasion  and  in  any 
manner  that  he  pleases,  against  those  who  are  under  its  protection.  The 
society,  by  receiving  them  under  its  protection,  obliges  itself  to  take 
care,  that  they  shall  suffer  no  causeless  harm.  And  this  obligation  re- 
quires, that  it  should  not  allow  him,  or  any  one  else,  to  act  against  them 
at  discretion,  even  for  his  own  defence:  because  he  might  possibly  do 
them  an  injury,  under  the  notion  of  defending  himself  from  suffering 
one.  He  might  pretend  that  they  designed,  or  were  preparing  to  in- 
jure him,  when  there  was  no  ground  for  such  a  pretence:  or  even  if 
they  did  design  to  injure  him,  yet  he  might  be  unjust,  both  in  his  de- 
mands of  security,  and  in  the  manner  of  enforcing  those  demands.  But 
this  restraint  upon  his  right  of  private  defence,  is  a  restraint  rather  in 
fiict  than  of  right:  though  the  society  is  obliged  to  secure  them,  who 
are  under  its  protection,  against  all  causeless  harm;  yet  he,  in  the  mean- 
time, if  he  is  no  party  to  this  obligation,  will  have  a  right  to  defend  him- 
self at  his  own  discretion,  and  by  his  own  force.  Such  a  body  of  men 
will  be  stronger  than  he  is,  and  will,  therefore,  be  able  to  hinder  him 
from  using  his  right:  but  this  is  no  evidence  that  his  right  does  not  sub- 
sist: because  it  is  no  evidence,  that  he  is  obliged  to  submit  to  be  so  hin- 
dered, if  he  was  strong  enough  to  help  it,  and  thought  himself  to  be 
doing  nothing  but  what  the  law  of  nature  will  justify.  Such  a  restraint 
as  this  upon  his  right  is  no  other  than  what  he  might  have  met  with  in 
the  liberty  of  nature;  if  the  individuals,  that  he  had  to  deal  with,  hap- 
pened to  be  stronger  than  himself:  they  might  have  stopped  him  from 
using  his  right  of  private  defence,  till  they  were  satisfied  that  his  de- 
fence was  lawful:  but  in  the  meantime  he  would  not  have  been  obliged 
to  submit  to  their  determination  upon  this  head,  but  would  have  been 
at  liberty  to  determine  upon  it  for  himself.  And  as  he  had  a  right  in  a 
state  of  equality  to  judge  for  himself,  whether  the  occasion  of  defending 
himself,  and  the  means  that  he  made  use  of  for  this  purpose,  were  jus- 
tifiable or  not,  and  to  act  accordingly;  notwithstanding  the  individuals 
that  he  happened  to  have  to  deal  with,  might  be  stronger  than  he,  and 
might  force  him  to  submit  to  their  judgment;  so,  likewise,  in  a  state  of 
civil  society,  though  such  society  may,  in  fact,  stop  him  from  defending 
himself,  at  his  own  discretion  and  by  his  own  force,  against  any  persons 
who  are  under  its  protection;  yet  if  we  consider  it  as  doing  this,  only 
in  consequence  of  its  obligation  to  guard  those  persons  against  suffer- 
ing any  causeless  harm,  without  any  consent  on  his  part,  he  will  still 
have  the  right  to  judge  for  himself,  and  to  act  accordingly. 

We  have  now  seen,  where  any  person  is  in  danger  of  being  injured 
by  others,  that  neither  the  obligation  of  a  civil  society  to  protect  them 
against  causeless  harm,  nor  the  right  which  he  has  to  protection,  will 
take  away  his  liberty  of  private  defence;  if  the  obligation  of  the  society 
and  his  right  are  considered  separately.  But  if  his-  right  to  protection 
is  a  right  to  be  protected  by  the  same  society,  which  is  obliged  to  pro* 
teet  them^  and  we  consider  this  right,  or  rather  the  conditions,  upon 
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which  he  acquired  it,  and  the  obligation  of  the  society  together,  we 
shall  then  find,  in  this  view  of  the  matter,  that  the  same  act  of  social 
union  which  gave  him  a  right  to  protection,  put  his  liberty  of  private 
defence  into  the  hands  of  the  public,  or  of  the  civil  magistrate,  who  acts 
for  the  public.  The  obligation  of  the  society  towards  them,  if  he  is  no 
party  to  it,  will  produce  only  a  restraint  in  fact,  and  not  a  restraiDt  in 
right,  upon  his  liberty  of  private  defence.  But  whatever  act  of  his 
makes  him  a  party  in  this  obligation,  either  as  such  act  declares,  or  as 
it  implies  his  consent,  that  as  far  as  he  is  concerned,  the  society  should 
protect  them;  this  act  of  his  gives  the  society  such  a  right,  as  restrains 
nis  liberty  of  private  defence  in  respect  of  them.  The  act  of  civil 
union,  or  the  act  of  putting  himself  under  the  protection  of  a  civil  so- 
ciety, is  an  act  of  this  sort:  it  implies  his  consent,  that,  as  far  as  be  is 
concerned,  the  society  should  guard  all  others,  who  are  under  its  pro- 
tection, against  suffering  any  causeless  harm.  And  the  reason  why  his 
act  of  civil  union,  or  his  act  of  putting  himself  under  the  protection  of 
the  society,  must  be  understood  to  imply,  that  he  consents  to  these  cod- 
ditions,  is,  because  the  society,  being  from  the  nature  and  design  of  it 
obliged  thus  to  euard  all  others  who  are  under  its  protection,  could  not 
consistently  wim  this  obligation,  take  him  under  its  protection,  unless 
he  consented,  and  was  willing  to  make  himself  a  party  to  the  same 
obligation. 

Upon  the  whole,  an  individual  is  understood,  by  the  act  of  civil 
union,  to  part  with  his  right  of  private  defence;  not  merely  because  this 
act  places  him  under  the  protection  of  a  civil  society,  but  because  it 
places  him  under  the  protection  of  a  civil  society,  which  stands  engaged 
to  protect  those  who  are  about  to  do  him  the  injury,  as  well  as  to  pro- 
tect him,  who  apprehends  himself  to  be  likely  to  suffer  it.  This  act 
implies,  not  only  that  he  is  willing  to  acquire  a  right  of  being  protected 
by  the  common  force  against  any  causeless  harm,  which  mey  might 
possibly  do  him,  but,  likewise,  that  he  consents  to  their  having  a  right 
of  being  protected  by  the  same  force  against  any  causeless  harm  whieh 
he  might  possibly  do  them:  it  must  be  understood  to  imply  such  con- 
sent; because,  without  consenting  to  their  right  of  protection,  he  could 
not  acquire  a  right  of  protection  for  himself. 

From  hence  it  follows,  first,  that  the  jurisdiction  which  a  civil  society 
has  over  any  individual  in  respect  of  the  right  of  private  defence,  sup- 

Sses  both  the  individual  who  is  in  danger  of  being  injured,  and  them 
:ewise,  who  are  about  to  injure  him,  to  be  under  the  protection  of 
one  and  the  same  civil  society:  because  it  is  his  consent  to  their  ri^ 
of  protection,  which  restrains  his  own  right  of  private  defence;  and 
this  consent  of  his  is  given  no  otherwise  than  by  his  acquiring  a  ri^t 
of  being  protected  by  the  same  society  which  is  obliged  to  protect  them. 
Secondly,  it  follows  from  hence,  that  the  jurisdiction  of  a  civil  so- 
ciety over  the  liberty  of  private  defence,  is  a  right  to  restrain  one  mcoi' 
ber  from  acting  aeainst  others  by  his  own  force  and  at  his  own  discre- 
tion, as  far  as  such  a  liberty  of  acting  might  expose  them  to  any  cause- 
less harm.  And,  consequently,  the  society  has  a  right,  not  only  to 
judge  whether  the  occasion  of  defence  is  just,  but  likewise  to  take  care 
that  nothing  is  done  unjustly  even  upon  a  just  occasion.  After  be  btf 
made  it  appear  to  the  society  that  he  is  in  danger  of  suffering  an  injury) 
the  jurisdiction  of  the  society  over  his  right  of  defence  does  not  stop 
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here:  he  might,  if  he  was  left  to  himself,  demand  such  security  as  he 
has  no  right  to;  because  he  might  demand  such  as  he  had  no  occasion 
for;  or  he  might  do  them  more  harm  in  obtaining  the  security  to  which 
he  has  a  right,  than  he  ought  to  do  them;  because,  he  might  do  them 
more  harm  than  is  necessary  to  obtain  it.  He  is,  therefore,  not  at  liberty 
to  make  use  of  his  own  private  force,  or  of  any  other  force  which  is 
managed  at  his  own  discretion,  but  is  obliged  to  make  use  only  of  the 
common  force,  which  is  under  the  direction  of  the  common  under- 
standing. 

IIL  *  Notwithstanding  mankind  are  now  united  into  orig^  and  nature 
civil  societies,  yet  the  right  of  private  defence  still  sub-  ^f  "▼»!  jurisdic- 
sists,  where  civil  jurisdiction  ceases.  The  reader  will  **^"* 
be  better  able  to  understand,  both  in  what  cases  civil  jurisdiction  ceases, 
in  respect  of  the  right  of  private  defeince,  and  why,  in  those  instances, 
this  right  should  subsist,  after  civil  union,  if  we  first  inquire  into  the 
nature  and  origin  of  civil  jurisdiction. 

By  civil  jurisdiction,  we  mean  a  right  which  a  civil  society,  acting 
either  bv  its  collective  body  or  by  its  magistrates,  has  to  determine  any 
matter  that  is  in  dispute  between  two  or  more  persons,  and  to  compel 
them  by  the  public  force,  to  submit  to  its  determination,  if  they  do  not 
submit  to  it  of  their  own  accord. 

Jurisdiction  is  divided  into  two  sorts:  a  jurisdiction  over  persons,  and 
a  jurisdiction  over  things.  Indeed,  all  jurisdiction  is  ultimately  over 
persons,  for  it  consists  in  a  right  to  determine  controversies  between 
two  or  more  persons,  and  to  compel  the  persons  concerned  in  such  con- 
troversies to  submit  to  the  determination.  But  a  civil  society  may  have 
this  right,  either  upon  account  of  some  purely  personal  circumstances 
of  the  parties  contending,  or  upon  account  of  the  thing  about  which 
they  contend:  and  to  distinguisn  these  two  cases  from  one  another,  the 
former  is  called  a  jurisdiction  over  the  persons,  and  the  latter  a  juris- 
diction over  the  thing.  Where  the  persons  concerned  in  a  dispute  are 
obliged,  from  their  personal  circumstances,  if  they  cannot  adjust  it  ami- 
cably, to  have  recourse  to  the  public  for  a  determination  of  it;  the  right 
of  the  society,  which  corresponds  to  this  obligation,  is  a  jurisdiction 
over  their  persons.  Where  they  are  obliged  thus  to  have  recourse  to 
the  public,  not  merely  because  their  own  personal  circumstances  oblige 
them,  but  because  the  thing  in  dispute  is  in  the  power  of  the  society, 
and  can  be  no  otherwise  claimed  by  either  of  them,  than  by  the  con- 
sent and  under  the  direction  of  the  society;  the  right  in  the  society, 
which  corresponds  to  this  obligation,  is  a  jurisdiction  over  the  thing. 
Thus,  if  we  consider  only  the  immediate  cause  of  jurisdiction,  as  it 
arises  either  from  the  personal  circumstances  of  the  parties  contending, 
or  from  the  situation  of  the  thing  in  dispute,  it  may  be  distinguished 
into  these  two  sorts:  but  if  we  consider  its  operation,  as  it  binds  the 
parties  to  submit  to  the  determination  of  the  society,  all  jurisdiction,  in 
this  view  of  it,  may  be  said  to  be  over  persons. 

The  foundation  of  all  civil  jurisdiction  over  persons,  is  laid  either 
immediately  or  remotely  in  such  a  civil  union  as  places  the  persons  con- 
cerned on  one  side,  in  any  controversy  about  matters  of  right,  under 
the  protection  of  the  same  society  that  is  to  protect  the  persons  concern- 

*  Grot  Lib.  I.  Cap.  HI.  §  II. 
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ed  on  the  other  side.  We  have  seen  *  already,  that  this  is  the  origin 
of  civil  jurisdiction  in  matters  of  defence;  and  shall  see,  presently,  that 
it  has  the  same  origin  in  matters  of  reparation  and  of  punishmeDt 
Many  rights  of  mankind,  indeed,  are  not  brought  under  the  jurisdic* 
tion  of  society  immediately  by  the  act  of  civil  union,  or  merely  upon 
account  of  the  common  protection  which  the  same  society  owes  to  the 
persons  in  controversy.  But  the  obligation  of  civil  laws  is  derired 
from  civil  union:  and  those  laws,  where  the  general  good  requires  it, 
may  restrain  such  of  their  rights  as  were  not  restrained  by  the  imme- 
diate act  of  civil  union;  and  may,  by  this  means,  give  the  society  a  ju- 
risdiction in  many  instances,  where  the  mere  act  of  civil  union  had  oot 
given  it  any.  Civil  jurisdiction  over  the  persons  of  individuab,  must 
either  immediately  or  remotely  have  its  foundation  in  civil  union,  or  in 
some  act  which  is  equivalent  to  it.  For,  since  all  men  are  fnaturaOj 
equal,  and  are  naturally  at  liberty  to  judge  and  to  act  at  their  own  dis- 
cretion, no  civil  magistrate  and  no  civil  society  can  have  any  right  to 
judge  and  to  act  for  them,  or  to  restrain  them  from  judging  and  acting 
for  themselves,  unless  they  have  some  way  or  other  consented  to  give 
the  magistrate  or  the  society  this  right.  And  this  consent  appears  do 
otherwise,  than  by  their  joining  themselves  to  the  society,  or,  howe?er, 
by  their  putting  themselves  or  their  rights,  by  some  means  or  other, 
under  the  protection  of  the  society.  The  jurisdiction  which  a  civil 
society  has  over  things,  as  &r  as  it  affects  any  person  who  is  not  under 
the  protection  of  that  society,  may  be  thought  an  exception  to  this  rule: 
but  we  shall  see,  presently,  that  this  is  rather  a  natural,  than  a  ciWl 
jurisdiction.  It  maybe  called  a  civil  jurisdiction,  as  it  belongs  to  a 
civil  society,  but  it  is  in  fact  no  other  right  than  what,  in  some  sort,  in- 
dividuals have  in  the  liberty  of  nature,  and  arises  rather  out  of  pro- 
perty than  out  of  civil  union. 

When  j:a  number  of  individuals  have  united  themselves,  by  consent, 
into  one  body,  and  have  settled  upon  any  tract  of  land,  such  a  collec- 
tive body,  by  this  act  of  settling  there,  or  by  this  occupancy  in  the  gross, 
acquires  a  general  property  in  the  land.  This  general  property  of  a 
civil  society,  is  like  the  particular  property  of  individuals  in  a  state  of 
independency.  As  the  particular  property,  which  an  individual  has  in 
a  parcel  of  land,  after  he  has  seized  upon  it,  is  a  right  of  such  indiii- 
dual  to  exclude  all  other  individuals,  whether  they  are  few  or  many, 
from  having  any  thing  at  all  to  do  with  this  small  parcel  of  land,  so  the 
general  property  which  a  civil  society,  or  a  number  of  individuals  unit- 
ed into  one  body,  and  acting  together,  acquires  by  occupancy  in  the 
tract  of  land,  where  it  settles,  is  a  right  of  such  collective  body  to  ex- 
clude the  rest  of  mankind,  all  other  civil  societies,  and  all  other  indi- 
viduals, who  are  not  members  of  this  body,  from  having  any  thing  at 
all  to  do  with  this  large  parcel  of  land.  This  exclusive  right  of  general 
property  in  a  civil  society,  as  it  is  distinguished  from  the  private  right 
of  the  same  sort  which  the  several  members  have  in  their  separate 
shares  or  estates,  is  called  the  jurisdiction  of  the  society  over  the  land: 
and  that  whole  tract  of  land,  which  is  thus  under  the  jurisdiction  of  the 
society,  or  in  which  the  society  has  such  an  exclusive  right  of  general 
property,  is  called  its  territory.     §  One  immediate  and  necessary  effect 

•  See  §  n.  f  See  Book  L  Chap.  X.  ^  HI. 

*  See  Book  L  Chap.  in.  %Xm,  XrV.     §  See  Book  I.  Chap.  VI,  §  VI. 
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of  this  jurisdiction,  as  has  already  been  shown,  is,  that  no  alien  is  ca- 
pable of  having  private  property  in  any  part  of  the  territory;  or,  rather, 
that  no  member  is  capable  of  transferring  such  private  property  to  an 
alien,  without  the  express  consent  of  the  society.     We  have,  likewise, 
taken  notice  of  an  accidental  efiR^ct  of  this  jurisdiction  in  respect  of 
aliens;  which  is,  that,  since  no  alien  can  have  any  right  to  come  within 
the  territories  of  the  society,  if  the  society  chooses  to  hinder  him,  it 
follows,  that  no  alien  can  take  even  moveable  goods,  which  are  within 
the  territory,  though  they  are  no  part  of  it,  if  the  society  has  forbidden 
it     In  general,  the  jurisdiction  of  a  society  over  its  own  territory,  sub- 
jects all  the  rights  that  any  person  may  be  supposed  to  have  to  any 
thing,  which  is  either  a  part  of  the  territory,  or  within  it,  to  be  regu- 
lated and  governed  by  the  society:  even  the  rights  of  aliens  are  sub- 
jected by  it  to  be  thus  regulated,  notwithstanding  such  aliens,  as  to  their 
persons,  are  neither  members  of  the  society,  nor  have  ever  put  them- 
selves under  its  protection.    In  the  meantime,  this  is  no  more  inconsis- 
tent with  the  natural  liberty  of  such  aliens,  than  it  is  inconsistent  with 
the  liberty  of  an  individual  in  a  state  of  nature,  if  he  chooses  to  accept 
of  a  part  of  any  other  individual's  private  estate,  to  be  bound  to  accept 
it  upon  such  terms  as  the  owner  of  the  estate  shall  prescribe;  or  if  he 
chooses  to  *hunt  upon  the  soil,  or  to  fish  in  the  waters  of  another,  to 
be  bound  not  to  hunt  such  beasts,  or  not  to  kill  such  fish  as  the  owner 
forbids  him  to  meddle  with.     For,  as  the  right  of  the  individual,  in  one 
case,  depends  upon  the  will  of  the  owner,  so  the  right  of  the  alien,  in 
the  other  case,  depends  upon  the  will  of  the  society.     The  particular 
property,  which  the  owner  has  in  the  land,  makes  it  lawful  for  him  to 
keep  it  to  himself,  and  not  to  give  any  part  of  it  to  the  other;  and  his 
particular  property  in  the  soil  or  the  water,  makes  it  lawful  for  him  to 
hinder  the  other  from  using  them  at  all.     No  injury,  therefore,  is  done 
to  this  other,  if  the  land  is  not  given  him,  or  if  the  use  of  the  soil  and 
the  water  is  not  allowed  him  upon  his  own  terms,  but  upon  such  terms 
only  as  the  particular  owner  thinks  proper.     In  like  manner,  the  ge- 
neral property,  which  the  society  has  in  its  territory,  makes  it  lawful 
ibr  such  society  to  confine  all  private  property  to  its  own  members, 
without  granting  an  express  allowance  to  any  aliens  to  have  any  land, 
which  is  a  part  of  the  territory:  and  the  same  general  property  makes 
it  lawful  for  the  society  to  hinder  any  alien  from  coming  into  the  terri- 
tory to  take  away  such  moveable  goods  as  are  found  within  it.     No  in- 
jury, therefore,  is  done  to  such  alien,  if  he  is  not  allowed  to  acquire 
private  property  there,  or  to  take  any  moveable  goods  from  thence,  upon 
his  own  terms,  but  upon  such  terms  only  as  the  society,  which  is  the 
general  cTwner,  thinks  proper.     But  if  the  society,  upon  account  of  its 
general  property,  has  a  right  to  hinder  those,  who  are  neither  members 
of  it,  nor  under  its  protection,  as  to  their  persons,  from  taking  such 
things  as  are  either  a  part  of  its  territory,  or  are  within  such  territory, 
it  necessarily  follows,  where  any  dispute  arises  concerning  such  things, 
that  though  some  or  all  the  parties,  concerned  in  the  dispute,  are  other- 
wise not  under  the  protection  of  the  society,  so  as  to  give  the  society 
any  immediate  jurisdiction  over  their  persons;  yet,  in  consequence  of 
the  jurisdiction  which  it  has  over  the  thing  in  dispute,  it  will  have  a 

•  See  Book  L  Chap.  V.  h  V. 
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right  to  compel  them  either  to  take  it  according  to  the  sentence  vrbicli 
the  society  gives  upon  the  dispute,  or  not  to  take  it  at  all. 

We  may  call  this  right  by  the  name  of  civil  jurisdiction,  if  we  please; 
but  it  can  be  called  so  no  otherwise,  than  as  it  belongs  to  a  civil  society: 
for  it  is  a  sort  of  jurisdiction  which  does  not  arise  out  of  civil  union. 
And,  indeed,  though  it  may  belong  to  a  civil  society,  yet  it  is  not  con- 
fined to  a  civil  society:  it  is  a  right  which  is  incidental  to  property, 
either  general  or  particular,  and  may  as  well  belong  to  an  individual  in 
a  state  of  natural  liberty,  as  to  a  number  of  individuals  united  by  social 
compact  into  one  body.     Or  suppose  this  sort  of  jurisdiction  to  belong 
only  to  a  body  of  individuals  so  united  into  one  civil  society;  it  would 
still  be  improper  to  say,  in  respect  of  those  who  are  not  members  of 
this  body,  that  this  jurisdiction,  as  it  affects  them,  arises  from  civil  union. 
Though  we  should  suppose,  what  is  not  true,  that  civil  union  is  neces- 
sary, before  any  such  jurisdiction  can  subsist;  yet  it  cannot  be  civil 
union  which  extends  this  jurisdiction  to  aliens:  because  aliens  are  not 
in  civil  union  with  the  society  which  has  the  jurisdiction.    But  after 
all,  those  who  are  not  under  the  protection  of  the  civil  society,  and  are, 
therefore,  clear  of  its  direct  jurisdiction  over  their  persons,  may,  if  they 
please,  avoid  any  indirect  jurisdiction  of  this  sort,  arising  fi-om  its  ge- 
neral property,  by  not  endeavouring  to  obtain  such  things  as  are  within 
its  jurisdiction.     And  since  their  endeavouring  to  obtain  them  is  their 
own  act,  even  this  jurisdiction  over  things  becomes  a  jurisdiction  over 
their  persons  no  otherwise  than  by  their  own  consent.     We  cannot, 
indeed,  say,  that  both  or  all  of  the  parties,  if  they  are  more  than  two, 
who  contend  about  a  thing  which  is  in  the  jurisdiction  of  the  society, 
must  necessarily,  as  to  their  persons,  be  under  the  protection  of  such 
society,  or  that  the  society  will  otherwise  have  no  jurisdiction.    But 
still  the  notion  of  common  protection  is  so  necessarily  connected  with 
the  notion  of  jurisdiction,  that  the  society  could  have  no  right  to  decide 
the  contest,  and  to  compel  the  contending  parties  to  submit  to  the  deci- 
sion, if  the  rights  of  all  of  them,  as  far  as  this  dispute  is  concerned, 
were  not  under  its  protection. 

But  we  have  no  occasion  to  enter  any  farther  into  this  inquiry  con- 
cerning the  jurisdiction  which  a  civil  society  has  over  its  own  territory, 
or  over  such  moveable  goods  as  are  within  its  territory.  The  jurisdic- 
tion of  a  civil  society,  as  it  restrains  the  right  of  defence,  is  a  direct  ju- 
risdiction over  the  persons;  and  is  founded  partly  in  the  protection 
which  he,  who  is  to  be  defended,  has  acquired  a  right  to,  or  rather  in 
his  consent  to  be  restrained  in  his  liberty  of  defence,  which  consent 
he  must  be  understood  to  give  by  the  same  act  which  gave  him  a  right 
to  protection;  and  partly  in  the  protection  which  the  same  society  owes 
to  them,  against  whom  be  is  to  be  defended. 

How  cml  juriadic-  IV.  *  Civil  jurisdiction  may  cease,  either  in  (isict,  or 
tion  ceaseg.  of  right.    It  ceases,  in  fact,  where  any  person  has  a  right 

to  the  protection  of  the  society,  but  the  society  cannot,  in  fact,  give  him 
protection.  What  has  been  f  already  said  concerning  such  civil  juris- 
diction, as  restrains  the  right  of  defence,  will  serve  to  show  us,  that 
where  he,  who  is  to  be  defended,  is  not  under  the  protection  of  the  so- 
ciety, the  jurisdiction,  which  the  society  has  over  him,  must,  necessa- 

*  Grot.  Uh.  1.  Cap.  HI.  %  11.  f  See  %  11. 
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rily  cease.  For  civil  jurisdiction ^  id  respect  of  the  right  of  defence, 
supposes  this,  and  more  than  this;  it  supposes  that  both  he,  who  is  to 
be  defended,  and  they,  likewise,  who  are  about  to  injure  him,  are  under 
the  protection  of  the  same  civil  society.  Notwithstanding,  therefore, 
he  may  have  a  right  to  be  protected  by  the  society,  yet  i^  in  fact,  the 
society  cannot  protect  him;  the  civil  jurisdiction  of  the  society,  though 
it  subsists  of  right,  will  cease  in  fact. 

When  civil  jurisdiction  thus  ceases  in*  fact,  it  may  cease  either  for 
the  present  instant  only,  or  for  some  indefinite  length  of  time.  A  per« 
son,  who  has  a  right  to  be  protected  by  a  civil  society,  cannot,  in  fact, 
receive  protection  from  it;  sometimes,  because  the  society  cannot  inter- 
pose at  the  instant,  when  he  wants  its  protection,  though  it  might  be 
able  to  interpose  afterwards,  when  its  protection  would  come  too  late; 
and,  sometimes,  because  it  cannot  interpose,  either  at  the  present  in- 
stant, or  at  any  determinate  time  hereafter. 

Civil  jurisdiction  ceases,  of  right,  where  there  is  no  civil  jurisdic- 
tion at  all;  that  is,  where  no  civil  society  has  any  right  to  interpose  and 
restrain  a  man  from  acting  for  himself,  by  his  own  force,  and  at  his  own 
discretion. 

This  division,  though  it  is  different  from  our  author's  as  to  the  form 
of  it,  is  the  same  witn  his,  in  substance.  He  first  divides  the  cases, 
where  civil  jurisdiction  ceases,  into  those,  where  it  ceases  only  for  the 
present  instant,  and  those,  where  it  ceases  for  an  indefinite  length  of 
time.  And  then  he  goes  on  to  divide  the  cases,  where  it  ceases  for  an 
indefinite  length  of  time,  into  those,  where  it  ceases  in  fact,  and  those, 
where  it  ceases  of  right.  But  because  civil  jurisdiction  can  cease  no 
otherwise  than,  either  in  fact  or  of  right;  and  because  it  does  not  ap- 
pear in  his  division,  whether  it  ceases  in  fact  or  of  right,  when  it  ceases 
only  for  the  present  instant,  I  have,  therefore,  chosen,  whilst  I  kept  to 
the  substance  of  that  division,  to  change  the  form  of  it. 

Where  civil  jurisdiction  ceases,  either  in  &ct  or  of  right,  there  can 
be  no  doubt  of  a  man's  having  the  same  liberty  to  defend  himself  by 
his  own  force,  and  at  his  own  discretion,  notwithstanding  he  is  a  mem- 
ber of  a  >sivil  society,  that  he  would  have  had,  if  he  and  all  mankind 
had  still  continued  in  the  liberty  of  nature.  For  civil  jurisdiction,  in 
respect  of  the  liberty  of  private  defence,  is  the  right,  which  a  civil  so- 
ciety has  to  restrain  a  man  from  deciding  his  own  quarrel,  and  to  de- 
cide it  for  him:  and,  in  all  instances,  where  the  right  of  any  civil  society 
to  restrain  him  from  acting  for  himself  ceases,  he  must  necessarily  be 
as  much  a^jt  liberty  to  act  for  himself,  as  if  no  society  had  ever  been 
formed  at  all. 

Y.  Civil  jurisdiction  ceases,  in  fact,  for  the  present  Right  of  defence, 
instant;  when  the  injury,  which  threatens  us,  is  so  im-  J**?*  ^^  J"***" 
mediate,  that  the  public,  or  the  civil  magistrate  for  the  ^^^  ceases  in 
public,  cannot  come  to  our  assistance  time  enough  to 
prevent  or  to  repel  it;  that  is,  when  we  are  in  such  circumstances,  that 
we  cannot  possibly  be  defended  at  all,  unless  we  defend  ourselves  by 
our  own  private  force. 

But  yet,  if  we  consider  any  person  as  a  member  of  civil  society,  we 
shall  find,  that,  even  in  these  circumstances,  it  is  not  every  injury, 
which  will  justify  him  in  proceeding  to  extremities.  I  do  not  mean, 
that  the  injury,  with  which  he  is  threatened,  may  be  so  remote,  or  so 
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uncertain,  as  to  give  him  time  to  apply  to  the  society,  and  to  obtaiD  tbe 
assistance  of  the  public  to  guard  him  against  it.  There  can  be  no  doubt 
of  his  being  obliged,  as  a  member  of  civil  society,  to  have  recourse  to 
the  society,  where  the  injury  is  of  this  sort:  because,  in  respect  of  such 
injuries  as  these,  its  jurisdiction  subsists,  both  of  right,  and  in  iisict 
He  has  a  richt  to  the  protection  of  the  public;  and  has,  in  fact,  an  op- 
portunity of  obtaining  protection.  But  what  I  mean  is,  that  the  iojurj, 
though  it  is  both  immediate  and  certain,  may  be  too  small,  in  its  own 
nature,  to  justify  him  in  taking  away  the  life  of  the  aggressor,  or  in 
doing  him  any  grievous  harm,  in  order  to  prevent  him  from  putting  his 
design  in  execution.  This  is  not  merely  matter  of  humanity  or  bene- 
volence; but  when  he  is  considered  as  a  member  of  eivit  societj,  it 
seems  to  be  what  the  society  may  claim  of  him.  Lesser  injuries,  where 
men  live  in  a  state  of  society,  may  commonly  be  repaired,  after  thej 
are  over.  The  magistrate,  perhaps,  has  not  an  opportunity  of  repel- 
ling the  harm,  but  he  may,  and  commonly  will,  have  an  opportunity  of 
interposing  afterwards,  to  take  care,  that  full  amends  shall  be  made  to 
the  person,  who  has  suffered  it.  In  respect,  therefore,  of  such  lesser 
injuries,  as  may  easily  be  repaired,  civil  jurisdiction  cannot  properly  be 
said  to  cease;  however  immediate,  and  however  certain  they  may  ap- 
pear to  be.  The  members  of  the  same  civil  society  seem  to  be  as  effec- 
tually protected  against  one  another  where  they  are  sure  of  being  made 
amends  for  the  injury  that  they  have  suffered,  as  where  they  are  guarded 
beforehand  against  suffering  it  at  all. 

The  loss  of  life,  indeed,  or  the  loss  of  chastity,  are,  in  their  own  na- 
ture, irreparable  injuries.  If  the  public  cannot  interpose  to  guard  those 
.  who  are  under  its  protection,  against  such  injuries  as  these,  they  are  as 
much  at  liberty,  in  a  state  of  society,  to  defend  themselves,  by  all  ne- 
cessary means,  as  they  would  have  been  in  a  state  of  natural  equality; 
even  though  the  aggressor's  death  ^should  be  the  consequence  of  their 
defence:  because  it  is  to  no  purpose  for  the  public  to  interpose,  after 
the  injury  is  over;  if  no  amends  can  be  made  for  the  loss  that  has  been 
sustained. 

Sometimes  injuries  of  a  lower  sort,  though  th6y  are  not  irreparable, 
in  their  own  nature,  are  irreparable  by  accident.  And  there  is  the 
same  reason,  why  a  man  should  be  at  liberty  to  defend  himself  against 
these,  as  there  is,  why  he  should  be  at  liberty  to  defend  himself  against 
the  other;  where  he  can  have  no  assistance  from  civil  jurisdiction.  Of 
this  sort,  we  may  reckon  the  loss  of  goods,  where  the  person,  who  at- 
tempts to  steal  them,  is  unknown;  or  where,  though  he  is  known,  there 
is  a  moral  certainty,  that  the  public  can  never  interpose,  so  as  to  obtain 
the  restitution  of  them.  The  rules,  that  ought  to  be  observed  in  these 
circumstances,  are  the  same  that  ought  to  be  observed  in  a  state  of  na- 
ture. And  where  the  law  of  nature  would  justify  a  man,  considered 
as  an  individual,  in  proceeding  to  extremities,  the  same  law  will  justify 
him  in  taking  the  same  measures,  though  he  is  a  member  of  civil  society. 

When  civil  jurisdiction  ceases,  only  for  the  present  instant,  the  dan- 
ger must  be  immediate.  But  both  the  notion  of  an  *  immediate  danger, 
and  the  notion  of  the  present  instant,  are  to  be  understood  with  some 
latitude.     Every  danger  is  an  immediate  one,  as  to  the  purpose  of  al- 

*  Grottos,  lib.  n.Cap.  L  §  V. 
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lowing  the  members  of  any  civil  society  to  defend  themselves  against 
one  another,  if  such  danger  is  so  near,  that  it  cannot  be  avoided  by  any 
other  means.  And  the  present  instant,  as  to  the  same  purpose,  is  not 
a  single  point  of  time,  that  has  no  duration;  it  is  understood  to  conti- 
nue as  long  as  the  impossibility  of  obtaining  the  assistance  of  the  ma- 
gistrate continues.  If  a  man  has  been  threatening  to  kill  you,  and  is 
seizing  a  sword  or  some  other  weapon,  with  a  plain  design,  as  far  as 
you  can  judge,  of  putting  his  threats  in  execution;  the  danger  is  imme- 
diate enough  to  justify  your  defence  of  yourself,  at  your  own  discretion, 
without  waiting  till  the  weapon  is  at  your  breast.  Suppose  that  you  and 
the  aggressor  had  closed  with  one  another,  and  had  struggled  together  for 
some  time  before  you  were  able  to  get  such  an  advantage  over  him,  as 
to  make  your  defence  effectual  by  despatching  him;  though  this  length 
of  time  cannot  strictly  be  called  an  instant,  yet  your  right  of  private 
defence  continues  during  the  whole  of  it:  because  there  is  in  every  part 
of  it  the  same  impossibility  of  your  being  assisted  by  the  civil  magis- 
trate, or  protected  by  the  public. 

^Grotius  asks  here,  whether  it  would  be  lawful  to  secure  our  own 
life,  by  killing  a  person,  who  attempts  to  take  it  frohi  us  by  such  means 
as  we  are  sure  will  operate  effectually  in  the  end,  if  we  suffer  him  to 

S>  on  with  his  design,  though  they  do  -not  produce  their  effect  imme- 
ately?  If,  for  instance,  we  are  certain,  that  he  lies  in  wait  for  us 
himself,  or  has  conspired  with  others  to  take  the  first  opportunity  of 
destroying  us  by  such  means  as  shall  offer  themselves,  or  by  such  means 
as  they  have  •  contrived,  by  assassination,  by  poison,  by  a  false  accusa- 
tion, false  evidence,  or  an  unjust  sentence  in  a  trial  for  any  capital  of- 
fence; may  we  lawfully  kill  him,  to  prevent  such  a  remote  injury  as 
this?  Before  a  question  of  this  sort  can  be  properly  answered,  it  ought 
to  be  stated  more  precisely,  than  it  is  stated  here,  by  distinguishing 
between  the  case  of  persons  who  live  in  a  state  of  nature,  and  of  per- 
sons who  are  under  the  protection  of  the  same  civil  society. 

Grotius,  by  mentioning  false  accusations,  false  evidence,  and  an  un- 
just sentence,  seems  to  suppose  the  parties  concerned  in  the  question, 
to  be  members  of  the  same  civil  society:  because,  in  other  circum- 
stances, the  notion  of  accusations,  evidence,  and  a  judicial  sentence,  are 
unintelligible.  And  certainly,  if  they  are  in  a  state  of  civil  society, 
the  person  who  apprehends  such  a  remote  injury,  though  he  is  ever  so 
well  assured  that  it  will  come  upon  him,  unless  he  takes  care  to  guard 
against  it,  has  no  right  to  defend  himself  by  his  own  force,  and  at  his 
own  discretion.  The  reason  why  he  has  no  such  right,  has  been  given 
already:  he  has  time  enough  before  him  to  apply  to  the  public  for  pro- 
tection: and  where  he  has  time  enough  for  this  purpose;  that  is,  where 
civil  jurisdiction  does  not  cease,  he  is  bound,  as  he  is  a  member  of  civil 
society,  to  make  use  of  the  protection  of  the  public  for  his  security 
against  all  who  belong  to  the  same  society  with  himself. 

But  if  we  attend  to  the  point,  which  our  author  had  before  him  in 
this  place,  we  shall  find  reason  to  think,  that  he  designed  to  extend  the 
question  farther  than  this,  and  to  inquire,  not  so  much  whether  man- 
kind have  such  a  right  of  private  defence  in  civil  society,  as  whether 
they  have  it  at  all,  either  in  a  state  of  society  or  in  a  state  of  nature. 

*  Grot  lib.  11.  Cap.  I.  S  V. 
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He  is  here  explaining  what  sort  of  injuries,  before  thej  are  committed, 
are,  in  his  opinion,  justifiable  causes  of  war  in  general;  not  onlj  of 
public  war,  which  is  the  war  of  societies,  but  of  private  war  likewise, 
which  is  the  war  of  individuals.  And  since  private  war  may  begin, 
not  only  amongst  individuals,  who  are  in  a  state  of  society  when  civil 
jurisdiction  happens  to  cease  in  fact,  but  amongst  individuals  whenever 
were  in  a  state  of  civil  society,  or  under  any  civil  jurisdiction;  this 
question,  whether  the  use  of  force  is  lawful  to  prevent  a  remote  injurj, 
if  we  extend  the  sense  of  the  words  as  far  as  the  point  that  Grotiui 
had  before  him,  requires,  must  mean  not  only  whether  such  use  of 
force  is  lawful  amongst  the  members  of  the  same  society,  when  civil 
jurisdiction  ceases,  but  whether  it  is  lawful  at  all,  even  amongst  indi- 
viduals that  are  under  no  civil  jurisdiction,  or  are  not  members  of  uij 
civil  society.  We  have  just  now  assigned  the  reason,  why  such  per- 
sons as  are  under  the  protection  of  the  same  civil  society,  are  not  it 
liberty  to  defend  themselves,  by  their  own  force,  against  such  remote 
injuries;  not  because  they  have  no  such  liberty,  where  civil  jurifldi^ 
tion  ceases,  but  because  in  respect  of  remote  injuries,  which  in  their 
own  nature  allow  of  time  for  an  application  to  the  magistrate,  civil  ju- 
risdiction does  not  cease  in  fact.  But  *when  we  were  explaining  the 
right,  that  individuals  in  a  state  of  nature  have  to  defend  themselves 
against  injuries  before  they  are  committed,  we  showed  in  what  manner 
this  rieht  may  extend  to  such  injuries  as  are  at  a  distance. 

t  Where  one  part  of  a  society  is  in  a  state  of  civil  war  against  the 
«>ther,  or  where  the  subjects  are  in  a  state  of  rebellion  against  their 
governors;  individuals  of  the  opposite  parties,  whatever  they  nay  be 
of  right,  are  not  in  fact  under  the  protection  of  the  same  society.  Civil 
jurisdiction,  therefore,  in  respect  of  such  individuals  as  are  of  opposite 

{>artie8,  ceases  in  fact,  not  merely  for  an  instant,  but  for  an  indefinite 
ength  of  time;  it  ceases  as  long  as  the  state  of  civil  war  or  of  rebellion 
continues;  and  in  the  meanwhile  such  individuals  have  the  same  ri^ 
of  private  defence  that  they  had  in  the  liberty  of  nature. 

It  is  a  more  material  question,  whether  the  natural  right  of  private 
defence  returns,  where  the  civil  magistrate  refuses  to  take  notice  of  the 
danger,  that  a  man  imagines  himself  to  be  in,  and  to  obtain  security  6r 
him  against  su£fering  the  injury,  that  others,  as  he  apprehends,  are  pre- 
paring to  do  him.  When  X  Grotius  mentions  this,  as  one  instance  in 
which  civil  jurisdiction  ceases  in  fact,  he  must  certainly  suppose,  that 
the  man  has  met  with  this  refusal  not  only  from  one  civil  nmgiatrate, 
but  from  all  that  have  any  authority  to  interpose  in  his  favour:  for  la 
most  civil  societies  there  is  a  subordination  of  magistrates;  and  if  those 
of  an  inferior  sort  refuse  to  relieve  the  person  aggrieved,  he  may  apply 
to  those  of  a  superior  sort,  who  have  authority  either  to  grant  him  re- 
lief themselves,  or  to  compel  the  others  to  grant  it.  And  there  tf 
plainly  no  ground  for  maintaining,  that  civil  jurisdiction  ceases  upon  ac- 
count of  his  having  met  with  a  refusal  from  some  of  the  magistrates, 
when  there  are  others  within  the  society,  who  might  either  defend  hiiSf 
or  take  care  that  he  should  be  defended,  if  he  had  made  his  application 
to  them.  But  suppose  him  to  have  met  with  a  refusal  from  m  that  be 
can  apply  to;  such  a  refused  as  this,  seems  rather  to  be  an  act  than  a 

•  See  Book  I.  Chap.  XVI.  4  V.  fGtot  lib.  I.  Cap.  HI.  4  n.  ♦Gfot  iWi 


0.  V.  NATURAL  LAW.  839 

failure  of  civil  jurisdiction.  Some  injuries  are  so  slight,  that  it  is  of  no 
importance  for  him  to  obtain  security  against  them.  Suspicions  of  a 
future  injury  may  be  so  uncertain,  as  to  afford  no  ground  for  the  society 
to  interpose;  or  they  may  be  so  false,  as  to  make  it  unjust  to  regard 
chem;  or  they  may  be  so  malicious,  as  to  deserve  censure  rather  than 
redress.  There  may  be  these  and  many  other  reasons  of  the  like  sort, 
why  his  application  to  the  public  should  be  dismissed.  When,  there- 
fore, the  society,  or  the  magistrate  for  the  society,  does  dismiss  it,  this 
is  to  be  considered  as  a  determination  of  the  society,  that  its  interposi- 
tion would  be  either  unnecessary  or  improper.  In  this  view  of  the 
matter,  he  can  have  no  right  of  private  defence,  in  consequence  of  such 
a  refusal;  unless  we  would  suppose,  what  is  confessedly  fidse,  that 
every  man,  after  he  is  a  member  of  civil  society,  baa  the  same  right  to 
judge,  whether  the  society  has  done  him  justice,  that  he  has  in  a  state 
of  nature  to  judge  whether  an  individual  has  done  him  justice. 

VL  Civil  jurisdiction,  says  our  *  author,  ceases  of  Rig-ht  of  defence, 
right  between  persons  wno  happen  to  be  out  at  sea,  or  where  dyil  juris. 
in  an  uninhabited  island,  or  in  any  other  place  where  ^^^  oeues  of 
no  civil  society  is  established*  His  opinion  is,  that  per-  "^^ 
sons  in  these  circumstances  have  the  full  liberty  of  private  defence:  for 
as  there  is,  by  the  supposition,  no  civil  jurisdiction,  as  they  are  not  un- 
der the  protection  of  the  same,  or  indeed  of  any  civil  society,  there  is 
nothing  to  restrain  this  liberty. 

This  opinion  must,  however,  be  understood  with  some  restrictions: 
and  we  shall  see  more  plainly  what  the  necessary  restrictions  are,  if  we 
consider  the  person  who  is  in  danger  of  suffering  the  injury,  and  the 
others  who  are  about  to  do  it,  either  as  members  of  no  civil  society,  or 
of  the  same  civil  society,  or  of  different  civil  societies. 

If  he,  who  is  in  danger  of  being  injured,  and  the  aggressor,  are  not 
members  of  any  civil  society,  the  case  does  not  come  wimin  the  present 
question.  He  has,  indeed,  a  right  of  |n*ivate  defence;  but  the  ground 
of  this  right  is,  not  that  civil  jurisdiction  ceases  between  them,  but  that 
they  are  still  in  a  state  of  nature. 

He  and  the  aggressor  may,  when  they  are  at  home,  be  members  of 
fhe  same  civil  society;  and  if  they  are,  civil' jurisdiction  will  cease  be^ 
tween  them  in  fact  only,  and  not  of  right,  when  they  are  abroad.  The 
jurifldiction  which  a  civil  society  has  over  the  persons  of  its  members, 
affects  them  immediately,  whether  they  are  within  its  territories  or  not. 
Both  the  parties,  therefore,  though  they  are  out  of  the  territories,  are 
under  the  jurisdiction.  As  long  as  their  claim*  to  protection  subsists, 
the  jurisdiction  of  the  society  wiU  subsist  of  right  And  since,  by  the 
supposition  of  their  being  members  of  the  same  society,  both  of  them 
have  a  right  to  its  protection;  civil  jurisdiction  can  have  ceased  no 
otherwise  between  them,  than  as  their  accidental  situation  may  have 
rendered  it  impossible  for  the  person,  who  is  in  danger  of  suffering 
the  injury,  to  apply  for  protection  against  the  aggressor  to  the  civu 
magistrate. 

fiut  if  they  are  members  of  different  civil  societies,  they  are  not  of 
ri^t  under  the  protection  of  the  same  civil  society;  there  is,  therefore, 
no  dvil  jurisdiction  that  can  of  right  restrain  the  liberty  of  defence: 

*  Grot  lib.  I.  Gap.  RI.  %  11. 
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fhe  law  of  nature  is  the  only  restraint  upon-  it;  and  he  who  apprehends 
himself  to  be  in  danger  of  sujflfering  an  injury,  seems  to  be  the  only 
judge  how  far  this  law  will  justify  him  in  making  use  of  his  own  force 
to  prevent  or  repel  it. 

The  only  ground  for  supposing  the  society,  of  which  the  person  who 
defends  himself  is  a  member,  to  have  a  right  of  restraining  him  as  to 
the  occasion  and  manner  of  his  defence,  is,  that  they,  against  whom  he 
defends  himself,  may  under  this  pretence  be  injured  by  him;  and  tfaej 
have  a  claim,  as  individuals  in  a  state  of  nature,  that  this  society  should 
not  make  itself  an  accessory  to  the  injury.  *  Amongst  other  ways  by 
which  the  society  may  be  an  accessory  to  what  he  does,  one  is  by  pro- 
tecting him  against  them  after  the  injury  is  over.  And  since  he,  by  the 
supposition,  as  a  member  of  the  society,  has  a  claim  to  its  protection,  it 
does  not  appear,  at  first  sight,  how  the  society  can,  consistently  with  his 
claim,  avoid  being  an  accessory.  The  society  may,  by  this  means,  be 
brought  into  great  inconveniences;  especially  if  they,  who  are  thus  in- 
jured, are  members  of  another  society,  which  will  interpose  in  their 
quarrel,  and  call  it  to  an  account  for  what  one  of  its  members  has  done. 
The  general  good,  therefore,  seems  to  make  it  necessary,  that  everj 
member  of  a  society,  merely  as  he  is  under  its  protection,  should  be 
subject  likewise  of  right  to  its  jurisdiction,  without  considering  whether 
those  against  whom  he  defends  himself,  are  under  its  protection  or  not; 
that  so  the  society,  as  it  might  be  led  into  inconveniences  by  his  claim 
of  protection,  may  have  a  right  to  restrain  him  from  acting  at  discretion 
even  against  aliens.  But  this  conclusion  proceeds  upon  a  mistaken  no> 
tion.  of  a  man's  claim  to  be  protected  by  the  society  to  which  he  belongs. 
He  has  only  a  claim  to  be  protected  in  the  enjoyment  of  his  rights,  and 
not  a  claim  to  be  protected  in  whatever  he  does,  whether  it  is  right  or 
wrong.  The  society,  therefore,  is  not  obliged  to  make  itself  an  acces- 
sory, if,  under  the  pretence  of  defending  himself,  he  has  done  them  an 
injury:  it  is  at  liberty,  as  soon  as  this  appears,  to  deliver  him  up  to  those 
who  have  been  injured  by  him,  if  he  is  not  willing  to  make  proper  sa- 
tisfaction. 

Where  civil  jurisdiction  ceases  of  right,  we  have  supposed  the  per- 
sons concerned  to  be  out  at  sea,  or  in  an  uninhabited  island,  or  in  some 
place  where  no  civil  society  is  established:  because,  if  they  are  within 
the  territories  of  any  society,  whether  either  of  them  are  properly 
members  of  it  or  not,  they  have  a  temporary  civil  union  with  it,  and  are 
under  its  protection.  The  society  would  not  allow  them  to  stay  within 
its  territories,  or  even  to  come  thither,  unless  they  agreed  to  conform 
to  its  laws,  whilst  they  are  there.  They,  therefore,  by  staying  there, 
or  by  coming  thither,  are  understood  to  consent  to  these  terms;  and  bj 
so  consenting,  they  make  themselves  temporary  subjects.  The  society, 
in  the  meantime,  by  suffering  them  to  be  there,  is  understood  to  accept 
them  in  this  character,  and  consequently  to  give  them  a  temporary  right 
to  its  protection. 

The  general  consequence,  which  follows  from  hence,  is,  that  afier 
mankind  are  united  into  civil  societies,  th6  law  of  nature  forbids  priv^ate 
war  in  any  instance;  and  particularly  duelling,  which  is  one  instance 
of  private  war,  even  in  one's  own  defence;  except  where  an  injury, 

*  See  Book  I.  Clmp.  XVII.  %  VL 
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^hi«h  cannot  be  repaired,  after  it  is  over,  is  so  near,  that  we  cannot 
apply  to  the  civil  magistrate. for  the  interposition  of  the  society,  which 
has  both  us  and  the  aggressor  under  its  protection;  or  where  the  ag- 
gressor is  in  a  state  of  rebellion  or  of  civil  war  against  that  part  of  the 
society  which  has  us  under  its  protection;  or,  lastly,  where  we  and  the 
duressor  are  not  within  the  territories  of  any  civil  society  whatsoever. 
I  call  the  obligation,  which  restridns  us,  an  obligation  of  the  law  of 
nature;  notwithstanding  it  arises  from  civil  union.  For  civil  union  is 
an  act  of  consent;  and  whatever  obligation  arises  from  our  own  consent 
is  an  obligation  ojf  the  law  of  nature;  whether  that  consent  is  such  as 
may  leave  us  still  in  a  state  of  nature,  or  such  as  joins  us  to  a  civil  so- 
ciety, or  at  lieast  places  us  for  a  time  under  its  protection. 

VII.  In  a  state  of  equality,  after  an  injury  is  commit-  jy-fit  ^^  repawn 
ted,  ihey  who  have  suffered  any  damage  by  it,  are  at  tion,  how  mbject' 
liberty  to  make  themselves  amends,  at  their  own  discre-  ^^  }^  ^^^^  J^"^ 
tion  and  by  their  own  force:  they  are  at  liberty  to  take  ^^**®"' 
8o  much  of  the  offender's  goods,  as  is  equal  in  value  to  what  they  have 
lost;  and  the  law  of  nature  will  give  them  property  in  the  goods  so 
taken«     But  in  a  state  of  civil  society^  if  both  the  offender  and  the  suf- 
ferers are  under  die  protection  of  the  same  society,  their  right  of  ob- 
taining reparation  is  restrained,  and  becomes  subject  to  civU  jurisdic- 
tion.    The  sufferers,  by  having  placed  themselves  under  the  protection 
of  Ae  same  society,  which  is  engaged  to  protect  the  offender,  have  con- 
sented,'that  as  this  society  is  to  guard  them  against  any  causeless  harm, 
which  he  might  do  them,  so  it  shall  guard  him  likewise  against  any 
causeless  harm  which  they  might  do  him.     And  from  this  consent  of 
theirs,  it  acquires  a  right  to  stop  them  from  acting  for  themselves  as  they 
please,  wherever  such  a  liberty  might  be  hurtful  to  him.     These,  as 
we  have  seen  already,  are  the  principles  from  whence  civil  jurisdiction 
is  derived,  in  respect  of  the  right  of  private  defence:  and  these  are  like- 
wise the  principles  from  whence  it  is  derived,  in  respect  of  the  right 
which  individuals  have  in  a  state  of  equality,  to  obtain  reparation  for 
themselves.     We  may  possibly  pretend,  that  we  have  suffered  some 
damage,  when  we  have  suffered  none;  or  though  some  damage  has  been 
done,  we  may  rate  it  too  high;  or  though  the  offender  is  willing  to  make 
us  amends,  we  may  causelessly  use  force  for  obtaining  it;  or  when  he 
is  unwilling,  we  may  use  more  force,  and  may  do  him  more  harm  than 
18  necessary.     But  since  the  society  has,  in  consequence  of  our  consent, 
a  right  to  take  care  that  we  do  him  no  injury,  under  the  notion  of  re- 
pairing our  own  damage,  it  has  not  only  a  right  to  restrain  us  from  act- 
ing against  him  at  all,  upon  this  pretence,  till  it  is  satisfied  both  that  re- 
paration is  due  to  us,  and  what  that  reparation  is;  but  a  right  likewise 
to  restrain  us,  after  this  point  is  settled,  from  using  any  force,  but  such 
as  is  under  the  conduct  of  the  conunon  understanding. 

In  die  meantime,  though  a  member  of  civil  society  is  restrained  in 
his  right  to  obtain  reparation,  this  right  is  not  destroyed.  He  does  not 
entirely  lose  his  right  to  obtain  reparation;  he  only  loses  his  right  to 
obtain  it  at  his  own  discretion,  and  by  his  own  force:  he  is  not  obliged 
to  submit  to  damage  without  redress;  but  is  obliged,  if  he  seeks  re- 
dress, to  seek  it  by  the  use  of  the  public  force,  which  is  under  the  di- 
rection of  the  common  understanding.  He  has  still  the  right  to  obtain 
reparation;  and  the  society,  when  it  interposes,  either  by  itself  or  by 
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the  civil  magiatrate,  to  obtain  reparation  for  him,  interposes  in  his  ri^t, 
and  not  in  its  own. 

Civil  jurisdiction,  .  Y"':  Though  civil  jurisdiction,  in  respect  of  the 
in  respect  of  re-  right  of  private  defence,  may  cease  in  fiaict,  for  the  pre- 
paration, cannot  sent  instant  only,  yet  in  respect  of  the  right  of  obtaia- 
ST**  "*  ^^^'timt  ^^f^  reparation  by  private  force,  it  cannot  cease  in  ihk 
oiJ)?'**^"*  ""       manner:  if  it  ceases,  so  as  to  leave  any  person  at  Ubertj 

to  act  for  himself,  it  must  either  cease  in  fiict,  for  some 
indefinite  length  of  time,  or  else  it  must  cease  of  right  Where  an  in- 
jury is  coming  upon  a  man,  it  is  possible  that  he  may  have  no  time  to 
apply  to  the  society  for  protection,  but  may  be  under  the  necesritjr 
either  of  defending  himself  or  of  not  being  defended  at  all.  But  after 
an  injury  is  past,  he  cannot  well  be  driven  to  these  straits  in  reprd 
to  the  obtaining  of  reparation  for  the  damages  that  have  been  done  by 
it.  He  can  scarce  want  time  to  apply  to  die  society  for  this  purpose; 
because,  though  defence  might  be  useless,  if  it  did  not  come  at  thepre> 
sent  instant,  yet  reparation  may  be  obtained  at  one  time  as  well  ae  at 
another.  When  the  injury  is  over,  he  has  leisure  enough  to  seek  re- 
dress; and  the  assistance  of  the  society,  for  obtaining  reparation,  will 
be  as  effectual  at  some  future  time,  as  it  would  be  now. 

*6rotius  mentions  one  case,  which  is  in  part  an  exception  to  tbeae 
principles.  He  supposes  the  offender  to  be  removing  out  of  the  terri* 
tories  of  that  society,  which  is  to  protect  the  sufferers,  and  to  be  carry- 
ing  his  goods  along  with  him.  In  these  circumstances,  if  they  do  not 
stop  either  him  or  his  goods,  it  will  hereafter  be  impossible  for  the  so* 
eiety  to  do  him  justice.  Civil  jurisdiction,  therefore,  will  so  br  eease 
in  fact,  for  the  present  instant  only,  as  to  leave  them  at  liberty  to  atop 
either  his  person,  or  his  goods,  or  both.  But  tfiis  does  not  come  up  to 
the  right,  which  they  had  in  a  state  of  natural  equality,  of  obtaininf 
reparation  by  their  own  force  and  at  their  own  discretion.  The  lawn 
nature,  in  such  a  state  of  equality,  would  not  only  have  allowed  then 
to  seize  upon  an  equivalent  out  of  his  goods,  but  would  have  ^ven 
them  property  in  such  equivalent.  Whereas,  in  a  state  of  civil  societji 
the  same  law,  in  consequence  of  their  own  consent,  will  not  allow 
them  to  act  for  themselves,  when  they  can  have  recourse  to  the  cItiI 
magistrate.  Since,  therefore,  after  they  are  in  possession  of  the  goods, 
they  will  have  leisure  enough  for  this  purpose,  however  they  may  be 
at  liberty  to  seize  upon  the  goods,  they  are  not  at  liberty  to  use  them  as 
their  own,  till  they  are  adjudged  to  be  their  own  by  the  civil  magistrate: 
civil  jurisdiction  may  so  far  cease,  as  to  give  them  a  right  to  take  pos- 
session; but  it  will  not  so  far  cease  as  to  give  them  a  right  to  keep  pos- 
session: they  may  seize  upon  the  equivalent;  but  it  is  the  civil  magia- 
trate  that  must  give  them  property  in  it. 

Civil  jurisdiction,  according  to  the  opinion  of  fCrrotius,  ceases  in  fet 
for  some -continuance  of  time,  when  we  are  satisfied  in  our  own  mind 
of  our  right  to  reparation,  but  are  morally  certain,  that  we  cannot  re- 
cover reparation  by  the  sentence  of  the  magistrate;  because  we  are  not 
able  to  prove  the  injury  or  the  damage  in  such  a  manner  as  the  laws  of 
the  society  require.  But  the  contrary  opinion  seems  to  be  the  nffte 
probable.     A  right,  whiefa  does  not  appear  to  the  society,  is  in  reaped 
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of  the  fiocietj,  no  better  than  a  right  which  does  not  exist.  All  the 
harm  that  we  do  to  those  who  are  under  its  protection,  in  support  of 
sueh  a  right,  must,  in  the  judgment  of  the  society,  be  so  mucn  cause- 
less harm.  They,  therefore,  by  their  civil  union,  have  a  right  to  be 
protected  against  this  harm;  and,  consequently,  we  by  our  civil  union 
with  the  same  society  have  given  up  our  right  to  do  it. 

What  has  been  Said  already,  concerning  private  defence,  may  easily 
be  applied  to  reparation  for  damages,  where  civil  jurisdiction  ceases  of 
right. 

IX.  If  we  ask  how  the  right  of  punishing,  which  pjgi^t  ^f  punish- 
every  individual  had  in  a  state  of  nature,  comes  to  be  faig,  how  restnin^ 
restrained  in  a  state  of  civil  society,  the  usual  answer  ^  }>y  civil  juria- 
18,  that  the  several  individuals  have  transferred  this  right  *^^^- 
from  themselves  to  the  civil  magistrate.     But  this  answer  does  not  take 
the  matter  up  high  enough.    The  civil  magistrate,  in  a  civil  society,  is 
the  executive  body,  which  is  appointed  to  act  for  the  collective  body  of 
it,  under  the  restraints  of  the  law.     And  if  the  civil  magistrate  is  ap^ 
pointed  to  act  for  the  society,  we  must  necessarily  conceive  the  society 
to  be  in  existence,  before  the  appointment  of  such  magistrate.    The 
first  social  compact  unites  a  number  of  independent  individuals  into  one 
body,  by  binding  them  to  act  together  for  certain  purposes.     In  such  a 
perfect  democracy  as  would  arise  from  this  compact,  all  the  members 
are  equal  to  one  another:  there  is  no  particular  executive  body,  con* 
sisting  of  one  single  person,  or  of  a  select  number  of  persons,  which 
has  any  authority  to  act  for  the  rest.     The  question,  therefore,  is,  how 
the  right  of  punishing,  which  individuals  had  in  a  state  of  nature, 
comes  to  be  restrained  in  such  a  society  as  this?    And  in  this  view,  it 
will  evidently  be  an  unsatisfactory  answer  to  say,  that  the  several  indi- 
viduals have  transferred  their  right  of  punishing,  to  the  civil  magistrate; 
because  there  is  no  such  thing  as  a  civil  magistrate,  to  whom  they  could 
transfer  it.     If  we  think  to  correct  this  answer  by  saying,  that  they 
transfer  their  right  of  punishment  from  themselves  to  the  society,  such 
a  correction  will  only  serve  to  make  it  unintelligible.    *£ach  indivi* 
dual  who  is  a  member  of  the  Society,  would,  in  a  state  of  nature,  have 
had  an  equal  right  of  punishing  with  the  rest:  for  this  right  is  not  con* 
fined  to  that  individual  in  particular,  who  has  been  injured  by  the  crime^ 
but  extends  alike  to  all  mankind.     The  society,  therefore,  being  noth* 
ing  else  but  an  aggregate  body  of  individuals,  who  have  each  of  them 
a  natural  right  of  punishing,  a  transfer  of  this  right  from  themselves  to 
the  society,  is  nothing  else  but  a  transfer  of  it -from  themselves  to  them- 
selves. 

The  restraint  upon  the  right  of  individuals  to  punish  a  criminal  se- 
parately, is  produced  by  civil  union,  in  the  same  manner  with  the  re- 
straint upon  the  rights  of  private  defence,  atad  of  obtaining  reparation 
by  private  force.  If  any  person,  who  is  under  the  protection  of  a  civil 
society,  is  charged  with  having  committed  a  crime,  the  society  is  oblig- 
ed to  take  care  that  he  is  not  injured,  under  the  notion  of  punishing 
him.  An  individual,  who  undertakes  to  inflict  the  punishment  by  his 
own  private  force,  and  at  his  own  private  discretion,  may  possibly  pre- 
tend that  a  crime  has  been  committed,  when  nothing  at  all,  or  at  least 
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nothing  criminal)  has  been  done;  or  he  may  rate  the  guilt  of  a  crime 
too  hi^;  or  he  may  inflict  a  greater  penalty  than  the  guilt  deserves. 
Upon  any  of  these  suppositions,  the  person,  who  is  charged  with  a 
crime,  and  who,  perhaps,  has  actually  been  guilty  of  one,  would  be 
injured  by  the  punishment  that  is  inflicted.     The  society,  therefore, 
which  has  engaged  by  the  social  compact  to  protect  him,  is  obliged  to 
stop  the  punisher  from  proceeding,  and  to  take  the  matter  into  its  own 
hands.    If  the  punisher  is  not  under  the  protection  of  the  same  societf 
with  the  offender;  this  society  acts,  in  respect  of  the  punisher,  do  other- 
wise, than  any  individual  might  have  done  in  the  liberty  of  nature: 
any  individual,  who  thought  that  the  offender  was  likely  to  be  injuredi 
was  at  liberty  to  interpose  and  to  protect  him  against  the  injury.   In 
respect  of  the  punisher,  all  the  difference  between  a  society,  with 
which  he  has  no  connexion,  interposing  in  behalf  of  the  offendier,  and 
an  individual,  in  the  liberty  of  nature,  interposing  for  the  same  pur- 
pose, is,  that  the  society  is  stronger  than  an  individual,  and  will,  there- 
fore, be  better  able  to  take  care  that  no  injury  shall  be  done.  In  respect 
of  the  offender,  indeed,  there  is  a  farther  difference;  for,  in  the  liberty 
of  nature,  he  had  no  claim  to  be  protected  from  injuries  by  any  indivi- 
dual; but  civil  union  gives  him  such  a  claim  upon  the  society,  which 
has  taken  him  under  its  protection.     But  if  this  interposition  of  the 
society  depends,  in  respect  of  the  punisher,  upon  the  same  principles 
with  the  interposition  of  an  individual  in  a  state  of  nature;  the  restraint 
that  arises  from  hence,  upon  his  liberty  of  punishing  separately,  is  a 
restraint  rather  in  fact  than  of  right:  he  is  still  at  liberty  to  punish  the 
offenders,  if  he  could,  and  only  gives  up  this  liberty,  because  he  cannot 
help  it.     But  suppose  the  punisher  to  be  under  the  protection  of  the 
same  society  with  the  offender;  the  restraint,  in  fact,  upon  his  liberty 
of  punishing  separately,  will  then  become  a  restraint  upon  it  of  right 
By  placing  himself  under  the  protection  of  this  society,  so  as  to  acquire 
a  claim  to  its  protection,  he  must  necessarily  be  understood  to  nave 
given  his  consent,  that  the  offender  should  be  protected  by  it,  as  well 
as  he:  because  the  society,  standing  engaged  to  protect  the  offender, 
could  not  receive  him  under  its  protection  upon  any  other  terms.  Now 
the  protection  of  the  offender  consists  in  the  interposition  of  the  society 
to  stop  the  punisher  from  acting  separately,  and  to  take  the  matter  into 
its  own  hands:  and  since  the  punisher,  by  his  civil  union  with  the  so- 
ciety, has  consented  to  this;  he  has,  by  such  consent,  given  up  his 
liberty,  or  his  right  of  punishing  separately.     What  has  been  said  of 
any  one  individual,  whom  we  have  here  called  the  punisher,  may  be 
applied  to  every  other  individual,  who  is  connected  with  the  society  by 
civil  union.     And  thus,  notwithstanding  each  of  them,  in  a  state  of  na- 
tural liberty,  had  a  right  of  punishing  a  criminal  separately,  by  their 
own  private  force,  and  at  their  own  discretion;  they  cease,  by  th«r 
own  consent,  to  have  such  a  right,  when  they  are  united  into  a  civil 
society,  in  respect  of  any  criminal,  who  is  a  member  of  their  body,  or 
is  under  the  protection  of  the  same  society  with  themselves. 

From  this  account  of  the  effect,  which  is  produced  by  civil  union 
upon  the  right  of  punishing,  it  appears,  that  there  is  no  occasion  to  ip' 

Juire,  how  the  society  acquires  this  right,  when  the  iildividuals  lose  it 
'or,  in  fact,  the  right  of  punishing,  which  individuals  had  in  a  state  of 
nature,  is  not  lost,  but  restrained,  oy  civil  union.    In  the  liberty  of  ^ 


a  V.  NATURAL  LAW,  345 

ture,  eaeh  had  a  right  of  punishing  separately:  civil  union  only  re- 
strains them  from  punishing  separately:  and,  consequently,  they  have 
still  the  same  right  of  punishing,  after  they  are  thus  united,  that  they 
bad  before;  except,  only,  that  they  have  agreed,  if  they  exercise  it  at 
all,  to  exercise  it  togeUier.  And  thus  the  right,  which  the  society, 
consisting  of  a  member  of  individuals,  has  to  punish,  appears^  at  last, 
to  be  nothing  else  but  the  joint  right  of  all  the  individuals. 

X.  Both  the  right  of  obtaining  reparation,  and  the  Difference  be- 
right  of  inflicting  punishment,  arise  out  of  an  injury,  in^^ttew  of  ^ 
and  are  brought,  in  the  same  manner,  under  civil  juris-  niage  and  of  pun- 
diction.  But  there  is  one  material  di£ference  between  ishment 
these  two  rights,  in  a  state  of  nature,  which  makes  a  difference,  in  a 
state  of  society,  between  the  jurisdiction  of  the  society  in  matters  of 
reparation,  and  its  jurisdiction  in  matters  of  punishment. 

When  an  injury  has  been  committed,  in  the  liberty  of  nature,  the 
only  person  who  has  a  right  to  reparation,  and  to  make  use  of  force  for 
obtaining  it,  is  the  person  who  has  suffered  damage  by  the  injury. 
*  Others,  who  choose  to  give  him  theii-  assistance,  are  then  only  at 
liberty  to  give  it,  if  he  asks  for  it,  or  if  they  see  that  he  wants  it.  As, 
on  the  one  hand,  he  cannot  compel  them  to  assist  him,  so,  on  the  other 
hand,  if  he  waives  his  right,  either  expressly  or  tacitly;  either  by  de- 
claring openly,  that  he  does  not  require  any  reparation,  or  by  setting 
0till  and  not  endeavouring  to  obtain  any,  they  have  no  right  to  take  the 
quarrel  upon  themselves,  of  their  own  accord,  and  to  enforce  repara- 
tion for  him.  The  reparation  was  due  only  to  him:  if,  therefore,  he 
gives  it  up,  it  is  due  to  nobody  else;  so  that  the  offender  stands  clear 
of  all  demands;  and  whatever  they  may  take  from  him,  under  the  no- 
tion of  obtaining  reparation  for  the  sufferer,  it  will  be  taken  from  him 
unjustly.  The  consequence  of  this,  in  civil  societies,  is  what  we  have 
just  now  hinted  at:  though  he  is  restrained,  by  civil  union,  from  ob- 
taining reparation  by  his  own  force,  and  at  his  own  discretion,  jet  the 
ri^t  to  obtain  it  is  still  his:  he  is  obliged,  indeed,  if  he  seeks  it  at  all, 
to  seek  it  by  the  public  force,  under  the  direction  of  the  common  un- 
derstanding: but  the  society  interposes  with  this  force  in  his  right,  and 
not  in  its  own. 

When  a  crime  has  been  committed,  in  the  liberty  of  nature,  the 
right  of  punishing  the  criminal  is  not  confined  to  the  person  who  has 
been  hurt  by  the  crime:  every  individual  has  the  same  right  that  he  has, 
to  correct  or  restrain  such  a  bad  disposition,  as  may  be  hurtful  to  any 
of  them  hereafter,  if  it  is  not  corrected  or  restrained;  that  is,  every  in- 
dividual has  the  same  right  that  he  has,  to  punish  the  criminal.  The 
consequence  of  this  is,  that  though  in  a  state  of  civil  society,  each  indi- 
vidual, who  is  a  member  of  such  society,  is  restrained  by  civil  union, 
from  punishing  a  criminal  separately  by  his  own  force,  and  at  his  own 
discretion,  yet  each  and  all  of  them  have  still  the  right  of  punishing 
jointly,  by  the  public  force,  and  under  the  conduct  of  the  common  un- 
derstanding. The  society,  therefore,  when  it  inflicts  punishment, 
inflicts  it  in  the  right  of  all  the  individuals  that  compose  such  society: 
or  since  the  society  is  nothing  else  but  the  aggregate  body  of  all  these 

*  See  Book  I.  Chap.  XCX.  ^  III. 
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individuals,  we  may  say,  that  the  society  inflicts  punishment  in  its  own 
right,  or,  as  it  is  more  usually  expressed,  in  the  right  of  the  public. 

From  hence  it  appears,  why  the  same  injury,  when  it  is  considered 
as  dolhg  damage,  should  be  called  a  private  offence,  and  when  it  is 
considered  as  a  crime,  should  be  called  a  public  offence.  It  is  called  a 
private  or  a  public  offence  in  reference  to  the  person  who  is  offended 
by  it,  and  has  a  right  to  take  notice  of  it.  When,  therefore,  it  is  con- 
sidered as  doing  damage,  it  is  called  a  private  offence;  because  the  re- 
paration is  due  to  some  one  or  more  private  persons.  But  when  it  is 
considered  as  an  evidence  of  a  hurtful  disposition,  it  is  a  public  offence; 
because  it  gives  the  society,  which  is  a  public  person,  a  right  to  pun- 
ish the  offender. 

I  have  here  called  the  jurisdiction,  which  a  civil  society  has  both  in 
matters  of  private  and  of  public  wrong,  by  the  general  name  of  eivil 
jurisdiction.  *  Though  it  is,  I  believe,  more  usual,  to  call  only  its  ju- 
risdiction in  matters  of  private  wrong,  civil  jurisdiction;  and  its  juru- 
diction,  in  matters  of  public  wrong,  criminal  jurisdiction. 

From  hence,  likewise,  it  appears,  that  after  a  man  has  been  proved 
to  have  done  any  damage,  and  the  public  is  satisfied  both  of  the  fact  and 
of  the  reparation,  whicn  is  due  for  it;  there  is  no  right  in  the  society 
to  remit  such  reparation;  because  it  is  due  to  the  individual  who  has 
suffered  the  damage,  and  not  to  the  society.  But  after  it  has  been  proved, 
in  like  manner,  tihat  a  man  has  committed  a  crime,  the  society  has  a 
right  to  pardon  him,  or  to  remit  the  punishment:  because  the  punish* 
ment  is  not  due  to  any  individual  in  particular,  b\it  to  all  of  them 
equally;  that  is,  to  the  society  itself. 

Right  to  punish,  XL  Now  we  have  seen,  how  the  right  of  individoais 
bow  Tested  in  the  to  punish  separately,  is  restrained  in  a  state  of  civil  sod- 
civil  magistrate,      ^^j^  ^^^  \yj  y^\^^i  means  the  right  of  punishing  is  vested 

in  the  collective  body  of  the  society;  it  will  be  no  difficult  matter  to 
understand,  how  it  comes  into  the  hands  of  the  civil  magistrate.  By 
the  civil  magistrate,  is  here  meant  the  supreme  executive  body  erf*  the 
society;  whether  it  consists  of  one  or  of  more  persons,  acting  under  the 
checks  and  controls  of  the  legislative.  Indeed,  we  commonly  take  into  our 
notion  of  the  civil  magistrate,  not  only  the  supreme  executive  body,  but, 
likewise,  all  other  persons  who  have  any  jurisdiction.  However,  as  infe- 
rior magistrates  have  only  a  jurisdiction  derived  from  the  supreme  execu- 
tive body,  it  is  not  necessary  to  enlarge  the  definition  of  the  civil  magis- 
trate, in  order  to  include  them  in  it.  As  the  first  social  compact  restrains 
the  several  members  of  a  civil  society  fi'om  punishing  a  criminal  sepa- 
rately, and  vests  the  right  of  punishing  in  the  society  itself;  that  is,  in  dl 
the  members  acting  jointly;  so  when  it  is  farther  agreed  to  establish  any 
particular  executive  body,  or  civil  magistrate,  the  right  of  punishing, 
which  was  before  vested  in  the  whole  society,  collectively,  is  vested 
by  this  agreement  in  such  executive  body.  A  transfer  here  may  be 
so  explained  as  to  be  intelligible  enough.  For  though  the  several  in- 
dividuals could  not,  in  the  first  act  of  civil  union,  be  understood  in  any 
sense,  to  transfer  their  natural  right  of  punishing  separately,  to  the 
civil  magistrate,  because  the  first  act  of  civil  union  does  not  estabiiafa 
any  civil  magistrate;  yet  the  society,  after  it  is  formed,  or  all  the  indivi* 

*  See' page  275. 
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doaky  after  they  are  united  into  one  collective  body  by  the  first  social  com- 
pact, may,  if  we  like  the  expression,  be  said  to  transfer  the  social  right 
of  punishing  collectively,  to  the  executive  body:  only  we  should  ob- 
serve, that  this  transfer  consists  in  nothing  else,  but  in  the  society's 
having  made  a  standing  appointment  of  an  executive  body,  to  act  for  it 
with  the  common  force  in  matters  of  punishment.  In  like  manner, 
though  the  several  individuals  could  not  be  understood,  in  any  sense, 
to  transfer  the  right  of  punishing  from  themselves  to  the  society;  because 
this  would  only  be  a  transfer  of  it  from  themselves  to  themselves;  yet 
we  may  say,  that  the  society  transfers  the  right  which  it  has  to  pun- 
ish collectively,  to  the  civil  magistrate;  that  is,  to  some  part  of  the  col- 
lective body:  if  we  think  that  a  standing  appointment  of  this  part  to  act 
tor  the  whole  can  properly  be  called  a  transfer. 

But  it  is  to  be  observed,  that  an  executive  body,  whether  it  consists 
of  one  person  or  of  more,  has  not  the  full  liberty  or  right  of  punishing 
which  the  collective  body  had,  unless  the  legislative  power  is  delegated 
to  it,  as  well  as  the  executive  power.  All  punishment  in  a  state  of 
civil  society  is  to  be  inflicted  by  the  common  force,  under  the  direction 
of  the  common  understanding.  If  the  society,  therefore,  punishes  in 
its  collective  body,  it  acts  under  no  external  restr^^nts,  but  may  punish 
or  pardon  according  to  its  own  discretion;  by  which  I  mean  its  own 
judgment  of  right  and  wrong:  because  the  common  understanding,  as 
weU  as  the  common  force,  is  in  the  keeping  of  the  collective  body.  In 
Hke  manner,  if  the  samue  peison,  or  the  same  select  body  of  persons,  to 
whom  the  executive  power  is  committed,  should  be  entrusted  likewise 
with  the  legislative  power;  such  an  establishment  would  give  this  per- 
soDy  or  this  body  of  select  persons,  as  absolute  a  power  in  matters  of 
punishment,  as  the  law  of  nature  and  the  purposes  of  civil  power  can 
allow  of.  *  But  if  the  executive  body  has  only  the  executive  power^ 
which  is  all  that  the  name  of  such  body  imports,  it  is  under  Uie  re- 
straints of  the  law,  and  can  only  punish  under  the  directions  of  the 
legislative  body:  because  the  common  understanding  of  the  society 
speaks  by  its  legislative  body;  whether  that  legislative  is  the  who)e 
collective  body  of  the  society,  or  some  select  part  of  it^  to  which  the 
legislative  power  is  committed.  Nay,  if  the  executive  body  has  noth- 
ing else  entrusted  to  it  by  the  constitution,  besides  executive  power, 
as  it  could  not  punish,  so  neither  could  it  pardon  at  discretion:  for  the 
executive  power  in  itself  is  not  a  discretionary  power  in  any  respect, 
but  is  either  to  act  or  not  to  act,  as  the  common  understanding  speaking 
by  the  laws,  directs  it  When,  therefore,  the  constitution  of  govern- 
ment allows  the  civil  magistrate  or  executive  body  to  have  a  discretion- 
ary power  of  pardoning,  this  is  considered  as  something  distinct  from 
mere  executive  power,  and  is  called  prerogative. 

But  though  the  executive  body  acts  under  the  restraints  of  the  law, 
yet  it  is  appointed,  in  matters  oi  punishment,  to  act  with  the  common 
force,  instead  of  the  society.  In  consequence  of  civil  union,  all  the 
individuals  act  jointly;  that  is,  the  society  acts  with  its  public  force,  in 
matters  of  punishment,  for  the  common  security  of  all  its  members. 
But  in  consequence  of  the  establishment  of  an  executive  body,  this 
body  acts  witfi  the  public  force  for  the  same  purpose.     All  crimes, 
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therefore,  where  such  a  body  is  established,  may  be  considered  as  of- 
fences against  the  executive  body  in  particular:  because  they  are  in- 
consistent with  the  common  security,  which  this  body  is  to  guard  and 
maintain  with  the  public  force  of  the  society. 

How  far  civil  ju-  XI L  *Grotius  seems  to  be  of  opinion,  that  civil  ju- 
risdiction may  risdiction  cannot  cease  in  fact,  for  the  present  instant,  in 
cease,  in  rmect  matters  of  punishment.  Mankind,  in  a  state  of  society, 
punish.  ^        ^  ^^^  ^^  liberty  to  defend  themselves  by  their  own  private 

force  against  an  injury,  which  is  so  near  at  hand  as  not 
to  allow  them  time  for  applying  to  the  civil  magistrate  to  defend  them. 
But  though  defence,  at  the  present  instant,  may  be  necessary,  there  is 
not  the  same  immediate  necessity  for  punishing  a  criminal:  punishment 
will  answer  the  ends,  that  are  proposed  by  it,  as  well  if  it  is  inflicted 
some  time  henqe,  as  if  it  was  to  be  inflicted' just  now.  There  seems, 
therefore,  in  matters  of  punishment  to  be  always  leisure  enough  for 
applying  to,  the  civil  magistrate.  It  may  be  ssdd  in  reply,  that,  if  the 
criminal  is  making  his  escape,  there  may  possibly  be  no  opportunity  at 
all  of  punishing  him,  unless  the  present  opportunity  is  made  use  of. 
When  we  have  been  robbed  of  our  money  or  our  goods,  and  the  crimi« 
nal  is  going  away,  so  that  we  are  in  no  danger  of  suffering  any  other 
harm  at  present,  than  what  he  has  done  already;  if  any  thing  can  jus- 
tify us  in  killing  him  with  an  arrow  or  a  pistol,  it  must  be  eitiher  the 
purpose  of  obtaining  reparation  for  what  we  have  lost,  or  the  purpose 
of  punishing  him,  to  prevent  his  doing  the  like  mischief  hereafter  either 
to  ourselves  or  to  others.  The  mere  taking  away  his  life  cannot  cotte 
within  the  notion  of  reparation,  any  otherwise  than  as  we  may  suppose 
it  to  be  the  only  possible  means  of  getting  our  money  or  our  goods 
again,  when  he  is  going  away  with  them.  And  it  is  most  probable,  if 
we  were  asked  why  we  killed  him,  that,  instead  of  taking  notice  of  the 
reparation  due  to  us  for  the  damage  which  he  had  done,  we  should  say, 
that  we  did  it  in  order  to  take  a  dangerous  man  out  of  the  way,  and  to 
prevent  his  doing  any  farther  mischief.  If  this  is  the  answer,  which 
the  common  sense  of  mankind  would  suggest  to  them  upon  this  occa- 
sion, it  is  plain,  that,  in  the  judgment  of  mankind,  the  death  of  the 
criminal,  in  these  circumstances,  is  intended  as  a  punidiment:  for  (Jie 
notion  of  punishment  consists  in  making  a  person,  who  has  shown  a 
hurtful  disposition  by  some  harm  already  done,  suffer  such  evil  as  will 
prevent  his  doing  the  like  again. 

But  supposing  it  to  be  true,  that,  where  civil  jurisdiction  thus  ceases, 
the  members  of  a  civil  society  would  be  at  liberty  to  punish  one  another 
separately,  if  they  were  under  no  other  restraint  but  whiit  arises  from 
civil  union,  yet  they  may  be  still  farther  restrained  by  civil  laws.  And 
such  laws  would  be  reasonable  upon  account  of  the  likelihood  that  this 
liberty  might  be  abused:  they  might  pretend,  that  they  punished  the 
criminal  by  their  own  private  force,  because  they  found  it  impossible 
to  call  in  the  civil  magistrate,  when  perhaps  no  crime  was  committed 
which  deserved  punishment;  or,  at  least,  when  they  might  have  had 
the  assistance  of  the  civil  magistrate,  if  they  had  chosen  it 

We  may  observe  by  the  way,  that  no  person  can  inflict  any  punish- 
ment|  less  than  death,  by  his  own  separate  right,  under  the  notion  of  a 
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&ilure  of  civil  jurisdiction,  in  fact,  for  the  present  instant.  For  if  the 
punisher  had  the  criminal  so  much  in  his  power  as  to  be  able  to  choose 
what  sort  of  punishment  he  would  inflict,  he  certainly  had  an  opportu- 
nity of  applying  to  the  civil  magistrate,  and  consequently  civil  jurisdic- 
tion did  not  cease.  But  whoever  ventures  to  punish  a  criminal  with 
death,  upon  a  supposition  that  civil  jurisdiction  does  cease,  ought  to  be 
well  assured  that  the  crime  deserves  death:  for  if  it  does  not,  however 
the  laws  of  his  country  might  acquit  him  of  murder,  he  could  not  ac* 
quit  himself  of  it  in  his  own  conscience. 

Where  civil  jurisdiction  ceases  in  fact  for  any  length  of  time,  as  it 
does  when  the  subjects  are  in  a  state  of  rebellion,  those  who  are  in  such 
state,  are  not  under  the  protection  of  the  public:  and  though  a  man  may 
be  restrained  by  civil  laws  from  punishing  them  for  any  crime  which 
they  commit,  yet  if  we  look  no  farther  than  the  obligations  arising  im- 
mediately out  of  civil  union,  he  would  be  at  liberty  to  punish  them. 

Where  civil  jurisdiction  foils  of  right,  the  natural  liberty  of  punish- 
ing is  governed  by  the  same  rules  with  the  natural  liberty  of  defence, 
or  of  wtaining  reparation  for  damages.  And  as  these  rules  have  been 
already  explained  at  large,  it  is  needless  to  repeat  them  here. 

XIIL  The  reader  will  now  perceive  of  what  use  it  is  Nfttuni  principlcf 
to  trace  out,  as  we  did  in  the  former  book,  the  natural  W^**^  ®j^®  "^ 
principles  of  punishment  amongst  individuals  in  a  state  ^  ^"  ^^^^ 
of  equality;  *to  point  out  the  ends  which  punishment  has  in  view;  and 
the  reasons  which  justify  it;  to  mention  the  rules  that  are  to  be  observed 
in  capital  punishments;  to  determine  the  nature  of  those  actions  which 
are  punishable;  to  explain  the  notion  of  guilt,  and  the  manner  of  esiir 
mating  it;  to  settle  the  proper  measure  of  punishment;  to  show  uponi 
whom  it  may,  and  upon  whom  it  may  not  be  inflicted;  and  by  what 
means,  when  it  is  inflicted  upon  the  ancestor,  it  may  affect  the  heir, 
notwithstanding  the  heir  could  not  justly  be  punished  for  the  crime  of 
the  ancestor.  For  though,  when  we  were  tracing  out  those  principles, 
we  applied  them  to  mankind,  considered  as  individuals  in  a  state  of 
equality;  yet  the  principles  themselves  extend  farther,  and  may  be  ap- 
plied to  mankind,  considered  as  united  into  civil  societies.  The  right 
which  a  society  has  to  punisk  its  members,  whether  it  exercises  this 
right  by  itself  or  by  its  civil  magistrate,  is  nothing  else  but  the  joint 
right  of  all  the  individuals  that  make  up  the  society.  Whatever,  there- 
fore, are  the  principles  by  which  the  law  of  nature  requires  an  indivi- 
dual to  guide  himself,  when  he  punishes  by  his  own  private  force,  and 
at  his  own  discretion;  the  common  understanding  of  a  civil  society  is 
to  be  guided  by  the  like  principles,  when  it  punishes  either  by  itself 
or  by  its  civil  magistrate. 

XIV.  We  make  a  wrong  application  of  the  principles  j^^^^^  ^ot  pun- 
by  which  the  law  of  nature  requires  individuals  to  guide  bhable  by  indiTi- 
themselves  in  matters  of  punishment,  when  we  conclude  duala,  may  be  pun- 
that  no  actions  are  punishable  by  mankind,  after  they  are  '^^  ^^  "'^^ 
united  into  a  civil  society,  but  those  only  which  are 
punishable  bv  individuals  in  the  liberty  of  nature.  In  on^  sense,  in<- 
deed,  this  rule  will  hold  good.  All  actions  which  are  punishable  by  a 
civil  society,  or  by  the  civil  magistrate  of  such  society,  must  be  of  the 
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same  sort  with  those  which  are  punishable  hj  individuab  acting  sepi* 
rately  and  independently;  that  is,  *as  none  but  unjust  actions  are  to  be 
punished  in  a  state  of  nature,  so  none  but  unjust  actions  are  to  be  pun- 
ished in  a  state  of  civil  society.  But  when  the  rule  is  thus  expressed, 
we  caniiot  infer  from  it,  that  the  civil  magistrate  has  no  right  to  puniah 
any  other  actions,  besides  those  which  independent  individuals  Wet 
right  to  punish  separately;  unless  it  could  first  be  shown,  that  no  a^ 
tiops  can  be  unjust  in  a  state  of  society,  besides  those  which  are  unjust 
in  a  state  of  nature.  All  actions  which  do  harm,  and  by  the  harm 
which  they  do,  are  an  evidence  of  a  hurtful  and  dangerous  disposidon 
in  the  person  who  commits  them,  are  crimes.  The  hurtful  or  daDge^ 
ous  disposition  of  the  criminal  is  his  f  guilt,  and  makes  it  just  to  punish 
him;  that  is,  to  inflict  some  evil  upon  him,  which  may  correct  or  re- 
strain that  dispo^tion,  in  order  to  secure  mankind  against  his  doing  the 
same  or  the  like  harm  for  the  future.  If,  therefore,  any  actions  which, 
in  a  state  of  nature,  would  have  dope  no  barm  to  mankind,  become 
hurtful  to  them  in  a  state  of  society;  such  actions,  though  they  do  not 
laake  it  just  for  individuals,  acting  separately,  to  punish  the  doer  of 
them,  wiU  make  it  just  for  a  society,  or  for  the  civil  magbtrate  to  pun- 
iah him. 

Perhaps  we  may  see  the  truth  of  this  reasoning  more  clearly  in  the 
case  of  reparation,  than  we  do  in  the  case  of  punishment.  The  natural 
rule  of  reparation  amongst  separate  individuads^  is,  that  no  reparation  b 
due,  where  no  damage  has  been  done.  And  the  rule  amongst  the  mem- 
bers of  a  civil  society  is  the  same.  But  we  cannot  conclude  from  hence) 
that  there  is  no  reparation  due  amongst  the  members  of  a  civil  society, 
in  any  instance,  but  where  it  would  have  been  due  amongst  separate 
individuals.  :( Mankind,  in  a  state  of  civil  society,  acquire  many  strict 
or  perfect  rights  which  they  had  not  in  a  state  of  nature:  such  actions, 
therefore,  may  do  damage  amongst  the  members  of  civil  society,  as 
would  have  done  no  damage  amongst  separate  individuals.  The  natural 
rule  is  the  same  in  both  cases;  but  it  is  different  in  its  application:  in  a 
state  of  society,  as  well  as  in  a  state  of  nature,  no  reparation  is  due, 
unless  some  damage  has  been  done:  but  many  actions  may  be  attended 
with  an  obligation  to  make  reparation  in  a  state  of  society,  which  were 
not  attended  with  such  an  obligation  in  a  state  of  nature. 

It  may  be  Csu-ther  said,  that  separate  individuals  cannot  punish  any 
thing  besides  natural  injustice.  But  if  we  inquire  what  is  meant  bj 
natural  injustice,  we  shall  find,  that  the  words  admit  of  three  senses: 
in  the  first  sense  this  principle  is  not  true;  in  another  sense,  the  reason 
why  nothing  else  is  punishable  by  mankind,  when  they  are  considered 
as  separate  individuals,  does  not  extend  to  them,  when  considered  as 
members  of  a  civil  society;  and  consequently  this  principle,  though  it 
is  true,  will  be  nothing  to  the  purpose;  and  in  a  third  sense  of  the  same 
words,  we  may  reduce  whatever  is  punishable  by  the  civil  magistrate 
to  the  notion  of  natural  injustice,  though  we  contend  at  the  same  time, 
that  the  magistrate  has  a  right  to  punish  many  actions  which  were  not 
punishable,  or  which  even  could  not  exist  in  a  state  of  nature. 

Natural  injustice,  in  its  most  proper  and  strict  sense,  signifies  the 
doing  harm  to  mankind  by  violating  what  are  strictly  and  properly 
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called  *  their  natural  rights;  that  is,  such  rights  as  belong  to  mankind 
originally  bj  the  gift  of  nature,  without  the  intervention  of  any  human 
act:  their  rights,  lor  instance,  to  life,  to  liberty,  to  freedom  from  pain, 
&c.  In  this  sense  of  the  words — natural  injustice — ^it  is  not  true  that 
nothing  else  is  punishable  by  individuals  in  the  liberty  of  nature.  The 
law  of  nature  forbids  the  violation  of  their  adventitious  rights,  as  well 
as  of  their  natural  rights;  and  allows  them  equally  to  secure  the  enjoy- 
ment of  their  rights  of  either  sort,  by  punisnine  any  person  who,  by 
having  done  harm  already,  in  respect  either  of  their  strictly  natural, 
or  of  their  adventitious  rights,  has  shown  that  he  is  disposed  and  is 
likely  to  do  them  harm  again,  if  he  is  not  corrected  or  restrained. 
Unless  the  right  of  punishing,  as  it  subsists  amongst  individuals  in  a 
state  of  natural  libertv,  extended  to  the  violation  of  their  adventitious 
rights,  it  would  not  be  lawful  for  separate  individuals  to  punish  theft; 
because  theft  is  a  violation  of  property,  and  the  right  of  tp>*operty  is  of 
the  adventitious,  and  not  of  the  strictly  natural  sort. 

But  suppose  we  enlarge  the  meaning  of  natural  injustice,  and  under- 
stand by  it  not  merely  the  violation  of  what  are  strictly  called  natural 
rights,  but  the  violation  of  any  rights,  whether  original  or  adventitious; 
which  are  sometimes,  in  a  larger  sense,  called  natural  rights,  as  belong- 
ing to  mankind  in  a  state  of  nature.  In  this  sense  it  is  true,  that  sepa- 
rate individuals  cannot  punish  any  thing  besides  natural  injustice.  But 
their  right  to  punish  even  this,  is  founded  merely  in  its  being  injustice, 
and  not  in  its  being  precisely  natural  injustice.  And  consequently  if 
any  other  sort  of  injustice,  besides  what  is  called  natural,  was  possible 
amongst  individuals  in  a  state  of  nature,  they  would  have  the  same 
right  to  punish  this  other  sort;  because  this,  likewise,  though  it  was 
not  natural  injustice,  would,  however,  be  injustice.  The  reason,  there- 
fore, why  they  can  only  punish  natural  injustice,  does  not  depend  upon 
the  nature  of  the  right  to  punish,  but  upon  the  particular  situaticm  and 
circumstances  of  the  punishers:  they  cannot  punish  any  thing  besides 
natural  injustice;  because,  in  their  particular  situation  and  circumstan- 
ces, no  other  sort  of  injustice  can  exist.  But  if  the  reason  which  re- 
strains their  right  of  publishing,  to  natural  injustice  only,  depends  upon 
their  situation  and  circumstances,  and  not  upon  the  nature  of  the  right 
itself;  the  principle  here  laid  down,  that  individuals  in  a  state  of  natural 
liberty  can  punish  nothing  else:  besides,  natural  injustice  will  be  little 
to  the  purpose,  when  it  is  alleged  as  an  argument  to  prove,  that  the 
same  individuals  can  have  no  right  to  punish  any  other  sort  of  injustice, 
after  they  are  united  into  a  civil  society.  For,  in  civil  society,  their 
situation  and  circumstances  are  so  altered,  that  another  sort  of  injustice, 
besides  what  is  here  called  natural,  becomes  possible.  The  cause, 
therefore,  which  in  a  state  of  nature  restrained  punishment  to  natural 
injustice,  is  then  removed.  It  was  before  a  restraint  in  fact  and  not  of 
right;  they  could  not  punish  any  injustice,  besides  natural  injustice; 
not  because  no  other  act  of  injustice  is  punishable  upon  the  same 
grounds  that  natural  injustice  is^  but  because  no  other  sort  of  injustice 
could  ekist.  When,  therefore,  by  the  introduction  of  civil  society, 
another  ,Wt  of  injustice  becomes  possible;  the  restraiilt  that  there  was 
in  fact^  upon  their  right  of  punishing  befinre,  is  tak^n  off;  and  this  other 

*  See  Book  I.  Chap.  H.  %  Vltt.  f  See  Book  1.  Chap.  in.  %  n.  VH. 


35»  INSTITUTES  OP  B.  0. 

sort  of  injustiGe  becomes  punishable  upon  the  same  principles  of  die 
law  of  nature,  which  gave  them,  in  a  state  of  equality,  a  right  to  pun- 
ish natural  injustice.  This  other  sort  of  injustice  may  be  called  social 
injustice,  which,  as  far  as  it  can  be  distinguished  from  natural,  consists 
in  doing  harm  to  mankind  by  violating  any  rights  which  belong  to  them 
in  a  state  of  civil  society,  and  are  diiierent  from  the  rights  whicli  be- 
longed to  them  in  a  state  of  nature.  Mankind  in  a  state  of  nature, 
have  a  right  to  punish  any  person  who  has  designedly  and  maliciouslj 
committed  any  injustice;  because  the  law  of  nature,  when  thej  have 
suffered  causeless  harm  from  him  already,  and  find  from  thence,  that  he 
is  disposed  to  do  them  future  harm,  allows  them  to  guard  a^inst  such 
future  harm,  by  correcting  or  restraining  him.  This  principle  of  the 
law  of  nature  extends  to  social  injustice,  and  is  not  confined  to  natural 
injustice:  because  one  sort  of  injustice  does  harm  to  mankind,  as  well 
as  the  other;  and  the  law  of  nature  no  more  forbids  them  to  guard  them- 
selves against  one  sort  of  harm,  than  it  forbids  them  to  guard  thenisel?efi 
against  the  other. 

Natut*al  injustice,  in  a  third  sense  of  the  words,  may  mean  the  vio- 
lation of  any  right  which  is  under  the  protection  of  the  law  of  nature; 
that  is,  any  right  of  which  the  law  of  nature  forbids  the  violation,  h 
this  sense  individuals,  in  the  liberty  of  nature,  have  certainly  do  right 
to  punish  any  thing  else,  besides  natural  injustice:  and  we  may  crant, 
too,  that  a  civil  society  or  a  civil  magistrate  has  no  right  to  punish  any 
thing  else.  But  it  will  be  no  consequence  that  the  society,  or  the  civil 
magistrate  for  the  society,  has  not  a  right  to  punish  many  actions  which 
were  not  punishable  by  separate  and  independent  individuals.  For  the 
social  rights  of  mankind  are,  in  this  sense  of  the  words,  as  much  natural 
rights  as  any  that  belonged  to  them  originally  by  the  gift  of  nature,  or 
as  any  that  belonged  to  them  either  originally  or  adventitiously  in  a  state 
of  nature.  All  their  social  rights  are  acquired  consistently  with  the 
law  of  nature:  they  are  acquired  by  consent  either  express  or  tacit, 
either  direct  or  implied:  and  *all  riehts  which  are  so  acquired,  are 
equally  under  the  protection  of  the  law  of  nature;  because  this  iiw 
equally  forbids  the  violation  of  any  of  them. 

It  is  a  crime  for  any  man,  who  is  a  member  of  a  civil  society,  to  join 
with  the  enemy  in  time  of  war  and  to  fight  against  that  society.  But 
if  we  confine  the  notion  of  natural  injustice  to  the  violation  of  such 
rights  as  belonged  to  mankind  in  a  state  of  nature,  this,  though  we  call 
it  a  crime,  cannot  be  an  act  of  natural  injustice;  for  it  is  so  far  from  vio- 
lating any  such  right,  that,  in  a  state  of  nature,  the  act  itself  would  be 
impossible.  No  man  can  fight  against  the  society  of  which  he  is  a  mem- 
ber, when  he  is  not  a  member  of  any  society  at  all.  The  social  injus- 
tice of  the  act  is  what  makes  it  criminal:  the  society,  when  he  became 
a  member  of  it,  acquired,  by  his  own  consent,  a  right  to  his  assistance 
towards  securing  and  advancing  the  general  good:  and  to  join  with  the 
enemy  in  fighting  against  it  is  a  violation  of  this  right.  In  one  sense, 
indeed,  this  is  an  act  of  natural  injustice;  and  in  such  a  sense  as  will 
make  it  punishable  upon  principles  of  the  law  of  nature.  Though  ^ 
is  not  a  violation  of  any  right  which  belonged  to  mankind  in  a  state  of 
nature,  yet  it  is  a  violation  of  such  a  right  as  was  acquired  agreeably  to 

•  See  Book  I.  Chap.  U.  4  Vm. 
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the  law  of  nature,  and  is  under  the  protection  of  this  law.  What  has 
here  been  said  concerning  one  instance  of  treason,  will  be  applicable 
to  manj  other  instances;  the  crimes,  which  are  ranked  under  this  head, 
consist  in  such  acts,  as  were  impossible,  and,  therefore,  could  not  be 
punishable,  in  a  state  of  nature.  But  he  would,  in  the  meantime,  be 
thought  to  maintain  a  doctrine  very  unreasonable  in  itself,  and  very 
destructiye  to  his  country,  who  should  contend,  that  treason  is  not  pun- 
ishable, in  a  state  of  society,  because  it  is  not  a  violation  of  any  right, 
which  subsists  in  a  state  of  nature. 

Where  a  man  has  wool  produced  by  his  own  sheep;  he  would,  in  a 
state  of  nature,  be  at  liberty  to  carry  it  to  any  place  that  he  pleased; 
and  to  sell  it  to  any  persons  that  he  pleased.  This  liberty  is  not  re-, 
strained  merely  by  the  act  of  social  union;  he  may  be  a  member  of  a 
civil  society^  and  yet  be  at  liberty  to  carry  his  own  wool  to  a  foreign 
market,  and  to  sell  it  there  to  foreigners.  This  is  no  act  of  natural  in- 
justice, in  one  sense  of  the  words;  because  it  is  no  violation  of  any 
right  that  belonged  to  mankind  in  a  state  of  nature.  Ai^<l  it  is  no  act 
of  social  injustice,  by  any  immediate  effect  of  the  social  compact. 
When  we  consider  the  owner  of  the  wool  as  a  member  of  any  civil  so- 
ciety, the  society  has,  indeed,  a  right,  in  consequence  of  the  social 
compact,  to  hinder  him  from  disposing  of  his  wool  in  such  a  manner,  as 
appears  to  the  common  understanding  to  be  hurtful  to  the  public.  But 
whether  the  selling  of  it  to  foreigners  will  be  hurtful  to  the  public  or 
not,  in  the  judgment  of  the  common  understanding,  appears  only  by 
the  laws.  He  will,  therefore,  continue  at  liberty  to  sell  it  to  whom 
he  pleases;  as  long  as  the  laws  of  his  country  are  silent  upon  this  head. 
But  as  soon  as  these  laws  have  forbidden  him  to  sell  it  to  foreigners; 
such  selling  becomes  an  act  of  social  injustice;  and  the  society  will, 
upon  the  principles  of  the  law  of  nature,  have  a  right  to  punish  him 
for  it.  I  say,  upon  the  principles  of  the  law  of  nature;  because  the 
law  of  nature  leaves  all  the  members  of  the  society  acting  jointly;  that 
is,  it  leaves  the  soeiety  itself,  or  the  civil  magistrate  acting  in  its  stead, 
at  liberty  to  punish  any  person,  who  designedly  does  causeless  harm; 
whether  that  harm  affects  mankind  in  such  rights,  as  were  the  original 
gift  of  nature,  or  in  such,  as  were  acquired  in  a  state  of  nature,  or  in 
such,  as  were  acquired  in  a  state  of  society  agreeably  to  the  law  of  nature. 

Drunkenness,  lewdness,  prodigality,  and  idleness,  do  harm  only  to 
the  vicious  themselves,  and  no  harm  to  others,  when  mankind  are  con- 
sidered as  separate  and  unconnected  individuals.  *  They  are,  there- 
fore, such  crimes,  as  mankind  are  not  at  liberty  to  punish,  in  a  state  of 
nature.  These  vices  may,  and  most  probably  will,  lead  men  to  some 
act  of  natural  injustice;  and  when  they  do,  though  this  act  is  punishable, 
yet  still  the  vices  themselves,  as  no  natural  injustice  is  included  in  the 
notion  of  them,  are  only  the  remote  occasion  of  the  punishment.  But 
in  a  state  of  society  it  is  otherwise.  As  the  compact,  which  unites 
mankind  into  a  civil  society,  binds  all  and  each  of  the  members  on  the 
one  hand,  to  advance  the  general  good,  in  such  a  manner  as  the  com- 
mon understanding  shall  prescribe,  so  it  gives  the  society,  on  the  other 
hand,  a  right  to  demand  this  of  all  and  each  of  the  members.  When 
the  laws,  therefore,  in  view  to  the  general  good,  have  forbidden  these 

•  See  Book  I.  Chap.  XVIU.  §  K. 
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vices,  they  become  matter  of  social  injustice;  and  the  society  has  a  right, 
upon  the  principles  of  the  law  of  nature,  to  punish  those,  who  are 
guilty  of  them. 

In  like  manner,  offences  against  God,  though  they  are  *  not  objects  of 
human  punishment  in  a  state  of  nature,  may  be  punished  by  the  ciril 
magistrate,  in  a  state  of  society.  When  we  consider  mankind  as  sepa- 
rate individuals,  there  is  no  natural  injustice  towards  mankind  included 
in  these  offences.  But  when  the  same  offences  appear  to  the  commoD 
understanding  of  a  civil  society,  either  to  dissolve  the  bands  of  ciTil 
union,  or  to  obstruct  the  general  good,  by  making  men  loose  and  pro- 
fligate in  their  manners;  the  society  has  a  right  to  forbid  them:  and 
when  they  are  so  forbidden,  they  become  matter  of  social  injustice,  and 
are  punishable  by  the  civil  magistrate.  And,  certainly,  if  such  actions, 
as  are  in  all  respects  indifferent  amongst  separate  individuals,  not  onlj 
as  they  do  no  harm  to  mankind,  but,  likewise,  as  they  are  not  ibrM- 
den  at  all  by  the  law  of  nature,  become  punishable  in  a  state  of  society, 
when  the  civil  laws  of  the  society  have  forbidden  them,  in  view  to 
the  general  good;  there  is  no  reason  to  imagine,  that  atheism,  blas- 
phemy, profaneness,  and  irreligion,  are  so  far  sanctified,  by  being  in 
their  own  nature,  offences  against  6od,  as  to  exempt  them  from  civil 
penalties,  when  they  are  forbidden  by  the  civil  law  with  a  like  view  to 
the  general  good. 

t  Urotius  doubts,  whether,  in  any  instances,  the  want  of  benevolence 
is  punishable  by  man.  In  a  state  of  nature,  it  certainly  is  not  pxinish- 
able,  for  reasons,  which  are  something  different  from  those  assigned  by 
our  author.  These  reasons  have  already  been  explained  at  large,  in 
their  proper  X  place.  And  i(  we  were  disposed  to  allow  any  weight  to 
our  author's  argument  in  favour  of  his  own  opinion,  when  mankind  are 
considered  as  individuals;  it  has,  certainly,  no  weight  at  all,  when  we 
consider  them  as  united  into  a  civil  society.  Those  vices,  he  sajs,  are 
not  to  be  punished  by  men,  whose  opposite  virtues  cannot  be  produced 
by  constraint,  such  as  gratitude,  liberality,  compassion,  and  kindness. 
When  he  says,  that  liberality  cannot  be  produced  by  constraint,  I  sup- 

Eose  him  to  mean,  that  force  or  fear,  though  they  may  make  a  man  give 
is  money  away,  cannot  make  him  liberal;  because  liberality  implies, 
that  he  is  led  to  give  it  away  by  a  disposition  to  do  good.  In  the  like 
sense,  it  may  be  said,  that  force  or  fear  cannot  make  a  man  grateful; 
not  because  punishment,  when  it  is  either  threatened  or  inflicted,  can- 
not influence  him  to  make  suitable  returns  to  his  benefactors;  but  be- 
cause no  returns,  which  arise  from  constraint,  and  not  from  the  good 
disposition  of  his  own  mind,  can  be  called  gratitude.  The  fear  of  pun- 
ishment may,  likewise,  induce  a  man  to  assist  those,  who  stand  in  need 
of  his  assistance:  but  Grotius  would  not  call  the  good,  which  he  does, 
for  fear  of  being  punished,  if  he  was  to  do  otherwise,  by  the  name  of 
kindness;  because  it  does  not  arise  from  the  benevolent  disposition  of 
his  heart 

Now,  supposing  it,  for  the  present  to  be  true,  that  neither  actual 
punishment,  nor  the  fear  of  punishment,  can  produce  those  virtues; 
the  only  consequence  is,  that  punishment,  when  it  is  either  inflicted  or 
threatened,  in  order  to  produce  them,  will  be  of  no  benefit  to  the  per- 

*  See  Book  I.  Cl»p- XVm.  ^  IX.    f  ^r^  Lib.  DL  Cap.  XX.  ^  XX.    «  Grot  ibid.  §  IX- 
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son,  upon  whom  it  is  inflicted,  or  against  whom  it  is  threatened.  What 
he  has  suffered  already,  or  what  he  may  be  afraid  of  suffering  hereaf- 
ter, cannot  produce  these  virtues  in  him,  so  as  to  make  him  a  better 
man.  But  m  the  meantime,  though  such  punishment  should  happen 
to  be  of  no  benefit  to  the  vicious  man  himself,  it  may  be  of  grec^t  bene- 
fit to  others,  by  making  him  a  more  useful  member  of  society,  whether 
he  will  or  not.  Though  it  cannot  produce  the  virtues  themselves,  it 
may  produce  the  outward  effect  of  them.  Suppose,  for  instance,  that 
punishment  cannot  make  a  man  liberal,  yet,  certainly,  it  tnay  force  him 
to  give  what  he  can  spare  fi*om  his  own  expenses,  to  those  who  are  in 
need;  and  it  may  force  him,  likewise,  to  spare  more  fi-om  his  own  ex- 
penses, than  he  otherwise  would  have  spared.  The  naked  may  be 
clothed,  and  the  hungry  may  be  fed  with  his  superfluities,  not  only 
when  he  is  led  to  dispose  of  them  for  these  purposes,  by  the  good  dis- 
position of  his  heart,  but  when  he  is  constrained  4hus  to  dispose  of 
them  by  the  fear  of  punishment.  Suppose,  that  punishment  cannot 
make  a  man  grateful;  it  may,  however,  secure  a  return  of  what  will  be 
as  beneficial  to  those  who  have  done  him  favours,  as  if  he  had  been  led 
to  make  the  return  by  his  own  virtue.  Now  the  justice  of  punish^ 
ment  in  those  instances,  where  no  one  questions  its  consistency  with 
the  law  of  nature^  does  not  depend  upon  the  benefit  which  the  criminal 
receives  from  it  *  The  primary  end  of  it  is  to  change  his  outward  be- 
haviour for  the  security  of  others:  and  this  end  is  what  makes  it  just 
to  punish  him;  whether  the  punishment  produces  such  a  change  by 
mending  his  inward  disposition,  or  by  making  him  afraid  to  offend  again. 
If,  therefore,  the  law  of  nature  allows  mankind  to  punish  acts  of  injus- 
tice, notwithstanding  such  punishment,  whilst  it  corrects  the  outward 
behaviour  of  the  criminal,  may  fiiil  of  correcting  his  heart;  the  sup- 
posed impossibility  of  producing  inward  benevolence  by  punishment, 
can  be  no  reason,  why  the  law  of  nature  should  not  allow  mankind  to 
punish  acts  of  inhumanity,  inclemency,  or  ingratitude. 

But  what  has  been  hitherto  supposed,  is  not  universally  true:  we 
cannot  grant,  that  the  fear  of  punishment  can  never  produce  a  benevo- 
lent disposition.  Punishment,  perhaps,  may,  in  the  first  instance,  sel- 
dom be  attended  with  this  effect:  but  it  is  not  improbable,  that  what 
a  man  is  constrained  to  do,  in  the  first  instance,  through  fear,  may,  in 
time,  and  by  use,  grow  habitual  to  him.  His  bad  disposition,  when  it 
has  long  been  kept  under  by  such  constraint,  may  at  length  be  corrected: 
and  thus  the  punishment  or  the  fear,  which,  at  first,  produced  only  the 
outward  effects  of  benevolence,  may,  by  degrees,  produce  the  virtue 
itself.  The  common  consent  of  mankind  favours  this  opinion.  Parents 
act  upon  it,  when  they  discourage  or  correct  their  children  for  such 
instances  of  behaviour,  as  betray  a  want  of  gratitude,  or  liberality,  or 
tenderness.  They  hope,  by  such  discouragement  or  correction,  not 
only  to  restrain  the  outward  behaviour  of  their  children,  but  to  bring 
them,  by  degrees,  to  a  better  temper  of  mind. 

However,  neither  the  design  of  producing  the  outward  effects  of  be- 
nevolence for  the  benefit  of  mankind,  nor  die  design  of  amending  the 
disposition  of  the  vicious  for  their  own  benefit,  will  be  sufficient  to  give 
individuals  a  right  of  punishing  the  vices,  that  are  opposite  to  this  vir- 

•See  Book  I.  Chap.  XVIIL  §  IIL 
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tue.  For  though  the  reason  here  alleged  by  our  author,  does  not  prore 
that  they  have  no  such  right;  it  has  been  elsewhere  proved  by  other 
reasons.  We  can  have  no  right  to  make  a  n^n  suffer  for  not  doing  what 
we  have  no  right  to  demand  of  him;  however  reasonable  it  might  be 
for  us  to  expect  it  of  him. 

But  what  is  matter  only  df  imperfect  right  or  reasonable  expectation, 
amongst  individuals,  in  the  liberty  of  nature,  may  become  matter  of 
perfect  right,  in  a  state  of  civil  society.  A  contract,  even  in  the  liberty 
of  nature,  will  give  us  a  right  to  a  thing,  which  was  not  our  own  be- 
fore: whoever  withheld  the  thing  from  us,  before  it  was  made  our  own 
by  some  compact,  might,  perhaps,  be  chargeable  with  wanting  kindness: 
but  whoever  takes  it  from  us,  or  withholds  it  afterwards,  is  charge- 
able with  injustice.  This  is  the  effect  of  compacts  in  general:  and 
an  effect  of  the  same  sort  may  be  produced  by  the  social  compact 
in  particular.  All  the  members  of  the  ^ame  civil  society  bind  them- 
selves by  this  compact,  to  do  whatever  the  common  understanding, 
speakinff  by  the  laws,  shall  direct  them  to  do,  in  order  to  advance  or 
secure  the  general  good.  And,  consequently,  whatever  outward  acts  of 
benevolenceihe  law  prescribes,  they  become  due  of  perfect  right  to  the 
several  individuals,  who  are  the  objects  of  those  acts:  not  to  do  that 
good,  which  the  law  requires  to  be  done,  is  to  withhold  what  is  no 
longer  matter  of  favour,  but  of  strict  justice.  When  the  want  of  natu- 
ral benevolence,  in  any  particular  instance,  is  thus  become  social  injus- 
tice by  means  of  civil  laws,  which  are  founded  in  the  social  compact; 
that  is,  in  our  own  consent;  such  want  of  benevolence,  though  it  was 
not  punishable  by  individuals  in  a  state  of  nature,  will,  upon  the  prin- 
ciples of  the  law  of  nature,  be  punishable  by  the  civil  magistrate  in  a 
state  of  society 
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.  CHAPTER  VL 

OP  CIVIL  L^WS. 

I.  Difference  between  a  civU  law  and  a  eampact.—lh  CivU  constUu- 
iiona  estaUished  partly  by  law  and  partly  by  compact. — III.  Inter- 
nal and  external  obligation  of  civU  law.— IV,  A  civil  law  obligee  in- 
terwdly,  when  it  is  made  and  promulgated. — V.  The  sanctions  of 
€ivU*law  produce  its  external  oUiga/um.— ^VL  Penal  sanctions  not 
essential  to  civil  laws. — VII.  Proper  matter  qf  civil  laws. — VIII. 
Matter  qf  natural  right  and  wrong  may  be  matter  qf  civil  law. — IX. 
Civil  laws,  not  confined  to  matters  of  natural  right  or  tcrong.—X. 
Rights  qf  mankind  may  be  changed  by  civU  laws. — XI.  Effect  of 
civH  laws  on  promises^  contracts,  and  oaths. — XII.  What  oldigation 
to  perform  a  void  promise,  contract,  or  oath. — XIII.  Effect  of  civil 
laws  on  the  promises,  contracts,  or  oaths  qf  kings,  who  have  kgUta- 
twe  power. — XIV.  Effect  ofcivaknosonmarriage.-^XY.  Civil  laws 
are  written  or  unwritten. — X  VL  Uwjqritten  laws,  how  established. — 
XVn.  Unwritten  law  more  difficult  to  be  ascertained  than  written 
law. — XVIIL  Unwritten  laws,  how  repealed. — XIX.  Written  laws 
cannot  be  repealed  by  prescription. — XX.  General  division  qf  civU 
laws. — XXI.  In  s&me  constitutions  the  civU  laws  qf  succession  to 
the  croum  cannot  be  fundamental  laws. — XXII.  Controverted  sue- 
eeesion  may  be  settled  by  civil  laws. 

L  Whsn^  we  consider  only  the .  general  notion  of  a  DifTerence  be- 
law,  there  appears  to  be  a  plain  difference  between  po-  twten  a  civU  law 
sitiye  laws  and  compacts.  *  A  compact  is  an  act  of  two  •"^  *  compact 
or  more  persons,  which  produces  an  obligation  upon  those  who  make 
themfleWes  parties  to  it,  by  their  own  immediate  or  direct  consent,  f  A 
law  is  an  act  of  a  superior,  which  obliges  all  who  are  under  bis  autho- 
rity, *a8  far  as  they  are  concerned  in  the  matter  of  the  law,  and  as  fisir  as 
the  legislator  intended  to  oblige  them;  whether  they  immediately  and 
directly  consent  to  it  or  not. 

But  the  superiority  of  a  civil  legislator;  that  is,  the  right  which  a 
civil  le^slator  has  to  prescribe  laws  to  the  members  of  a  civil  society, 
arises  from  their  own  consent:  and,  consequently,  whatever  difference 
there  may  be  between  a  positive  law  and  a  compact,  when  we  consider 
only  the  general  notion  of  a  positive  law,  the  difference  between  a  civil 
law  and  a  compact  is  less  apparent:  because  the  obligation  i^of  civil 
laws,  as  well  as  the  obligation  of  compacts,  arises  from  the  consent  of 
those  who  are  obliged  by  them.  The  mark  of  distinction  between  them 
consists  in  the  dmerent  sort  of  consent  from  which  their  obligation 
arises.  No  person  is  obliged  by  a  compact,  besides  those  who  make 
themselves  parties  to  it,  by  some  immediate  or  direct  act  of  consent. 
But  all  persons  are  obliged  by  the  laws  of  a  civil  society,  whether  they 
make  themselves  parties  to  them  by  any  immediate  and  direct  consent 
or  net;  if  they  have  only  made  themselves  parties  to  them  by  a  remote 
or  indirect  consent.     When  a  society  is  formed  for  the  sake  of  carrying 

•  Ste  Book  I.  Chap.  XHI.  ^  I.  ^^e  Book  L  Chap.  I.  %  V. 
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on  some  certain  purpose,  whether  it  is  a  civil  society  or  a  society  of  any 
other  sort,  the  several  *  individuals  who  join  themselves  to  it,  either 
consent  expressly,  or  by  the  act  of  so  joining  themselves  to  it,  are  un- 
derstood tacitly  to  consent  to  the  carrying  on  this  purpose  by  such  mea- 
sures as  the  common  understanding  shall  approve  and  prescribe.    Now 
the  purpose  for  which  a  civil  society  is  formed,  is  the  general  security 
and  the  general  interest  of  the  whole  and  of  its  several  parts.    £?erj 
man,  therefore,  by  consenting  to  make  himself  a  member  of  a  ciyil  so- 
ciety, agrees  immediately  or  directly,  that  these  purposes  shall  be  car- 
ried on,  and  that  he  will  concur  in  carrying  them  on,  by  such  measures 
as  the  common  understanding  of  the  society  shall  approve  of  and  pre- 
scribe.    Thus  far  he  is  engaged  only  in  a  compact,  which  obliges  him 
by  means  of  his  own  immediate  or  direct  consent:  and  without  such 
immediate  or  direct  consent,  he  would  be  no  party  to  it,  nor  be  any 
ways  concerned  in  its  obligation.     But  by  this  compact  he  gives  the 
society  a  legislative  power  over  him;  that  is,  he  gives  it  a  right  to  pre- 
scribe such  rules  for  his  conduct,  as  the  common  understanding  of  the 
society  shall  judge  to  be  necessary  or  conducive  to  the  general  good. 
And  consequently,  by  the  same  compact,  he  obliges  himself  to  oberre 
these  rules,  when  they  are  so  prescribed;  whether  at  the  time  of  pre- 
scribing them  he  immediately  and  directly  consents  to  them,  or  disap- 
proves them,  and  even  protests  against  them.     In  the  meantime,  the 
obligation  of  these  rules,  which  are  nothing  else  but  the  civil  laws  of 
the  society,  is  ultimately  derived  from  his  own  consent.    Though  he 
does  not  immediately  and  directly  consent  to  the  laws  at  the  time  of 
making  them,  yet  he  remotely  and  indirectly  consented  to  them  by  be- 
coming a  party  to  the  social  compact.     If  he  had  not  consented  to  make 
himself  a  party  to  that  compact,  the  society  would  have  had  no  legisla- 
tive power  over  him;  and  consequently  he  would  not  have  been  obliged 
to  observe  any  laws  that  it  might  prescribe. 

In  some  other  instances  the  difference  between  that  consent,  which 
makes  a  law  binding  upon  us,  and  that  consent  which  makes  us  parties 
to  a  compact,  lies  nearer  to  view,  and  may  perhaps  be  seen  more  ckarly 
than  in  tne  complicated  business  of  civil  society.  A  number  of  indiri- 
duals,  suppose  twenty,  that  have  no  particular  connections  with  one 
another,  nave  a  design  of  engaging  in  some  undertaking,  which  is  to 
be  carried  on  by  their  joint  labour,  and  at  their  joint  expense.  When 
they  meet  to  deliberate  upon  the  proper  measures  which  are  to  be  pur- 
sued, each  of  them  is  at  liberty  to  judge  and  to  determine  for  himself 
concerning  those  measures:  and  though  fifteen  out  of  the  twenty  should 
agree  in  their  judgment,  yet  no  act  of  theirs  would  bind  the  other  five. 
Nothing  can  bind  all  and  each  of  them,  but  the  immediate  and  direct 
consent  of  all  and  each.  And  such  an  act  of  consent  is  a  compact 
But  suppose  that  these  twenty  individuals,  before  any  particular  mea- 
sures were  proposed,  had  formed  themselves  into  a  society  for  carrying 
on  the  undertaking  which  they  have  in  view,  and  had  entered  into  a 
general  agreement  to  act  jointly  in  carrying  it  on  according  to  the  com- 
mon sense  of  the  whole  number,  this  agreement  would  likewise  have 
been  a  compact;  it  would  have  obliged  each  of  the  individuals  no  othef • 
wise,  than  as  each  of  them  had  made  himself  a  party  to  it  by  his  own 

•  See  Book  IT.  Chap.  I.  §  n.     Grot.  Proleg.  XV. 
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immediate  or  direct  consent.  But  the  effect  of  such  a  compact  will  be, 
that  when  any  measure  is  approved  and  prescribed  by  fifteen  out  of  the 
twenty,  the  other  five,  though  they  dislike  it  and  dissent  from  it,  will 
be  obliged  to  pursue  it.  Such  measures,  or  such  rules  of  acting,  as 
are  agreed  upon  by  the  majority,  which  speaks  the  common  sense  of 
the  whole,  are  laws  to  the  rest;  they  bind  the  rest,  not  as  a  compact 
does,  upon  account  of  their  immediate  and  direct  consent,  but  upon  ac- 
count of  their  remote  and  indirect  consent,  implied  in  a  previous  com- 
pact, by  which  they  obliged  themselves,  in  whatever  relates  to  the  com- 
mon purpose,  to  observe  such  rules  and  to  pursue  such  measures  as  the 
common  understanding  should  approve  and  prescribe. 

The  case  of  a  civil  society,  in  a  perfect  democracy,  is  exactly  the 
same  with  this:  each  individual^  by  becoming  a  member  of  the  society, 
consents  to  carry  on  the  purposes  of  a  civil  society  jointly  with  the  rest; 
that  is,  in  such  a  manner  and  by  such  means  as  shall  be  approved  and 

f 'escribed  by  the  joint  understanding  or  common  sense  of  tne  society, 
his  immediate  or  direct  act  of  his  own  consent,  is  what  gives  the  so- 
ciety a  general  legislative  power  over  him,  or  a  general  right  to  lay 
down  rules  for  his  conduct,  in  order  to  secure  and  advance  the  common 
good.  Whatever  particular  rules,  therefore,  are  approved  and  pre- 
scribed by  the  majority,  which  speaks  the  common  sense  of  the  whole 
society,  he  is  obliged  to  follow  diese  rules,  whether  he  happens  to  be 
in  the  majority  or  not.  On  the  one  hand,  therefore,  they  are  not  com- 
pacts; because,  by  the  supposition  of  his  voting  with  the  minority,  he 
•does  not  make  himself  a  party  to  them  by  any  immediate  or  direct  act 
of  his  own  consent.  But  then,  on  the  other  hand,  they  do  not  oblige 
him  without  his  own  consent;  because  he  remotely  or  indirectly  con- 
sented to  them,  by  consenting  originally  to  pursue  the  proper  purposes 
of  a  civil  society,  jointly  with  the  other  members,  under  the  conduct  of 
the  common  understanding. 

In  such  a  perfect  democracy,  as  we  have  here  supposed,  all  the  mem- 
bers of  the  society  are  equal  to  one  another.  It  may,  therefore,  be 
asked,  in  what  sense  the  civil  laws  of  this  society  can  be  called  the  acts 
of  a  superior?  But  though  in  a  perfect  democracy  no  one  individual 
is  superior  to  any  other  individual,  and  much  less  to  all  the  rest,  yet 
the  whole  body  considered  jointly,  is  superior  to  any  one  of  its  mem- 
bers considered  separately.  The  body  of  the  society,  when  any  indi- 
vidual has  united  himself  to  it,  has  a  right  to  direct  his  actions  for  the 
general  good,  by  the  common  understanding,  and  to  compel  him  by  the 
common  force  to  observe  its  directions,  if  he  is  unwilling  or  refuses  to 
observe  them  otherwise.  Such  a  right  as  this,  is  all  that  we  mean, 
when  we  say,  that  civil  laws  are  the  acts  of  a  superior.  And  this  su- 
periority is  as  intelligible,  when  it  belongs  to  a  great  number  of  indi- 
viduals acting  jointly;  that  is,  to  the  collective  body  of  a  society,  as 
when  it  belongs  to  a  legislative  body  consisting  only  of  a  few,  or  per* 
haps  only  of  one. 

II.  The  mere  act  •of  civil  union,  vests  the  civil  le-  civil  constiuitionfi 
gislative  power  only  in  the  collective  body  of  the  so-  established  partly 
ciety :  no  other  laws  will  be  binding  upon  each  of  the  *>y  l*^  »nd  partly 
members  in  consequence  of  this  single  act,  besides  those  ^^  c^^P^^ 

•SeeBookU.  Chao.IV. 
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which  are  established  by  the  whole  or  by  the  greater  part<tf  the  whole. 
Wherever,  therefore,  any  particular  part  of  a  civil  society  has  an  ex- 
clusive legislative  power,  this  power  must  have  been  vested  in  such 
legislative  body  by  some  farther  act  of  the  society.  And  since  no  ciril 
laws  are  binding  upon  the  several  individuals  who  are  jnembers  of « 
civil  society,  but  in  consequence  of  their  own  consent,  the  act  by  which 
any  legislative  body,  different  from  the  collective  body  is  established, 
must  be  an  act  of  joint  consent.  *  Sometimes  we  consider  this  act  of 
joint  consent  as  a  law,  and  call  it  the  law  of  the  civil  constitudoD. 
Sometimes  we  consider  it  as  a  compact,  and  say,  that  a  king  in  monar- 
chies, or  the  nobles  in  aristocracies,  or  the  representatives  of  the  peo- 
ple in  democracies,  which  are  administered  by  representatives,  derive 
their  power  from  compact.  There  is  some  reason  for  calling  it  by  these 
different  names;  because,  in  respect  of  what  passes  between  the  collec- 
tive body  and  the  several  members,  it  is  a  law;  and  in  respect  of  what 
passes  between  the  same  collective  body  and  the  particular  persons 
who  are  called  to  the  office  of  civil  legislation,  and  established  into  t 
legislative  body,  it  is  a  compact. 

When  a  civil  society,  in  view  to  the  general  good,  has  agreed  to  in^ 
troduce  and  establish  any  particular  form  of  civil  government,  the  se- 
veral members  are  obliged  to  submit  to  this  form;  though  some  of  them 
might,  perhaps,  be  of  opinion,  that  it  is  not  a  proper  or  a  beneficial 
form,  and  might  publicly  declare,  that  they  do  not  agree  to  it.    There 
is  no  more  reason  in  the  nature  of  the  thing,  why  this  act  of  the  society 
should  not  be  binding  upon  all  its  members,  without  the  immediate  and. 
direct  consent  of  each,  than  there  is  why  any  other  act  of  the  society 
should  not  be  binding  upon  all,  without  a  like  consent  of  eacL    The 
original  compact  of  civil  union  gives  the  collective  body  a  power  to 
oblige  each  of  its  members  to  conform  to  whatever  the  common  under- 
standing approves  and  prescribes  for  the  general  good.    If,  therefore, 
it  should  appear  to  the  common  understanding,  that  a  legislative  body 
of  this  or  of  that  particulai*  form  will  be  conducive  to  the  general  good, 
and  the  majority  of  the  society  should  agree  to  establish  such  a  legisla- 
tive body,  each  of  the  members,  even  ^hose  who  are  in  the  minority, 
will  be  obliged  to  comply  with  such  establishment.     Thus  far  the  con- 
stitution of  civil  government  is  established  by  a  law.     The  legisiatiTe 
body,  which  is  to  be  introduced,  does  not,  indeed,  make  this  law;  ffx 
no  act  of  this  body,  till  it  is  established,  can  be  binding  either  upon  die 
society  in  general,  or  upon  the  several  members  of  it  in  particular. 
The  law,  therefore,  which  introduces  and  establishes  the  form  of  the 
legislative  body,  must  be  the  joint  act  of  the  collective  body.    And  this 
act,  when  we  consider  it  in  respect  of  the  several  members,  may  rather 
be  called  a  law  than  a  compact;  because  it  obliges  even  those  who  im- 
mediately and  directly  dissent  from  it,  at  the  time  of  making  it;  tnd 
this  obligation  arises  from  that  remote  and  indirect  consent  which  they 
gave  to  the  future  acts  of  the  society,  by  making  themselves  parties  to 
the  social  compact.     But  this  act  of  the  collective  body,  though  it  binds 
the  several  members  of  the  society  as  a  law,  can  be  binding  upon  the 
collective  body  itself  only  as  a  compact:  nothing  but  the  immediate  or 
direct  consent  of  the  collective  body  of  a  civil  society,  can  take  bom 

•  See  BcK^  U.  Chap.  IV. 
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such  body  the  legislative  power  which  it  has  by  means  of  civil  union, 
and  lodge  this  power  exclusively  in  some  particular  part. 

IIL  when  the  right,  which  a  civil  society,  or  the  internal  and  ester- 
legblative  body  of  such  society  has  to  prescribe  laws  to  ^,  obligation  of 
the  several  members  of  it,  is  called  a  natural  right  or  a  ^*^^  ^^* 
right  of  the  law  of  nature,  it  is  necessary  to  observe  in  what  sense  we 
cul  it  so. 

No  right  of  this  sort  belongs  either  to  any  one  man,  or  to  any  number 
of  men,  by  the  gift  of  nature.  All  *  mankind  are  placed  by  nature  in 
a  state  of  equality;  and,  consequently,  whatever  right  any  one  man 
may  have  to  prescribe  laws  to  a  number,  or  Whatever  right  any  number 
of  men  may  have  to  prescribe  laws  to  one,  this  right  must  be  of  the  ad- 
ventitious sort,  and  cannot,  in  the  strictest  sense  of  the  words,  be  a  na« 
tural  right. 

But  we  frequently  enlarge  the  sense  of  the  word,  and  mean  by  the 
natural  rights  of  mankind,  not  only  such  rights  as  belonged  to  them  by 
the  ^ft  of  nature,  but  such  adventitious  rights  likewise,  as  either  did 
subsist^  or  might  have  subsisted  in  a  state  of  nature.  However,  the 
right  which  a  civil  society  has  to  prescribe  laws  to  its  members,  cannot 
be  a  natural  right  in  this  enlarged  sense  of  the  words;  because  the  no- 
tion of  this  legislative  right  limits  it  to  a  state  of  civil  society. 

There  is  still  a  third  sense,  in  which  the  rights  of  mankind  may  be 
called  natural  rights,  or  rights  of  the  law  of  nature:  whatever  rights 
are  acq^red  by  such  means  as  are  natural,  or  agreeable  to  the  law  of 
nature,  are  under  the  protection  of  this  law,  and  may,  therefore,  be 
called  natural  rights,  or  rights  of  the  law  of  nature,  f  because  this  law 
forbids  the  violation  of  them.  The  legislative  power  of  a  civil  society, 
or  of  the  legislative  body  of  such  a  society,  is  a  right  of  this  sort.  The 
society  acquires  it  by  the  immediate  and  direct  consent  of  the  several 
individuals  who  make  themselves  members  of  such  society;  and  the 
legislative  body  acquires  it,  as  by  the  immediate  and  direct  consent  of 
the  collective  body  of  the  society,  so  by  the  remote  and  indirect  con- 
sent of  the  several  members.  ]:If,  therefore,  we  trace  the  obligation  of 
civil  laws  back  to  its  highest  source,  we  shall  find  that  it  is  derived  out 
of  the  law  of  nature.  The  immediate  cause  of  the  obligation  of  civil 
laws  is  the  authority  of  the  legislative  body:  this  authority  is  vested  in 
the  legislative  body,  by  a  compact  between  such  body  and  the  collective 
body  of  the  society:  and  this  compact  is  binding  upon  the  several  mem- 
bers, in  consequence  of  their  having  consented,  and  made  themselves 
parties  to  the  first  social  compact,  wnich  gave  the  society  a  right  to  bind 
all  and  each  of  them  to  whatever  the  common  understanding  should 
approve  and  prescribe  for  the  security  and  advancement  of  the  general 

S^od.  But  since  obligations,  arising  from  consent,  are  obligations  of 
e  law  of  nature,  it  follows,  that  the  members  of  any  civil  society  are 
obliged  by  the  law  of  nature  to  obey  the  civil  laws  of  it;  because  the 
obligation  of  these  civil  laws  arises  from  their  own  consent. 

T%e  obligation  of  civil  laws,  as  it  is  thus  derived  from  the  law  of 
nature,  rests  upon  the  consciences  of  mankind,  and  is  called  the  inter- 
nal obligation  of  such  laws.     §  Whatever  is  the  foundation  of  moral 

•  See  Book  1.  Chap.  X.  §  IH.  f  See  Book  I.  Chap.  If.  §  Vm. 
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obligation,  in  respect  of  any  other  parts  of  the  law  of  nature,  vrhether 
it  is  the  will  of  God,  who  has  made  happiness  the  natural  eflfect  of  our 
obedience,  and  misery  of  our  disobedience,  or  the  suggestions  of  a 
moral  sense,  or  the  fitness  and  relations  of  things,  or  all  these  princi- 
ples taken  together,  there  is  the  same  foundation  of  our  obligation  to 
obey  the  laws  of  our  country. 

Civil  laws,  like  the  law  of  nature,  from  which  they  are  derived,  migbt 
fail  of  producing  their  effect;  that  is,  they  might  fail  of  securing  and 
advancing  the  good  of  the  society  in  general,  and  of  its  several  mem- 
bers in  particular,  if  it  was  wholly  left  to  men^s  own  consciences 
whether  they  would  observe  these  laws  or  not.  But  wherever  the 
law  of  nature  gives  a  right  to  demand  that  any  thing  should  be  done  or 
be  avoided,  it  likewise  gives  a  right  to  support  this  demand  by  the  use 
of  force.  Thus,  in  a  state  of  natural  liberty,  as  the  law  of  nature  fiir- 
bids  doing  an  injury,  so  it  gives  individuals  a  right  to  defend  themsel?e8 
by  force  against  an  injury,  which  they  are  likely  to  suffer,  and  to  ob- 
tain reparation  or  to  inflict  punishment  upon  account  of  an  injury  which 
they  have  suffered.  In  like  manner,  where  mankind  are  united  into  a 
civU  society,  as  the  law  of  nature  forbids  the  violation  of  the  civil  laws 
of  such  society,  so  it  gives  the  society  a  right  to  make  use  of  force  for 
the  support  of  them.  The  only  difference  in  this  respect  between  a 
state  of  nature  and  a  state  of  society  is,  th^t  in  a  state  of  nature  this 
force  is  in  the  hands  of  individuals,  and  may  be  used  at  their  discre- 
tion; whereas,  in  a  state  of  society,  it  is  in  the  hands  of  the  public  or 
of  the  executive  body,  and  can  only  be  used  under  theidirection  of  the 
common  understanding. 

If  either  through  want  of  skill,  or  through  want  of  attention,  we  sec 
no  reasons  in  point  of  conscience  for  obeying  the  laws  of  our  country; 
or  if  through  malice,  or  throu^  selfishness,  we  allow  no  weight  to 
those  reasons,  when  we  do  see  them,  obedience  may  stiU  be  obtained 
by  means  of  the  common  force.  The  apprehension  that  this  force  will 
interpose  in  support  of  the  laws,  and  will  either  prevent  us  from  being 
gainers,  or  will  perhaps  make  us  losers,  by  breaking  them,  is  such  a 
reason  for  obeying  them,  as  lies  plain  and  open  to  the  most  unskilful 
and  inattentive,  and  will  be  likely,  in  point  of  prudence,  to  get  the 
better  of  our  malice,  and  to  give  a  turn  to  our  selfishness  in  favour  of 
obedience.  The  obligation  to  obey  the  laws,  which  arises  from  this 
apprehension,  that  the  public  force  will  interpose  in  support  of  them} 
is  called  their  external  obligation. 

A  civil  lawoblig-es  '^-  '^^^  ^^^il  legislator  makes  or  enacts  a  law,  when 
internally,  when  it  he  requires  the  subjects  to  do  or  to  avoid  this  or  that, 

muT"1ed"'^  ^"*"  ^^^^^  *®  "^^  expresses.     But  the  mere  making  of  a 
^  ^  '  law  does  not  produce  any  internal  obligation,  or  bind 

the  subjects,  in  conscience,  to  observe  it.  No  man  is  naturally  oWiged 
to  obey  a  law,  any  fiarther  than  he  knows,  or  might  know,  if  he  pleases, 
what  tibe  law  is:  the  will  of  the  legislator  can  be  no  rule  to  him,  till  he 
is  acquainted  with  it,  or  has  such  an  opportunity  of  being  acquainted 
with  it,  that,  if  he  is  ignorant  of  it,  his  ignorance  must  be  owing  to  to 
own  neglect.  Civil  laws,  therefore,  before  they  can  produce  anj  in- 
ternal obligation,  must  be  promulgated  or  made  known,  as  well  tf 
enacted. 
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V.  What  the  legislator  does  farther  besides  enacting  ^he  sanctions  of 
and  {NTomuIgating  a  law,  m  order  to  obtain  obedience  to  dvU  law  produce 
it,  is  called  establishing  it  upon  some  sanction.  The  i^  external  obU- 
external  obligation  of  the  law  arises  from  its  sanctions,  ^^°"' 
which  are  nothing  else  but  the  directions  that  the  legislative  gives  to 
the  executive,  concerning  the  purposes  for  which  the  public  force  is  to 
^be  used,  or  concerning  the  manner  of  using  it,  against  those  who  break 
the  law. 

From  hence  it  appears,  that  the  external  as  well  as  the  internal 
obligation  of  civil  laws  arises  from  the  legislator.  For  though  the  pub- 
lic force  is  in  the  hands  of  the  executive  body,  and  the  laws  more  im- 
mediately produce  their  external  effect  by  the  use  of  this  force,  or  by 
the  apprehension  of  its  being  used,  yet  the  executive  body,  in  this  in- 
stance, acts  only  in  conformity  with  the  sanctions  which  the  legislative 
has  established. 

VL  The  first  intention  of  the  civil  legislator  in  esta-  penal     sanctionfl 
blishing  a  law  by  any  sanction,  is  to  procure  obedience  "^yt   essential   to 
to  sudi  law;  to  prevent  the  harm  which  the  law  forbids;  ^'^*^  ^'^' 
or  to  obtain  the  good  which  the  law  commands^    But  his  intention  does 
not  stop  here:  if  he  fails  of  procuring  obedience  to  the  law,  in  the  first 
instance,  his  farther  intention  is  to  remedy  the  harm  that  has  been  done 
by  breaking  it;  and  to  hinder  them,  who  have  broken  it  once,  from  do- 
ing the  like  again.     These  intentions  of  the  legislator  may  be  obtained 
by  two  sorts  of  sanctions:  by  such  as  provide  that  he,  who  breaks  the 
law,  shall  be  no  gainer,  or  shall  not  obtain  the  purposes  which  he  had 
in  view  by  breaking  it;  and  by  such,  likewise,  as  provide  that  he,  who 
breaks  the  law,  shall  be  a  loser  by  breaking  it.     If  the  law  says,  that 
all  devises  of  lands  or  tenements,  by  will,  shall  be  void,  (unless  the 
will  is  subscribed  by  the  testator  in  the  presence  of  three  witnesses, 
and  is  attested  by  those  witnesses,)  the  sanction  of  such  a  law  consists 
in  making  the  will  void:  the  testator  cannot  obtain  the  purpose  which 
he  had  in  view,  by  making  such  a  will;  and  the  testamentary  heir  has 
no  temptation  to  put  the  testator  upon  making  such  a  will,  and  no  mo- 
tive to  claim  under  such  an  one,  if  it  is  made;  because  the  law  will 
prevent  him  from  being  any  gainer' by  it.     When  the  law  forbids  doing 
a  damage  of  any  sort,  and  commands  that  reparation  shall  be  made  if 
such  damage  is  done,  the  sanction  of  the  law,  which  consists  only  in 
the  command  to  make  reparation,  does  nothing  more  than  hinder  any 
person  from  being  a  gainer  bv  breaking  the  law:  and  such  a  sanction 
provides  for  obtaining  the  first  intention  of  the  legislator;  that  is,  it 
secures  obedience  to  the  law,  only  by  making  it  not  worth  any  person's 
while  to  break  it.     Now,  if  by  a  penal  sanction  we  mean  the  appoint- 
ment of  a  punishment,  such  sanctions  as  these  cannot  be  called  penal 
sanctions:  here  is  no  appointment  of  a  punishment;  the  legislator  does 
not  aim  at  securing  obedience  by  threatening  to  make  them  losers,  who 
break  the  law,  or  to  take  any  right  from  them  which  they  enjoyed  be- 
fore, but  only  by  providing,  that  they  shall  be  no  gainers,  or  that  they 
shall  obtain  no  right  by  breaking  it.     As  sanctions  of  this  sort  do  not, 
in  the  first  instance,  aim  at  securing  obedience  to  the  law  by  threaten- 
ing punishment,  so  neither  do  they  operate  afterwards  by  inflicting 
panishment,  in  order  to  prevent  those  who  have  broken  the  law  once, 
from  breaking  it  again.     They  do  not  look  forward  to  what  may  be 
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done  hereafter,  but  only  backward  upon  what  has  been  done  already: 
they  do  not  endeavour  to  prevent  or  restrain  him  who  has  done  wrong 
once,  from  doing  the  same  or  the  like  wrong  at  another  time;  they  only 
endeavour,  as  far  as  may  be,  to  undo  the  wrong  which  is  past.  If,  in- 
deed, we  call  every  interposition  of  the  public  force,  to  support  a  law, 
by  the  name  of  punishment,  then  even  those  laws  which  only  aim  at 
undoing  the  wrong  that  is  past,  may  be  said  to  be  established  by  penal . 
sanctions:  because  when  any  person,  who  has  broken  the  law,  will 
hold  out  against  it,  and  will  keep  possession  of  what  he  has  unjusdy 
gained  by  breaking  it;  the  law,  which  forbids  making  such  unjust  gain, 
gives  those  who  have  suffered  by  the  wrong  which  he  has  done,  a  right 
to  the  assistance  of  the  public  force,  in  order  to  compel  him  to  do  then 
that  justice  which  he  refuses  to  do  otherwise.  But,  certainly,  wliere 
the  sanction  of  a  law  produces  only  such  interpositions  of  die  public 
force  as  this,  it  can  with  no  more  propriety  be  called  a  penal  aanctioD, 
than  what  an  individual  in  a  state  of  nature  does  by  his  own  private 
force  for  obtaining  reparation  of  damages,  can  be  called  a  ponistkinent 
When  the  law  makes  a  will  void,  it  will  take  care  that  what  is  devisedl 
in  such  will  shall  go  to  the  heir  in  intestate  succession.  If  the  testa* 
mentary  heir  takes  possession  of  the  lands  and  tenements  devised  by  the 
void  will,  and  keeps  possession  till  the  other  obtains  a  judicial  sentence, 
(though  what  he  has  done  is  contrary  to  the  law,)  yet  if  he  submits  to 
the  sentence,  after  it  is  given,  the  law  is  satisfied.  When  the  sancCioB 
looks  no  farther  than  the  wrong  that  he  did,  without  regarding  the  bad 
disposition  that  led  him  to  do  such  wrong,  it  only  requires  him  to  undo 
his  own  act,  and  inflicts  no  evil  upon  him  for  having  done  it  Or  sup* 
pose,  that  he  holds  out  after  sentence,  and  that  the  public  force  interpe* 
ses  to  compel  him  to  quit  possession,  yet  if  it  interposes  for  no  o&er 
purpose,  this  is  no  punishment.  The  design  of  such  interposition  is 
only  to  make  the  act  void  in  fact,  which  the  law  had  made  void  of  righ^ 
that  is,  to  undo  what  has  been  done  already,  and  not  to  make  him  suffer 
any  harm,  in  order  to  prevent  him  from  doing  the  like  again. 

What  has  here  been  shown  to  be  the  case  m  one  instance,  is  in  gene- 
ral the  case  of  all  laws,  which  consider  only  the  damage,  tbat  a  uian 
has  done  by  an  injury,  without  considering  the  disposition  of  mind 
that  led  him  to  do  it.  These  laws  inflict  no  punishment,  if  he  is  wfl* 
ling  to  make  reparation:  and  even  if  he  is  unwilling,  though  the  public 
force  interposes  in  support  of  the  law;  yet  the  design  of  this  interpo- 
sition is  only  to  compel  him  to  do  what  is  just,  and  not  to  punish  him 
for  having  done  what  is  unjust. 

Penal  sanctions  are  properly  acts  of  the  civil  law,  by  which  it  ap- 
points, that  he,  who  behaves  otherwise,  than  such  law  directs,  shall  be 
a  loser,  shall  be  deprived  of  some  right,  which  otherwise  belonged  to 
him,  or  shall  suffer  some  evil,  from  which  he  had  otherwise  a  right  to 
be  free.  But  since  the  rules  which  the  civil  legislator  prescribes  for 
the  general  good,  not  only  oblige  the  consciences  of  the  subjects, 
but  may  and  do,  in  many  instances,  produce  their  external  effect  with- 
out such  appointments;  the  consequence  is,  that  penal  sanctions  are  not 
essential  to  civil  laws. 

If  we  enlarge  the  notion  of  penal  sanctions,  and  include  in  it  any 
interposition  of  the  public  force,  whether  this  force  interposes  to  com- 
pel men  to  do  what  is  right,  or  to  make  them  suffer  some  evil  for  having 
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done  what  is  wrong;  in  this  sense  of  the  words,  which  seems,  how- 
ever, to  be  an  improper  one,  civil  laws  must  be  allowed  to  depend  upon 
penal  sanctions  for  their  external  obligation.  But  still  these  sanctions 
are  not  so  far  essential  to  civil  laws,  as  to  make  it  impossible  for  any 
civil  law  to  oblige  without  them:  because  the  bare  enacting  and  pro- 
mulgating a  law  produces  an  internal  obligation;  though  nothing,  which 
can  be  called  a  penal  sanction,  should  be  added  to  the  law.  Unless, 
indeed,  it  should  be  said,  aftex  all,  that  the  law  of  nature  itself  is  sup- 
ported by  penal  sanctions,  and,  consequently,  that  all  civil  laws,  since 
their  internal  obligation  is  derived  from  the  law  of  nature,  must  be 
ultimately  supported  by  ihe  same  sanctions  with  the  law  of  nature. 

YIL  As  the  purposes,  for  which  men  unite  them-  Proper  matter  of 
selves  into  civil  societies,  determine  the  nature  and  civil  Uws 
terms  of  the  social  compact;  so  the  nature  and  terms  of  this  compact, 
which  is  the  foundation  of  civil  legislative  power,  determine  what 
are  the  proper  objects  of  this  power.  £ach  individual  is  led  by  a  view 
to  his  own  security  and  benefit  to  associate  with  the  rest;  and  they,  by 
receiving  him  amongst  them,  as  a  member  of  the  body  politic,  agree  to 
aid  him  in  pursuing  this  end.  But  since  each  and  all  of  them  have 
the  same  end  in  view;  they  cannot  be  supposed  to  receive  him  upon 
any  other  terms,  but  those  of  his  consenting  to  join  with  them  in  main- 
taining their  security  and  benefit.  And,  consequently,  he,  by  the  act 
of  joining  himself  to  them,  must  be  understood  to  agree  to  these  terms. 
Thus,  the  particular  interest  of  each  member  is  taken  under  the  pro- 
tection of  the  whole;  so  that  the  whole  obliges  itself  to  act  for  his  se- 
curity and  benefit:  but  at  the  same  time,  a  common  interest  of  the 
whole  is  formed;  and  each  member  obliges  himself  to  act  jointly  with 
the  rest  for  this  common  interest.  The  claim  of  each  member  upon  the 
society,  is  limited  by  the  obligation  that  he  lays  himself  under  towards 
the  society,  and  by  the  obligation  that  the  society  is  under  towards  each 
of  the  other  members.  He  can  have  no  claim  upon  the  society  to  act 
for  his  security  and  benefit,  where  it  interferes  with  the  common  secu- 
rity and  benefit  of  the  whole;  because  he  is  obliged  to  act  with  the  so- 
ciety for  this  common  security  and  benefit:  and  whilst  he  lays  himself 
under  thb  obligation,  he  cannot  be  understood  to  acquire  any  claim 
which  is  inconsistent  with  it.  He  can,  likewise,  have  no  claim  upon 
the  society  to  act  for  his  security  and  benefit,  where  it  is  inconsistent 
with  the  security  and  benefit  of  any  of  the  other  members:  because 
the  society  is  under  the  same  obligation  in  respect  of  the  others,  that  it 
is  under  in  respect  of  him:  and,  consequently,  it  could  not  engage  to 
advance  his  interest  at  the  expense  of  Uieirs. 

Upon  the  whole,  therefore,  a  number  of  individuals,  by  joining  in  a 
socisd  compact,  oblige  themselves  to  act  together,  for  the  purposes  of 
obtaining  die  commcm  good  of  all,  and  the  particular  good  of  each;  as 
&r  as  the  particular  good  of  any  one  is  consistent  with  the  common 
good  of  all,  and  with  the  particular  good  of  others.  But  where  a  num- 
ber of  persons  bind  themselves  to  act  jointly  for  any  purposes,  the  com- 
mon understanding  of  such  society  is  their  guide,  in  respect  of  what 
they  are  to  do,  and  what  they  are  to  avoid,  in  order  to  obtain  those  pur- 
poses. A  civil  society,  therefore,  has  a  right,  by  its  common  under- 
standing, thus  to  guide  itself  and  its  several  members.  And  since  the 
legislative  power  of  such  society  consists  in  this  right,  it  follows,  that 
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whatever  is  necessary  or  conducive  to  the  common  good  of  the  societj, 
or  to  the  particular  good  of  the  several  members,  as  far  as  the  particular 
good  of  any  one  is  consistent  with  the  common  good  of  all,  and  with 
the  particular  good  of  others,  is  the  proper  object  of  legislative  power. 
Now,  civil  laws  are  nothing  else  but  such  rules  as  the  legislative  power 
of  a  civil  society  establishes  for  the  direction  of  all  and  of  each  ai  its 
members.  Whatever,  therefore,  is  the  proper  object  of  civil  legisli- 
tive  power,  is  likewise  the  proper  matter  jof  civil  laws. 
Matter  of  natural  VIII.  From  faence  it  appears,  that  the  matter  of  civil 
right  and  wrong,  laws  is  not  confined  to  such  things  as  the  law  of  n&tare 
may  be  matter  of  has  left  indifferent,  by  neither  commanding  nor  forbid- 
^'^     ^'  ding  them.     The  law  of  nature  commands  whatever  is 

necessary  or  conducive  to  the  security  and  benefit  of  mankind,  in  ge- 
neral, and  forbids  the  contrary.  As  far,  therefore,  as  what  is  necessarj 
or  conducive  to  the  security  and  benefit  of  mankind  in  general,  is  oe- 
cessary  or  conducive  likewise  to  the  security  and  benefit  of  that  parti- 
cular part  of  mankind,  which  is  united  into  the  same  civil  society;  ind 
as  far  as  what  is  inconsistent  with  the  security  and  benefit  of  mankind 
in  general,  is  inconsistent  likewise  with  the  security  and  benefit  of  that 
particular  part  of  mankind,  which  is  thus  united;  the  civil  legislator  is 
employed  about  the  proper  objects  of  his  legislative  power,  when  he 
commands  the  former  or  forbids  the  latter.  His  laws,  therefore,  con- 
tain what  is  a  proper  matter  of  civil  law,  when  they  command  sueh 
actions  as  the  law  of  nature  has  commanded^  or  forbid  such  actions  as 
the  law  of  nature  has  forbidden. 

Mankind  are,  indeed,  obliged  to  do  what  the  law  of  nature  com- 
mands, and  to  avoid  what  this  law  forbids,  without  the  aid  of  civil  in- 
stitutions. But  we  cannot  conclude  from  hence,  that  it  is  needless,  and 
much  less  that  it  is  improper,  for  civil  laws  to  command  what  is  natn- 
rally  a  duty,  or  to  forbid  what  is  naturally  a  crime.  For  though  the 
members  of  a  civil  society  are  obliged  to  observe  the  law  of  nature, 
whether  its  rules  and  precepts  are  transcribed  into  the  civil  law,  and 
adopted  by  it  or  not;  yet,  till  they  are  thus  transcribed  and  adopted,  the 
obligation  to  observe  them  rests  only  upon  the  conscience. 

It  may,  perhaps,  be  asked,  whether  tiie  law  of  nature  has  not  an  ci- 
ternal,  as  well  as  an  internal  sanction  In  a  state  of  nature;  whetfao' 
mankind  have  not  a  natural  right,  where  any  injury  has  been  done  hj 
breaking  this  law,  to  make  use  of  their  private  force  to  obtain  repara- 
tion and  to  inflict  punishment?  And  if  such  an  external  sanction  takes 
place  in  a  state  of  nature,  it  may  be  farther  asked,  whether  the  law  of 
nature  is  not  naturally  supported  in  a  state  of  civil  society  by  the  like 
sanction,  without  being  made  a  part  of  the  civil  law  of  the  society? 
^  In  answer  to  these  questions  we  may  observe,  that  this  external  sanc- 
tion of  private  force,  reaches  in  a  state  of  nature  no  farther  than  *tbe 
duties  of  justice;  and  that  the  duties  of  imperfect  obligation  are  sup 
ported  only  by  the  internal  sanctions  of  the  law  of  nature.  The  law 
of  nature  obliges  mankind  to  promote  the  good  of  one  another,  but  this 
obligation,  in  a  state  of  nature,  is  of  the  internal  sort:  no  man  has  a 
right  to  compel  others,  by  force,  to  do  any  thing  which  is  matter  of 
fiivour;  however  reasonable  it  may  be  in  him  to  expect  the  favour  flrom 

*See  Book  L  Chap.  XVIl.  §  ITL  Chip.  XVIII.  %  IX. 
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them,  and  however  wrong  it  may  be  in  them  not  to  do  it.  Nothing, 
therefore,  in  a  state  of  civil  society,  besides  the  social  compact,  or  some 
civil  law  which  is  founded  in  this  compact,  can  bind  the  several  mem- 
bers of  such  a  society  to  do  good  either  to  one  another,  or  even  to  their 
country,  so  as  to  make  the  doing  good  a  matter  of  strict  justice,  which 
may  be  supported  by  the  external  sanction  of  force.  But  the  obliga- 
tion of  the  social  compact  is  only  a  general  one  .to  advance  the  common 
good  of  all,  or  the  particular  good  of  each:  it  is  left  to  the  joint  or  com- 
mon understanding;  that  is,  to  the  civil  legislator,  to  determine  in  what 
instances,  and  by  what  means  this  good  is  to  be  done.  And,  conse- 
quently, if  civil  laws  are  not  necessary  to  enforce  the  law  of  nature  in 
respect  of  any  other  duties,  they  are  at  least  necessary  to  enforce  it  in 
respect  of  the  duties  of  imperfect  obligation. 

This,  however,  is  not  the  only  reason  why  it  is  necessary  for  civil 
laws  to  establish  the  duties  of  the  law  of  nature.  Not  only  those  na- 
tural duties,  which,  in  a  state  of  nature,  have  no  external  sanction,  but 
those  likewise,  which,  in  a  state  of  nature,  are  supported  by  the  exter- 
nal sanction  of  private  force,  would,  in  a  state  of  civil  society,  have  no 
external  sanction,  without  the  aid  of  civil  laws.  For  *  social  union  re- 
strains those  who  are  members  of  the  same  civil  society,  from  making 
use  of  any  private  force  against  one  another:  so  that  no  external  sanc- 
tion can  be  left  in  respect  of  any  duty  whatsoever,  besides  what  comes 
from  the  public  force.  But  the  public  force  is  under  the  guidance  of 
the  common  understanding;  it  cannot  act  of  right  either  in  matters  of 
defence,  or  in  matters  of  reparation,  or  in  matters  of  punishment,  any 
otherwise  than  as  the  common  understanding  directs  it.  No  injury, 
therefore,  can  be  guarded  against,  no  reparation  can  be  obtained,  and  no 
punishment  can  be  inflicted,  unless  the  injury,  which  is  to  be  guarded 
against,  or  to  be  made  amends  for,  or  to  be  punished,  is  contrary  to  the 
civil  laws:  because  the  civil  laws  contain  those  directions  of  the  public 
understanding,  which  the  executive  body  is  to  follow  in  using  the  pub- 
lic force. 

If  punishment,  in  a  state  of  civil  society,  can  only  be  inflicted  of 
right  by  the  public  force;  and  if  the  public  can  only  of  right  inflict 
punishment  as  the  laws  direct  it,  the  conclusion  from  hence  will  be, 
that  no  action  can  of  right  be  punished  in  a  state  of  civil  society,  unless 
the  civil  laws  have  forbidden  it.  This  will  explain  what  we  frequently 
bear,  that  such  or  such  acts  are  very  malicious  and  very  unjust;  that 
they  deserve  punishment  as  much  or  more  than  some  others,  which  the 
law  does  punish;  and  yet  that  these  may  be  done  with  impunity.  These 
acts,  which  are  said  to  be  so  malicious  or  unjust  as  to  deserve  punish- 
ment, are  such  as  would  be  punishable  by  private  force,  if  every  mem- 
ber of  a  civil  society  had  the  same  liberty  of  acting  for  himself,  that  in- 
dividuals had  in  a  state  of  nature;  or  they  would  be  punishable  by  the 
public  force  of  the  society,  if  the  public  force  had  no  rule  to  guide  it, 
besides  the  law  of  nature.  But  civil  union  has  taken  from  the  indivi- 
duals the  liberty  of  punishing  by  their  own  private  force;  and  the  pub- 
lic force  of  a  civil  society  is  under  the  direction  of  the  civil  law.  If, 
therefore,  the  acts,  how  malicious  or  unjust  soever  they  may  appear  to 
be,  are  such  as  have  not  been  forbidden  and  made  punishable  by  some 

*  See  Book  U.  Chap.  V.  h  II.  VIL  IX. 
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civil  laW)  either  written  or  unwritten,  they  cannot  of  right  be  pvnisM 
by  the  members  of  a  civil  society,  either  acting  separately  asindividuab, 
or  acting  jointly  by  the  executive  body. 

It  may,  however,  be  proper  to  observe,  by  the  way,  that  this  civil 
impunity  does  not  make  such  acts  innocent:  the  law  of  nature  has  made 
them  crimes,  notwithstanding  the  civil  law  may  have  omitted  to  make 
them  so,  or  to  forbid  them  under  any  penal  sanction.  They,  therefore, 
who  are  guilty  of  such  acts,  though  they  may  escape  human  poniflh- 
ment,  must  stand  condemned  by  the  law  of  nature,  and  be  liable  to  the 
natural  sanctions  by  which  the  divine  author  of  this  law  has  thought 
fit  to  establish  it. 

civfl  laws  not  con-  '^"  Though  civil  laws  may  command  such  things » 
fined  to  matters  of  the  law  of  nature  has  commanded,  or  forbid  such  tUngi 
natural  right  and  as  this  law  has  forbidden,  yet  civil  legislators  are  not 
^'^^^S-  confined  from  commanding  or  forbidding  any  thing  ehc. 

What  is  naturally  right  or  wrong,  is  a  proper  matter  of  civil  laws;  bat 
it  is  not  the  only  proper  matter  of  them.  The  social  compact  gives  the 
society  a  right  to  command  what  is  for  the  common  good  of  £e  body, 
or  for  the  particular  good  of  its  several  members,  and  of  forbidding  the 
contrary.  But  the  law  of  nature  has  left  many  acts  indifierent,  as  do- 
ing neither  good  nor  harm  to  mankind  in  general,  which  yet  maybe 
beneficial  or  hurtful  to  a  particular  body  of  men,  united  into  a  cirii 
society.  It  is  matter  of  indifference  as  to  the  good  or  harm  of  mankiDd 
in  general,  what  sort  of  clothes  I  buy  and  wear;  whether  they  are  sneli 
as  have  been  manufactured  by  those  who  live  near  me,  and  speak  tke 
same  language  that  I  do,  or  by  others  who  live  at  a  distance  and  speak 
a  different  language.  It  may,  indeed,  be  most  for  the  benefit  of  dj 
neighbours,  that  I  should  trade  with  them  and  wear  only  such  clodies 
as  they  deal  in:  but  it  will  be  of  equal  benefit  to  those  who  live  in  Ae 
Indies,  that  I  should  wear  such  clothes  as  they  only  can  furnish  do 
with.  The  law  of  nature,  therefore,  obliging  me  only  to  regard  tbc 
benefit  of  mankind  in  general,  leaves  it  indifferent  to  me  whether  I  bvf 
and  wear  such  clothes  as  are  manufactured  in  the  Indies,  or  such  as  are 
manufactured  in  the  place  where  I  happen  to  live.  But  when  thej, 
who  live  near  me,  are  united  with  me  into  the  same  civil  society,  if  it  ^^ 
pears  to  the  public  understanding  to  be  for  the  benefit  of  such  socie^) 
that  no  member  of  it  should  buy  or  wear  such  clothes  as  are  mannfrc- 
tured  in  the  Indies,  the  social  compact  has  given  the  society  a  right  to 
forbid  this,  or  to  make  it  criminal  by  a  civil  law,  and  then  to  punish  me 
or  any  other  member  of  the  society  for  doing  it.  The  law  of  nature, 
as  it  stood  in  a  state  of  nature,  has  prescribed  no  particular  form  for  the 
marriage  contract,  and  has  not  enjoined  that  the  parties  should  nuike^ 
in  any  particular  place.  The  fonn,  therefore,  of  this  contract  is  ismr 
ferent,  provided  it  contains  in  substance  all  tiiat  is  naturally  essential 
to  marriage;  and  the  place,  where  the  parties  are  when  they  make  it, 
is  likewise  indifferent.  But  if  it  appears  to  the  common  understanding 
of  a  civil  society  to  be  for  the  general  good,  that  all  marriages  should 
be  solemnized  under  some  particular  form,  and  in  some  particular  pU<^ 
the  civil  legislator  has  a  right  to  prescribe,  by  law,  that  all  marriag 
shall  be  solemnized  under  such  form,  and  in  such  places,  and  to  pnniff 
those  who  shall  solemnize  any  marriage  otherwise. 
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Perhaps  it  may  appear,  at  first  sight,  that  whatever  ciril  laws  enjoin 
or  forbid,  with  a  view  to  obtaining  good,  or  preventing  harm  to  the  body 
politic,  or  to  its  several  members,  is  only  matter  of  natural  right  or 
wrong.  What  in  a  state  of  nature  was  not  matter  of  natural  right  or 
wrong,  may  seem  to  have  been  made  so  in  a  state  of  civil  society  by 
means  of  civil  union.  For  the  compact,  by  which  men  are  united  into 
a  civil  society,  may  be  thought  naturallv  to  oblige  them  to  do  whatever 
18  necessary  or  conducive  to  the  general  good  of  such  society,  ^d  of  its 
several  members,  and  to  avoid  the  contrary;  whether  the  former  is 
commanded,  and  the  latter  forbidden  by  any  express  civil  laws  or  not 
But  this  is  not  precisely  true.  The  social  compact  obliges  them,  in 
point  of  justice,  to  do  not  whatever  is  for  the  common  interest  in  their 
own  uivate  opinion,  but  only  what  they  are  directed  to  do  for  this  pur- 
pose by  the  common  understanding:  in  like  manner  it  obliges  them,  in 
point  of  justice,  to  avoid  not  whatever  may  be  hurtful  to  the  common 
interest,  in  their  own  private  opinion,  but  only  what  they  are  directed 
to  avoid,  with  this  view,  by  toe  common  understanding.  Until  the 
civil  laws,  therefore,  which  are  the  dictates  of  the  common  understand- 
ing, have  enjoined  or  forbidden  what,  in  a  state  of  nature,  was  indif- 
ferait,  it  continues  to  be  so  far  indifferent,  as  to  the  members  of  a  civil 
society,  that  it  is  no  duty  of  strict  justice  to  do  or  to  avoid  it.  I  would 
not  be  understood  to  mean,  that  a  man  is  under  no  obligation  of  any  sort 
to  do  what  he  thinks  will  be  fi>r  the  good  ot  his  country,  or  to  avoid 
what  he  thinks  will  be  hurtful  to  it,  till  the  civil  laws  have  enjoined  the 
one  or  forbidden  the  other.  I  only  say,  that,  till  then,  it  is  not  a  duty 
of  strict  justice,  or  that  the  social  compact  does  not  give  the  society  a 
perfect  right  to  demand  ibis  of  him:  because  this  compact  does  not 
oblige  him  to  guide  himself  in  obtaining  the  purposes  of  a  civil  society 
by  bis  own  judgment,  but  by  the  common  judgment  of  the  whole. 
This  will  appear  to  be  the  case,  if  we  consider*  the  difference  between 
a  strictly  just  member  of  a  civil  society,  and  a  good  patriot.  The  for- 
mer is  exactly  punctual  in  complying  with  the  laws  of  his  country; 
whilst  the  latter,  as  &r  as  he  is  able  to  judge,  avoids  every  thing  which 
may  be  hurtful  to  the  public,  and  does  every  thing  which  may  be  bene- 
ficial to  it,  even  in  those  instances  where  the  laws  are  silent  The  so- 
cial compact  itself  is  so  jGu*  fi'oni  binding  a  man  in  strict  justice  to  hold 
tibis  cooouct,  that  the  laws,  which  are  founded  in  this  compact,  will  fre- 

Suently  obliga  him  to  do  what,  in  his  own  opinion,  mav  be  hurtful  to 
le  society;  and  to  avoid  what,  in  his  own  opinion,  mi^ht  be  beneficial 
to  it.  But  if,  whatever  his  own  opinion  may  be,  the  civil  laws  are  his 
proper  guide,  as  to  what  is  due  to  the- society,  of  which  he  is  a  member^ 
in  consequence  of  the  social  compact,  it  follows,  that  what  was  indi^ 
fierent  in  a  state  of  nature,  will  be  so  far  indifferent  in  a  state  of  civil 
society;  whilst  it  is  neither  enjoined  nor  forbidden  by  the  civil  laws, 
that  the  members  of  such  society  will  be  at  liberty  to  do  it,  or  to  omit 
it,  without  being  chargeable  with  acting  contrary  to  their  social  compact. 
X.  The  rights  of  mankind,  as  &r  as  they  consist  in  a  Rights  of  mankind 
iuU  liberty  <M  doing  certain  actions,  or  of  possessing  cer-  nuiy  be  changed 
tain  things,  may  be  altered  or  restrained  or  given  up  by  ^^  ^  ^^^ 
th^  own  consent  Every  c<mipact  mroduces  this  effect:  it  limits  or 
restrains  or  takes  away  some  right;  that  is,  some  instance  of  liberty, 
which  the  parties  to  it  wercT  possessed  of,  before  they  engaged  in  such 
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compact.  And  we  have  *  already  had  occasion  to  show,  that  the  social 
compact,  in  particular,  produces  this  effect  upon  such  rights  of  maa- 
kind,  as  arise  out  of  an  injury:  it  restrains  their  liberty  of  defending 
themselves;  of  obtaining  reparation  for  damages,  and  of  inflicting  pun- 
ishment, by  the  use  of  their  own  private  force,  under  the  conduct  of 
their  own  judgment.  But  this  is  not  the.  only  effect  of  this  compact 
As  it  alters  or  restrains  some  of  the  rights  of  mankind  immediately  or 
directly,  so  it  subjects  others  of  them  to  be  altered  or  restrained  by  the 
legislative  power  of  civil  society:  and  thus,  whatever  alterations  or  re- 
straints are  produced  in  them  afterwards  by  civil  laws,  which  are  acta 
of  such  legislative  power,  arise  from  this  compact  remotely  or  indi- 
rectlyr 

They  who  maintain  that  the  liberty  of  individuals  is  universally  un- 
alienable, would  do  well  to  show  how  the  obligation  of  civil  laws  is 
consistent  with  this  principle;  how  individuals,  who,  in  a  state  of  na- 
ture, were  at  full  liberty  in  any  particular  instance  to  act  as  they  please, 
can  be  obliged,  by  the  laws  of  their  country,  when  they  are  members 
of  a  civil  society,  to  act  in  this  instance  in  one  particular  manner,  or  not 
to  act  at  all,  and  yet  have  tbe  same  full  liberty  of  acting  as  they  pleased, 
that  they  had  before,  and  would  still  have  had,  if  they  had  not  by  com- 
pact united  themselves  to  such  society.  For,  certainly,  if  they  haw 
given  the  society  a  power  to  restrain  their  liberty  of  judging  and  of 
acting  for  themselves,  their  liberty  must  be  alienated:  as  &r  as  the  so- 
ciety has  a  power  to  restrain  them,  they  must  have  given  up  a  part  o( 
their  liberty. 

This  power  of  civil  society,  to  alter  or  restrain  the  rights  of  mankind, 
is  limited  by  its  own  nature.  It  extends  no  farther  than  the  purposes 
of  the  social  compact,  by  which  it  was  produced:  as  the  parties  to  this 
compact  only  bind  themselves  to  act  for  the  common  good  of  the  whole 
society  and  of  its  several  parts,  so  the  power,  which  is  produced  by 
this  compact,  can,  in  its  own  nature,  extend  only  to  such  restraints  or 
alterations  of  any  of  the  rights  of  mankind,  as  in  the  judgment  of  the 
common  understanding  are  necessary  or  conducive  to  those  purpos^  I 
Civil  legislative  power,  therefore,  is  not  in  the  strict  sense  of  the  word 
an  absolute  power  of  restraining  or  altering  the  rights  of  the  subjects: 
it  is  limited  in  its  own  nature  to  its  proper  objects;  to  those  rights  only, 
in  which  the  common  good  of  the  society,  or  of  its  several  parts,  re- 
quires some  restraint  or  alteration.  So  that,  whenever  we  call  theciyii 
legislative  power,  either  of  society  in  general,  or  of  a  particular  legifr 
lative  body,  within  any  society,  an  absolute  legislative  power,  we  can 
only  mean,  that  it  has  no  external  check  upon  it  in  feet:  for  all  civil  le- 
gislative power  is,  in  its  own  nature,  under  an  internal  check  of  right 
it  is  a  power  of  restraining  or  altering  the  rights  of  the  subjects  for  the 
purposes  of  advancing  or  securing  the  general  good,  and  not  of  re- 
straining or  altering  them  for  any  purpose  whatsoever,  and  much  l«s 
for  no  purpose  at  all.  This  internal  check  may  possibly  fail  of  guar^ 
ing  the  rights  of  individuals  against  undue  restraints  or  alterations:  be- 
cause, by  the  consent  of  such  individuals,  when  they  become  members 
of  a  civil  society,  they  left  it  to  the  common  understanding  of  such  s^ 
ciety  to  determine  what  restraints  or  alterations  of  their  rights  might  w 

*  See  Book  II.  Chap.  V« 
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necessary  or  conducive  to  the  general  good;  and  the  society  may  possi- 
bly abuse  this  trust.     The  danger  is  still  greater  if  the  society  has  gone 
farther,  and  has  established  a  particular  legislative  body:  for  this  point 
is  then  left  to  be  determined  by  the  understanding  of  such  legislative 
body.     To  prevent  such  abuse,  it  is  necessary  to  provide  some  external 
checks  upon  the  exercise  of  civil  legislative  power;  more  especially 
where  it  is  not  exercised  by  the  whole  collective  body  of  the  society^ 
but  by  some  particular  part  of  it,  which  is  called  its  legislative  body. 
For,  though  it  is  possible  that  the  whole  collective  body,  if  it  could  con- 
veniently meet  together,  might,  in  the  laws  which  it  makes,  exceed  the 
limits  of  legislative  power,  and  restrain  or  alter  the  rights  of  indivi- 
duals, where  the  good  of  the  whole,  or  of  its  several  parts,  required 
no  such  restraint  or  alteration;  yet  it  is  not  very  likely  that  this  would 
happen:  because,  as  each  of  the  members  will  be  ready  to  take  care  of 
his  own  particular  interest,  it  is  not  likely  that  any  of  the  rights  of  in- 
dividuals should  be  altered  or  restrained  by  the  act  of  all  or  of  a  major- 
ity, unless  the  restraint  or  alteration  was  necessary  or  conducive  to  the 
proper  ends  of  a  civil  society.     But  where  the  legislative  power  is  en- 
trusted with  a  part  of  the  society,  if  this  legislative  body  has  no  checks 
upon  it,  besides  the  internal  check  of  natural  right,  it  mi^t  be  led,  by 
motives  of  private  interest,  or  by  caprice,  or  by  partial  regard,  to  alter 
or  restrain  the  rights  of  some,  or  of  all  the  subjects,  widiout  any  view 
to  the  general  benefit.     It  is  the  business  of  the  politician,  in  order  to 
guard  against  any  such  excess  in  the  exercise  of  legislative  power,  to 
contrive  some  external  cheeks  upon  the  legislative  body.     I  call  them 
external  checks,  to  distinguish  them  from  the  internal  check  arising 
from  a  sense  of  what  is  right;  though,  perhaps,  some  which  are  made 
use  of  for  this  purpose,  as  they  arise  from  the  nature  of  the  legislative 
body,  might  themselves  be  called  internal  ones.     When  the  legislative 
body  consists  of  two,  three,  or  more  constituent  parts.  So  that  no  law 
can  be  made  without  the  joint  act  of  all  these  parts,  they  may  be  a  check 
upon  one  another.     And  this  will  be  more  likely  to  be  the  case,  if  they 
are  so  different  from  one  another,  that  what  might  be  for  the  private  in- 
terest of  one  of  them,  would  not  be  for  the  private  interest  of  another 
of  them;  though  what  is  for  the  common  benefit  of  the  Whole  society 
will,  in  some  respect  or  other,  be  for  the  particular  benefit  of  them  all. 
This  check  will  be  the  more  effectual,  if  one  or  more  of  these  consti- 
tuent parts  of  the  legislative  body  consists  of  a  number  of  persons,  each 
of  which  in  his  private  capacity,  is  subject,  in  all  respects,  to  the  same 
laws  witib  the  rest  of  the  people.     For  each  member  of  such  constituent 
part  of  the  legislative  body  will  be  the  more  careful  about  unduly  alter- 
ing or  restraining  the  rights  of  the  other  members  of  the  society;  since, 
in  whatever  manner,  or  in  whatever  degree,  the  rights  of  others  are  al- 
tered or  restrained,  his  own  rights  will  likevirise  be  altered  or  restrain- 
ed in  the  same  manner,  and  in  the  same  degree.     If  one  of  these  con- 
stituent parts  of  the  legislative  body  consists  of  temporary  representa- 
tives of  the  people;  that  is,  of  persons  who  are  chosen  by  the  bulk  of 
the  society,  and  return  again  after  a  certain  time  to  their  private  station, 
and  to  a  level  with  the  rest  of  the  subjects,  unless  die  society  will 
choose  them  into  the  same  office  and  trust  again,  this  will  be  a  farther 
check  upon  the  legislative  body,  and  will  help  to  restrain  it  from  any 
undue  excess  in  me  exercise  of  legislative  power:  because,  the  bulk 
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of  the  society  will  have  frequent  opportanities  of  providing  for  its  own 
interest,  by  displacing  those  who  have  been  concerned  in  any  sach  ei- 
cess,  and  returning  such  a  body  of  representatives,  m  may  take  eire 
that  the  rights  of  individuals  shall  be  no  otherwise  altered  or  restraioedi 
than  the  ends  of  civil  society  require.  Such  checks  as  these,  which 
the  constitution  of  the  civil  government  in  any  nation  has  provided  far 
preventing  any  undue  exercise  of  legislative  power,  are  called  oonfld- 
tutional  checks.  Perhaps  many  others,  besides  these,  mif^t  poeriblj 
be  contrived;  but  it  is  not  our  business  here  to  inquire,  either  whit 
others  might  be  contrived,  or  how  any  checks  of  this  sort  operate  to  pro- 
duce the  end  which  is  proposed  by  them.  This  is  the  province  of  po- 
litics, and  not  of  natural  law. 

As  the  nature  and  ends  of  civil  legislative  power  limit  it  in  somen- 
stances,  so  the  nature  of  the  rights  of  mankind  limit  it  in  others.  Sonie 
of  the  rights  of  mankind  imply  a  duty,  which  is  i:equired  of  them  bf 
the  law  of  nature,  or  the  law  of  God.  Every  man  has  an  unalienable 
right  to  do  what  these  laws  command,  and  to  avoid  what  these  hwi 
fon>id. 

*But  even  such  rights,  as  impiv  a  duty,  consist  in  a  liberty,  tba^ 
not  in  a  full  liberty  of  acting.  We  are  naturally  at  liberty  to  do  wbt 
the  law  of  nature  or  of  God  commands;  not  because  we  are  at  libertj 
to  do  the  contrary,  but  because  we  are  naturally  free  from  all  exteroil 
force  that  might  compel  us  to  do  the  contrary.  Thus,  likewise,  we  ire 
naturally  at  liberty  to  avoid  what  the  law  of  nature  or  of  God  forbids; 
not  because  we  are  at  liberty  to  do  otherwise,  but  because  nature  has 
not  subjected  us  to  any  external  fm^ce  that  might  compel  us  to  do  other- 
wise. The  law  of  nature,  or  of  God,  has  left  some  diings  indiffere&t, 
by  neither  commanding  nor  forbidding  them:  in  such  instances  as  these, 
our  right  of  acting  consists  in  a  full  liberty  of  dding  them,  or  of  not 
doing  them,  just  as  we  please.  The  same  laws  have  made  some  thiBgp 
duties,  and  others  crimes;  in  these  instances,  we  have  not  a  fiill  Ubertj, 
but  are  obliged  to  do  the  one,  and  not  to  do  die  other:  so  that,  here  our 
rights  consbt  in  a  liberty  on  one  side  only;  that  is,  in  a  liberty  of  obey- 
ing those  laws,  or  in  a  freedom  from  all  external  force,  that  nu^  eon* 
pel  us  to  disobey  them. 

Now,  though  our  frights  are  alienable,  or  may  be  parted  ¥rith  hj  our 
own  consent,  where  they  are  absolute^  or  consist  in  a  full  libert]r  rf 
acting  as  we  please;  yet  they  are  unalienable,  where  they  consist  in  i 
liberty,  which  is  not  full  and  absolute,  in  a  liberty  of  acting  only  oae 
way,  or  in  a  freedom  from  being  Uable  to  be  compelled  to  act  odierwise. 
The  general  rule  concerning  alienable  and  unalienable  rights  i8>  ^ 
those  are  alienable,  which  are  not  restrained  or  limited  by  «iy  hr, 
but  that  those,  which  are  so  restrained  and  limited,  are  unalienable. 
Where  the  laws  of  nature  and  of  God,  have  left  an  action  indifferent, 
by  neither  commanding  nor  forbidding  it;  our  right  to  do  or  not  to  do 
that  action  is  full  and  absolute;  it  is  not  restrained  or  limited  either  by 
the  law  of  nature,  or  by  the  law  of  God;  uid,  consequently,  we  majTi 
consistently  with  these  laws,  alienate  tiiis  right;  that  is,  we  may,  ij 
our  own  consent,  give  others  a  power  to  direct  us  to  act  either  this  way 
or  that,  for  some  reasonable  purpose.    But  where  the  law  of  nature  tf 
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the  law  of  God  bas  commanded  an  action  and  made  it  a  dutj-,  or  has 
forbidden  an  action  and  made  it  a  crime;  in  respect  of  such  actions,  our 
right  or  liberty  of  acting  as  we  please,  id  not  full  and  absolute;  it  is  re- 
strained and  limited  by  the  same  law,  which  has  commanded  or  forbid- 
den the  action;  so  that  it  consists  only  in  a  freedom  from  beine  com- 
pelled to  disobey  the  law.  We  cannot,  therefore,  consistently  with  the 
law,  alienate  such  rights;  that  is,  we  cannot  part  with  our  liberty,  any 
fiffther  than  we  have  it:  we  may,  by  our  own  consent,  give  others  a 
power  to  enforce  the  obligations  of  the  law  of  nature  or  of  God;  but 
these  laws,  as  they  oblige  us  to  act  in  one  particular  manner,  have  not 
left  us  at  liberty  to  oblige  ourselves  by  our  own  consent  to  act  other- 
wise, or  to  give  others,  by  such  consent,  a  power  of  compelling  us  to 
act  otherwise.  But  if  mankind  cannot,  by  consent  or  by  compact,  give 
others  a  power  of  binding  them  to  do  what  the  law  of  nature  or  of 
Qod  has  commanded,  or  to  neglect  what  either  of  these  laws  has  for- 
bidden; the  legislative  power  of  civil  society,  which  is  derived  from 
consent  or  compact,  cannot  imply  a  power  of  binding  the  members  of 
such  society  to  act  contrary  to  these  laws. 

If  I  had  not  thought  it  necessary  to  apply  here  what  has  been  already 
said,  concerning  the  nature  of  the  rights  of  maiddnd,  and  concerning 
the  distinction  of  them  into  such  as  are  alienable,  and  such  as  are  un- 
alienable; we  might  have  come  to  this  conclusion  more  readily.  No 
man  can  oblige  himself  by  his  own  consent  to  act  one  way,  when  he  is 
already  obliged  to  act  the  contrary  way.  But  every  man  is  originally 
obliged  to  do  what  the  laws  of  nature  or  of  God  command,  and  to  avoid 
what  these  laws  forbid:  so  that  notwithstanding  individuals  may  bind 
diemselves,  by  their  own  consent,  to  do  or  to  avoid  what  Ood^  by  his 
natural  or  his  revealed  law,  has  neither  commanded  nor  forbidden;  they 
cannot  so  bind  themselves  to  do  what  he  has  forbidden,  or  to  neglect 
what  he  has  commanded.  And  since  the  social  compact  itself,  and  civil 
laws,  which  derive  their  authority  from  this  compact,  are  obligations 
arising  from  consent,  either  immediately  and  directly,  or  remotely  and 
indirectly;  the  consequence  is,  that  no  man  can  be  obliged,  either  by 
civil  union  or  by  civil  laws,  to  act  contrary  to  the  natural  or  to  the  re- 
vealed law  of  God. 

In  applying  this  general  principle  to  particular  instances,  we  are  apt, 
for  want  of  attention,  to  midLO  two  mistakes.  The  first  of  these  mis- 
takes is,  that  since  dvil  laws  cannot  oblige  us  to  do  what  is  contrary 
to  the  law  of  natiu'e,  or  cannot  so  change  the  law  of  nature,  as  to 
make  any  action  lawful,  which  this  law  has  forbidden,  we  are  apt  to 
conclude,  that  whatever  action  is  contrary  to  the  law  of  nature,  whilst 
the  civil  law  is  silent  about  it,  must  necessarily  continue  to  be  con- 
trary to  the  law  of  nature,  notwithstanding  any  appointment  of  the 
civil  law  in  relation  to  it.  But  upon  a  closer  inquiry  into  this  matter, 
we  shall  find  that  the  appointment  of  civil  law,  nay,  that  even  the  act 
of  an  individual,  can  make  it  naturally  lawful  to  do  or  to  omit  what, 
without  such  appointment  of  the  civil  law,  or  such  act  of  the  indivi- 
dtial,  could  not  have  been  lawfully  done  or  omitted. 

The  law  of  nature,  in  a  state  of  equality,  forbids  me  to  force  a  man 
to  work  or  labour  for  my  benefit,  who  has  not  bound  himself  to  me  by 
luB  own  consent  for  this  purpose.  But  after  he  has  so  bound  himself, 
such  force  is  no  longer  contrary  to  the  law  of  nature:  not  because  the 
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law  of  nature  is  changed  by  his  consent;  but  because  his  circumBtanceB 
and  mine  are  changed  by  it.  The  law  of  nature  still  continues  to  for- 
bid me  to  force  any  man  to  work  or  labour  for  my  benefit,  who  has  not 
bound  himself  to  me  by  his  own  consent,  thus  to  work  or  labour:  bat 
after  he  has  so  bound  himself,  this  particular  precept  of  the  law  of  na- 
ture is  no  longer  the  measure  of  what  is  just  and  unjust  between  him 
and  me.  As  long  as  his  right  to  his  liberty  continues,  my  natural  obli- 
gation not  to  force  him  to  do  what  he  has  no  mind  to  do,  continues  too: 
but  when  he  has  parted  with  this  right  by  voluntarily  making  himself 
my  servant;  the  natural  obligation  on  my  part  ceases,  and  in  conse- 
quence of  his  consenting  to  be  my  servant,  I  have  acquired  a  right  to 
force  him  to  work  for  me,  whether  he  is  afterwards  willing  to  work  or 
not.  It  is  contrary  to  the  law  of  nature  to  take  a  man's  goods  from 
him;  but  after  he  has  sold  them  to  me,  if  he  refuses  to  deliver  them 
upon  my  paying  him  the  purchase  money,  the  law  of  nature  does  not 
forbid  me  to  take  them  from  him:  not  because  the  law  of  nature  is 
changed;  for  what  was  forbidden  by  it  before,  is  forbidden  by  it  still; 
but  because  those  goods,  which  were  his  own  once,  have  ceased  to  be 
his  own  now:  and  thus  the  precept  of  the  law  of  nature,  which  was, 
in  respect  of  these  goods,  the  measure  of  right  and  wrong  between  him 
and  me,  ceases  to  be  the  measure,  in  consequence  of  his  having  giyeo 
up  his  property  in  the  goods  by  his  own  consent.  *  When  I  owe 
money  to  a  man,  the  law  of  nature  commands  me  to  pay  it:  bat  nj 
creditor,  without  changing  the  law  of  nature,  can  set  ande  the  oblig^ 
tion  of  this  command  as  to  himself,  by  releasing  the  debt  without  pay* 
ment:  for  though  the  law  of  nature  still  commands  me  to  pay  what  I 
owe;  it  ceases  to  command  me  to  pay  any  thing  to  him,  because  hj  his 
release  I  cease  to  owe  him  any  thing.  In  general,  we  may  say,  that  no 
obligation  of  the  law  of  nature  can  be  set  aside  by  the  act  of  the  partj 
himself,  who  is  under  such  obligation:  but  where  the  obligation  corres- 
ponds to  some  alienable  right  of  others,  they,  by  relinquishing  their 
right,  can  release  him  from  the  obligation.  Neither  do  they,  by  their 
act,  change  the  law  of  nature,  when  they  set  his  obligation  aside:  thej 
only  change  his  circumstances  and  their  own;  and  then  the  particular 
precept  of  the  law  of  nature,  which  before  was  the  measure  of  ri^t 
and  wrong  between  him  and  them,  ceases  to  be  so  upon  this  change  of 
circumstances. 

From  hence  it  will  appear  in  what  manner  the  civil  law  produces  its 
effect;  when  such  acts  as  were  contrary  to  the  law  of  nature  before  any 
appointment  of  civil  law  concerning  them,  become  consistent  widi  it,  in 
consequence  of  such  appointment.  No  person,  by  his  own  consent, 
either  in  the  social  compact  or  otherwise,  could  give  the  society,  or  the 
legislative  body  of  the  society,  a  power  to  dispense  with  his  doing 
what  the  law  of  nature  has  obliged  him  to  do,  or  to  authorize  his  doing 
what  the  law  of  nature  has  obliged  him  not  to  do.  But  where  his  ob- 
ligations correspond  to  such  alienable  rights  of  others,  as  ai-e  subjected 
by  the  social  compact  to  the  jurisdiction  of  the  civil  legislative  power, 
the  society  has  a  power  to  restrain  or  to  take  away  their  rights,  and  by 
this  means  his  obligation  ceases.  It  is  contrary  to  the  law  of  nature  to 
take  a  person's  go^s  from  him:  but  if  the  civil  law  has  required  the 
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the  subjects  to  pay  some  tax  for  the  support  of  the  society;  the  officers 
who  are  employed  to  collect  this  tax^  if  the  civil  law  has  authorized 
them,  may,  consistently  with  the  law  of  nature,  take  from  any  subject, 
who  refuses  to  pay  his  share,  such  goods  as  will  sell  for  as  much  money 
as  he  oueht  to  pay:  not  because  the  civil  law  can  authorize  them  to  take 
another  lan's  pro^rty  from  him;  but  because  the  goods,  which  otherwise 
would  have  been  his  property,  cease  to  be  so  by  the  appointment  of  the 
law.  He  has  a  right  to  his  goods,  indeed,  and  whilst  this  right  subsists, 
it  would  be  contrary  to  the  law  of  nature  to  take  them  from  him.  But 
the  law  of  nature  does  not  forbid  him  to  part  with  this  right:  and  as 
far  as  it  is  necessary  for  him  to  contribute,  with  the  other  members  of 
the  society,  to  the  support  of  the  public,  he  has  parted  with  this  right, 
or  however  has  subjected  it  to  the  jurisdiction  of  the  public,  by  making 
himself  a  party  in  the  social  compact. 

Since  the  civil  law,  when  it  thus  releases  a  person  from  any  of  the 
duties  of  the  law  of  nature,  which  he  owes  to  other  men,  operates 
by  an  indirect  act,  that  takes  away  such  of  their  rights,  as  correspond 
to  these  duties;  we  may  observe,  by  the  way,  that  it  cannot  release  him 
in  the  same  manner  from  any  of  the  duties  which  he  owes  by  the  law 
of  nature  either  to  himself  or  to  God:  because,  in  these  duties,  there 
are  no  corresponding  rights,  which  are  subject  to  the  jurisdiction  of 
civil  society.    * 

When  we  find  it  laid  down  as  a  general  principle,  that  civil  autho- 
rity cannot  establish  any  thing  which  is  contrary  to  the  laws  of  nature 
or  of  God;  we  are  apt  to  fall  into  a  second  mistake,  in  applying  this 
principle.  We  are  apt  to  imagine,  where  the  laws  of  nature  or  of 
God  relate  to  persons,  who  are  in  particular  circumstances,  that  it  is 
not  only  impossible  for  any  civil  jurisdiction  to  dispense  with  their  ob- 
ligation, when  they  are  in  these  circumstances,  but  that  it  is  likewise 
impossible  for  any  civil  jurisdiction  to  make  their  obligation  void  by 
preventing  them  from  bringing  themselves  into  these  circumstances: 
we  are  apt  to  imagine,  that,  where  a  duty  of  the  law  of  nature  or  of 
God  takes  place  upon  the  performance  of  some  certain  act,  this  act 
itself  is  not  under  the  jurisdiction  of  civil  society,  and  cannot  be  made 
void  by  the  civil  legislator. 

The  most  remarkable  instances  of  this  sort  are  the  obligations  arising 
from  promises^  contracts,  or  oaths,  and  the  obligations  arising  from  mar- 
riage. These  are  points  of  some  difficulty,  and  with  the  reader's  leave 
we  will  examine  them  particularly. 

XL  *  No  act  of  the  civil  law  can  excuse  a  man  from  EflTectofdvUlaws 
performing  a  promise,  or  a  contract,  or  an  oath,  by  which  ^^  promises,  con- 
he  is  bound:  because  where  the  obligation,  arising  from  ^^^^  "^  ^^^ 
any  of  these  acts  subsists,  the  law  of  God,  either  as  it  is  collected  from 
natural  reason,  or  as  it  is  declared  in  his  revealed  word,  requires  per- 
formance. But  the  true  state  of  the  question,  concerning  the  effect  of 
civil  laws,  in  relation  to  these  acts,  is,  not  whether  the  civil  power  can 
excuse  performance,  where  there  is  an  obligation  upon  a  man  arising 
from  any  of  them;  but  whether  the  civil  power  cannot  hinder  the  ob- 
ligation from  taking  place.  Though  a  man,  when  he  is  in  such  cir- 
cumstances as  to  be  bound  by  his  promise,  contract,  or  oath,  cannot  be 
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excused  from  performance  by  the  civil  law;  yet  it  is  no  eonseqaeoee, 
that  the  civil  law  cannot  hinder  him  from  being  in  those  circttmstaneei. 

Now,  the  civil  law  can  hinder  or  make  void  the  obligation  of  a  pro- 
mise, contract,  or  oath,  two  ways;  either  by  such  an  act,  as  aSfects  Ae 
promiser,  contractor,  or  juror  immediately;  or  by  such  an  act,  as  im* 
mediately  affects  those,  to  whom  the  promise,  contract,  or  oath  rdato, 
and  in  the  meantime  affects  him  only  remotely.  And  iarther,  wkm 
the  act  of  the  civil  law  affects  him  immediately,  it  may  be  eitlier  an* 
tecedent  or  subsequent  to  the  promise,  contract,  or  oath. 

When  the  civil  laws  have  antecedently  forbidden  themembenof 
any  society  to  promise,  or  agree,  or  swear,  that  they  will  do  this  or 
that,  which  the  law  expresses;  no  promise,  or  contract,  or  oath,  whieh 
is  contrary  to  such  laws,  can  be  binding  upon  them.  Notwithataading, 
where  they  are  under  an  obligation  by  any  of  these  acts,  the  hwof 
nature  and  of  God  requires  performance;  yet  this  law  requires  no  per- 
formance of  what  is  contained  in  such  promises,  or  contracts,  or  oatb, 
as  the  civil  laws  have  forbidden;  because  the  members  of  the  aoeietf 
are,  in  these  instances,  incapable  of  obliging  themselves.  They,  wbo 
are  under  the^  authority  of  another,  have  no  liberty  or  moral  power  of 
binding  themselves  to  do  what  this  other  forbids,  or  to  nedect  what  he 
commands.  As  far,  therefore,  as  the  jurisdiction  or  authority  of  tk 
civil  legislator  extends;  the  subjects  are  incapable  of  obligiDe  the«- 
selves  in  opposition  to  his  laws.  They  have,  indeed,  the  natural  power 
of  repeating  the  words  of  such  promises,  or  contracts,  or  oaths,  as  bii 
laws  have  forbidden.  And  custom  may  lead  us,  or  the  want  of  anotber 
name  may  force  us,  to  call  the  mere  repeating  of  these  words  a  promise, 
or  a  contract,  or  an  oath.  But  they,  from  whom  the  civil  laws  hive 
taken  the  liberty  or  moral  power  of  acting  for  themselves,  do  notfaio^ 
by  repeating  them:  the  words  alone,  wiUiout  such  Uberty  or  inoril 
power,  produce  no  obligation. 

This  principle,  upon  which  the  civil  laws  make  void  such  promiseSi 
or  contracts,  or  oaths,  as  they  have  antecedently  forbidden,  saaybe 
placed  in  another  light  An  antecedent  obligation  will  make  void  anj 
subsequent  obligation,  which  is  contrary  to  it.  But  the  civil  law, 
which  forbids  the  promise,  or  contract,  or  oath,  and,  consequently,  the 
obligation  of  this  law,  is  here  supposed  to  be  antecedent  to  the  iM-onifle, 
or  contract,  or  oath  itself.  The  obligation,  therefore,  of  the  cinl  hw, 
will  make  void  the  obligation  of  any  of  diese  subsequent  acts.  Tov 
may,  perhaps,  reply,  that  the  obligation  of  performing  our  promiaes,  tf 
contracts,  or  oaths,  arises  from  the  law  of  nature  and  of  God,  and  tnit 
this  law  is  antecedent  to  all  civil  authority  whatsoever.  But  thia  sat 
gestion,  though  it  is  true,  is  nothing  to  tfie  purpose.  For  though  w^ 
general  obligation  of  performing  our  promises,  or  contracts,  or  ^^^^^ 
antecedent  to  all  eivil  authority;  it  will  be  no  consequence,  that  ta» 
obligation  of  this  particular  promise,  or  contract,  or  oath,  which  the 
civil  laws  have  forbidden,  is  likewise  antecedent  to  all  civil  authon^ 
unless  you  can  show,  fliat  the  law  of  nature  or  of  God  has  require 
you  to  make  this  promise,  or  to  engage  in  this  contract,  or  to  take  tbtf 
oath  in  particular.  If  you  can  find  any  covenant,  which  the law» 
God  requires  you  to  engage  in;  such,  for  instance,  as  you  will  proo^ 
bly  understand  the  covenant  of  baptism  to  be;  I  will  allow  that  w 
human  authority  can  make  void  the  obligation,  that  arises  from  ao^' 
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covenant,  by  forbidding  it.  But  where  the  law  of  nature,  or  of  God, 
whilst  it  requires  you  in  general  to  fulfil  your  promises,  contracts  or 
oaths,  has  left  you  at  liberty  as  to  any  particular  promise,  contract  or 
oath,  whether  you  will  engage  in  it  or  not;  there  the  civil  laws  can  take 
this  liberty  from  you,  if  it  appears  to  be  inconsistent  with  the  common 
good  of  the  society:  and  then  the  obligation  of  the  civil  laws,  being  an- 
tecedent to  your  engaging  in  such  promise,  contract  or  oath,  will  make 
it  void  if  you  should  engage  in  it. ,  For,  by  the  supposition  of  yoiu- 
being  at  liberty,  by  the  law  of  nature  or  of  God,  to  engage  or  not 
engage  in  this  particular  promise,  contract  or  oath,  this  law  had  laid 
you  under  no  obligation  to  engage  in  it;  and,  consequently,  had  laid 
you  under  no  obligation  to  keep  it,  antecedently  to  any  appointment 
of  civil  laws  concerning  it. 

There  is  rather  more  difficulty  in  understanding  how  tfie  act  of  the 
civil  legislator  can  set  the  obligation  of  promises,  contracts  or  oaths, 
aside  by  a  subsequent  act;  that  is,  by  forbidding  performance  after  we, 
have  engaged  in  then^,  where  no  antecedent  Taw  had  forbidden  us  to 
engage.    *  Grotius,  in  explaining  this  matter,  lays  it  down  as  a  general 
principle,  that  wherever  an  inferior  enters  into  any  obligation,  such 
obligation  must  be  a  conditional  one:  an  inferior,  he  says,  has  no  power 
to  bind  himself  without  the  consent  of  his  superior:  and  upon  this  ac- 
count every  obligation  of  an  inferior,  if  it  does  not  express  so  much, 
must  be  understood  to  imply,  that  he  consents  to  be  obliged,  provided 
his  superior  agrees  to  the  obligation.    But  if  our  author,  by  making 
this  a  necessary  condition  in  the  promise,  contract  or  oath  of  an  inferior, 
means  that  no  inferior  can  be  obliged  by  any  such  act,  unless  his  supe- 
rior allows  the  obligation,  either  expressly,  by  confirming  it,  or  tacitlv, 
by  not  contradicting  it,  this  principle  is  not  Universally  true.    This, 
indeed,  is  the  situation  of  a  slave:  idl  his  actions  are  subject  to  the  au- 
thority of  his  master:  no  act,  therefore,  which  he  does,  can  be  valid 
without  the  concurrence  of  his  master.    It  is,  likewise,  the  situation 
of  children,  who  have  not  yet  arrived  at  the  use  of  their  reason:  all 
their  actions,  during  this  natural  minority,  are  subject  to  the  absolute 
control  of  their  parents:  they  are,  therefore,  naturally  incapable  of 
binding  themselves,  unless  their  parents  agree  to  the  obligation,  either 
expressly  or  tacitly.    But  where  the  superiority  is  in  its  own  nature  a 
limited  one,  and  extends  only  to  some  actions  of  the  inferior,  no  con- 
currence of  the  superior,  either  express  or  tacit,  is  necessary  to  make 
such  acts  of  the  inferior  valid,  as  are  not  subject  to  his  jurisdiction. 
The  Mosaic  law,  indeed,  gave  the  husband,  a  power  to  make  void  any 
vow  of  the  wife;  or,  rather,  it  placed  the  wife  in  such  a  state  of  sub- 
jection, that  no  vow  of  hers  could  be  binding,  if  die  husband  declared 
that  he  disallowed  it.    But  without  such  a  p|Ositive  bw  as  this,  many 
acts  of  a  wife  are  naturally  free  from  the  jurisdiction  of  her  husband, 
so  that  she  is  capable  of  binding  herself  without  his  concurrence. 
Now,  civil  subjection  is  in  its  own  nature  a  limited  one:  the  members 
of  a  civil  society  are  subject  to  the  le^slative  power  of  it:  but  the  pur- 
poses of  the  social  compact,  from  which  this  subjection  arises,  deter- 
mine it  to  extend  only  to  such  things  as  are  necessary  or  conducive  to 
the  common  security  or  benefit  of  the  whold,  or  of  its  several  parts.   In 
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all  llungs,  which  have  no  relation  to  these  purposed,  the  members  of  a 
civil  society  are  free  to  act  for  themselves;  and,  consequently,  have  a 
moral  power  of  binding  themselves,  without  the  concurrence  of  the 
civil  legislator.  If,  therefore,  the  promise,  contract  or  oath,  is  not  con- 
trary to  some  obligation  of  the  social  compact,  there  is  no  reason  for 
supposing  either  that  any  concurrence  of  the  civil  legislator  is  neces- 
sary to  make  the  act  binding,  or  that  any  want  of  such  concurrence 
would  make  it  void.  The  civil  legislator,  however,  though  he  cannot 
make  the  act  void  by  a  mere  declaration  of  his  not  consenting  to  it,  may 
produce  this  effect  by  forbidding  performance.  When  we  are  under 
any  antecedent  obligation,  we  have  no  moral  power  of  binding  our- 
selves to  do  what  is  contrary  to  this  obligation.  The  law,  forbidding 
performance,  is  here,  indeed,  supposed  to  follow  the  act  which  it  in- 
validates. But  every  member  of  a  civil  society  is  obliged,  by  the 
social  compact,  to  obey  all  the  laws  of  it,  at  what  time  soever  thoae 
laws  are  made.  And,  consequently,  as  we  are  members  of  a  civil  so- 
ciety, all  our  acts  must  be  done^  though  not  under  a  condition  of  their 
being  binding,  if  the  civil  legislator  consents  to  them,  yet  under  a  con- 
dition of  their  being  binding,  if  he  does  not  forbid  them;  because  we 
have  no  moral  power,  or  are  not  at  liberty  to  bind  ourselves  otherwise. 
The  reasons  upon  which  this  principle  is  founded,  will  appear  more 
plainly,  from  observing  what  would  be  the  consequence  of  supposing 
the  contrary.  If  the  civil  legislator  could  not  make  void  a  promise, 
contract  or  oath,  by  means  of  a  law  which  is  subsequent  to  any  of  these 
acts,  the  subjects,  or  members  of  a  civil  society,  would  be  able  to  ex- 
empt themselves  from  the  obligation  of  all  laws  whatsoever,  besides 
those  which  are  now  in«  being.  They  might,  any  of  them,  bind  them- 
selves to  one  another,  by  promise,  or  contract,  or  oath,  never  to  obey 
any  future  law,  which  made  any  alteration  in  the  present  state  of  thinp. 
Or  if  they  knew  beforehand  what  particular  law  was  likely  to  be  made, 
they  might  thus  bind  themselves  to  one  another  not  to  obey  this  parti- 
cular law.  Or,  in  short,  wherever  they  had  a  private  benefit  in  view, 
however  inconsistent  such  benefit  might  be  with  the  good  of  the  pub- 
lic, yet  if  it  was  not  forbidden  by  any  law  now  in  being,  they  might  in 
the  same  manner,  bind  themselves  to  one  another  never  to  give  up  this 
benefit,  or  never  to  obey  any  law  which  should  restrain  them  in  their 
pursuit  of  it  And  then,  upon  supposition  that  the  civil  legislator  can- 
Wt  make  void  these  acts  by  any  subsequent  law,  the  subjects  who  had 
entered  into  such  engagements,  would  be  discharged  from  the  obliga- 
tion of  obeying  all  laws  which  are  contrary  lo  these  engagements:  be- 
cause such  laws  can  bind  them  no  otherwise  than  by  overruling  the 
obligation  of  their  promise,  contract  or  oath.  If,  therefore,  you  can  find 
any  reasons  to  satisfy  yourself  that  these  laws  would  be  binding  upon 
them^  the  sape. reasons  will  serve  to  show  you  in  general,  that  cifil 
laws  can  overrule  the  obligation  of  promises,  contracts  or  oaths,  as  well 
by  a  subsequent,  as  by  an  antecedent  act.  The  reason  upon  which  jou 
would  probably  satisfy  yourself  in  this  case,  is,  that  every  member  of 
a  civil  society  has  subjected  himself  by  the  social  compact  to  the  legis- 
lative power  of  such  society;  and,  consequently,  whilst  he  continues  a 
member,  he  is  not  at  liberty,  or  has  not  a  moral  power,  to  do  any  set 
with  effect,  which  will  exempt  him  from  the  authority  of  this  power- 
But  you  may  observe,  that  this  re^on  will  likewise  prove,  that  the  civil 
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legislator  can,  by  a  subsequent  act,  set  aside  the  obligation  of  promises, 
contracts  or  oaths  in  general:  because,  if  any  act  of  this  6brt  was  bind- 
ing, -when  the  civil  law  forbids  performance,  the  person,  whose  act  it 
is,  would  be  thus  far  exempted  from  the  authority  of  the  legislative 
power. 

You  may,  perhaps,  find  it  difficult  to  reconcile  this  conclusion  with 
a  principle  of  natural  law,  which  says,  that  no  subsequent  obligation 
can  make  void  an  antecedent  one:  for,  since  the  law  which  forbids  the 
performance^  is,  by  the  supposition,  subsequent  to  the  promise,  contract 
or  oath,  you  may  from  thence  be  induced  to  imagine,  that  the  law  can- 
not set  asid6  the  obligation  of  the  antecedent  act.  Your  mistake  hiere 
is,  that,  because  the  law  is  subsequent  to  the  promise,  contract  or  oath, 
you  suppose  the  obligation  of  the  promisor,  contractor  or  juror,  to  obey 
such  law,  to  be  likewise  subsequent  to  these  acts.  Whereas,  hib  obli- 
gation to  obey  the  law  is  antecedent,  not  only  to  the  making  of  the  law, 
but  likewise  to  the  acts  which  are  set  aside  by  it.  He  could  hot,  in- 
deed, be  specifically  obliged  to  obey  this  law,  before  it  was  made,  but 
he  obliged  himself,  in  general,  to  obey  this  and  all  other  laws,  w^ien- 
ever  they  should  be  made,  by  becoming  a  member  of  tJie  society.  For,' 
the  obligation  of  all  civil  laws  is  founded  ^n  the  obligation  of  the  soci^al 
eompaet:  and  it  is  this  obligation,  of  the  social  compact  which  takes  fi*opa[' 
him  the  liberty  or  moral  power  of  obliging  himself  by  any  act  which 
shall  be  contrary,  not  only  to  the  laws  that  are  already  made,  but  to 
those  likewise  that  shall  be  made  hereafter.  He  boutid  himself  by  the 
social  compact  to  obey  the  laws;  and  this  obligatioh  is  antecedent  to  his 
promise,  contract  or  oath.  All  that  the  subsequent  law  does,  ii^  to  ap- 
ply diis  general  and  antecedent  obligation  to  some  particular  instance. 

As  the  civil  law  may  thus  make  void  a  promise,  or  a  contract.  Or  ah 
oath,  either  by  an  antecedent  or  by  a  subsequent  a^t,  which  affects  the' 
promiser,  or  contractor,  or  juror,  immediately  and  directly;  that  is, 
either  by  forbidding  him  beforehafnd  to  engage  in  such  promise,  c<)ntract 
or  oath^  or  by  forbidding  performance  after  he  has  engaged  in  it;  iso  * 
likewise  the  civil  law  may  make  a  promise,  or  a  contract,  or  an  oadi,  - 
TiHd  by  an  act  which  immediately  and  directly  adfects  the  persdris  to* 
-whom  he  promises,  with  whom'  he  contracts,  or  for  whose  benefit  he* 
swears,  whilst  it  affects  him  so  as  to  diischarge  his  obligation  only  r^«  * 
motely  and  indirectly.    The  manner  in  which  the  law  operates  to  prd^' 
dace  this  effect,  has  been  already  explained:  if  we  make  a  promise^^'or' 
a  contract,  or  if  we  take  an  oath,  by  which  any  person  acquires  a  ri^ht, ' 
and  the  civil  law  takes  firom  him  the  right  so  acquired,  this  act  of  (he ' 
law  affects  him  immediately  and  directly;  but  at  the  same  time  it  .will 
remotely  and  indirectly  affect  us,  and  discharge  our  obligation:  because, 
-vrliere  diere  is  no  right  or  claim  on  the  one  hand,  there  can  be  no  obli-^ 
gallon  on  the  other. 

XII.  Here,  it  may  be  asked,  whether  the  civil  law,  what  obligation  to- 
-vrhen  it  makes  void  the  promise,  or  contract,  or  oath  of  perform  a    void ' 
any  person,  discharges  him  fi-om  the  natural  obligation  promise^  contract 
arising  fi-om  such  act,  or  only  from  the  civil  obligation;  ^'  ^ 
"whether  he  is  not  obliged,  in  conscience,  to  performance,  by  the  law  of 
natural  justice,  notwithstanding  he  is  not  liable  to  be  compelled  to  per-' 
formance  by  the  civil  law?    In  answering  this  question,  it  may  be  pro- 
per to  consider,  whether  his  act  was  made  void  merely  for  hia  own  be- 
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nefit:  if  it  was,  and  Ae  law,  wkibt  it  offers  him  tliis  benefit,  does  not 
compel  him  to  accept  it;  he  is  then  understood  to  be  at  liberty  either  to 
perform  his  promise,  or  contract,  or  oath,  if  he  pleases,  or  to  take  the 
advantage  which  the  law  gives  him.  Where  the  civil  law  has  fixed  the 
aee  of  discretion  at  twenty-one  years,  or  at  any  other  particular  period 
of  life,  and  makes  void  a  contract  of  lending  money  to  any  person  who 
is  under  this  age,  it  takes  firom  such  minor  the  liberty  or  moral  power 
of  binding  himself  by  this  contract;  so  that,  by  making  this  contract, 
he  has  done  nothing.  He  -cannot,  therefore,  be  under  any  natural  obli- 
gation of  strict  justice  to  pay  it.  He  might,  perhaps,  at  the  time  of 
borrowing  the  money,  be  arrived  at  the  use  of  reason:  but  till  he  is  ar- 
rived at  that  point  of  life,  where  the  civil  law,  to  which  he  is  subject, 
has  fixed  the  age  of  discretion,  this  law  deprives  him  of  the  liberty  or 
moral  power  of  obliging  himself:  and  since  this  operation  of  the  law  is 
a  natural  one,  he  cannot,  by  any  act  of  his  own,  lay  himself  under  a 
natural  obligation  of  strict  justice:  because  he  wants  such  liberty  or 
moral  power.  But  as  this  contract  was  made  void  for  the  benefit  of  the 
minor,  he  is  at  liberty,  when  he  comes  to  the  age  of  discretion,  to  refuse 
this  benefit,  and  to  pay  the  money,  if  he  pleases.  From  hence  arises 
an  obligation  in  conscience;  though,  as  we  have  seen  already,  it  is  no 
obligation  of  strict  justice.  For  every  man  of  integrity  anid  honour, 
where  he  cannot  receive  a  benefit  himself,  without  making  some  other 

Jerson  lose  what  the  person  might  reasonably  expect,  will  think  it  his 
uty,  though  it  is  a  duty  of  the  imperfect  sort,  to  part  with  such  benefit 
But  where  the  civil  law,  when  it  makes  a  promise,  or  a  contract,  or 
an  oath  void,  designs  to  hinder  the  benefit  of  ttie  person  whose  aet  is  so 
made  void,  and  by  this  means  to  prevent  some  harm  to  others;  he  is  so 
far  firom  being  under  any  natural  obligation,  either  perfect  or  imper- 
fect, to  perform  what  he  had  engaged  to  do,  that  .performance  of  it  is 
not  a  matter  of  indifference;  he  is  not  at  liberty  to  perform  it,  and  is 
guilty  of  injustice  if  he  does  perform  it.  To  suppose  the  contrary,  is 
to  suppose  that  a  member  of  civil  society  may  be  obliged,  in  conscience, 
to  obtain  a  benefit  for  himself,  to  which,  by  the  laws  of  his  country,  he 
has  no  right;  or  to  do  some  harm  to  others,  fi-om  which,  by  the  same 
laws,  they  have  a  right  to  be  firee.  If  a  number  of  men,  who  have  con- 
spired together  to  do  what  the  civil  law  forbids,  bind  themselves  to  one 
another  for  this  purpose  by  contract  or  by  oath,  and  the  same  law, 
which  forbids  such  conspiracy,  makes  this  contract  or  oath  void,  they 
could  be  under  no  obligation,  in  conscience,  to  perform  their  eujEsge- 
ment:  because,  performance  does  not  consist  in  giving  up  a  benent  of 
their  own,  which  they  are  at  liberty  to  waive,  if  they  please;  it  con- 
sists in  pursuing  a  benefit  of  their  own,  to  which  they  nave  no  right, 
and  in  obstructing  a  benefit  of  others,  to  which  these  others  have  a 
rij^ 

The  first  occasion  of  the  common  mistakes  in  this  matter,  is  an  opin- 
ion, that  where  the  civil  law  makes  any  act  void,  it  leaves  us  at  liberty 
to  judge  for  ourselves,  as  if  we  were  in  a  state  of  nature,  whether  the 
law  otnature  would,  in  the  like  circumstances,  bind  us  to  performance; 
and  that,  if  we  find  it  would,  we  are  to  look  upon  ourselves  as  obliged 
to  performance  by  natural  justice.  Whereas,  we  should  consider  not 
what  the  law  of  nature  would  bind  us  to,  in  consequence  of  a  promise, 
or  contract,  or  oath,  if  we  were  in  a  state  of  nature;  but  what  it  binds 
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U8  to;  wben  we  are  members  of  a  civil  society,  and  under  the  jurisdic- 
tion of  its  laws;  we  should  consider  whether  the  law  of  nature  requires 
performance,  where  the  civil  laws,  which  are  founded  in  oiu-  own  con- 
sent, have  taken  from  us  the  liberty  or  moral  power  of  binding  our- 
selves.    When  a  man,  byjBome  previous  compact  that  falls  within  the 
notice  of  common  observers,  has  parted  with  his  right  to  bind  himself 
by  a  second  compact,  which  is  contrary  to  the  former;  if  he  should  re- 
peat the  words,  or  go  tibrough  the  forms  of  this  second  compact,  we  see 
'  plainly  enou^,  that  what  he  so  does  will  stand  for  nothing,  or  will 
produce  no  natural  obligation  of  justice.     But  this  is  the  case  of  every 
member  of  a  civil  society,  in  respect  of  what  is  forbidden  by  the  civil 
laws  of  it  for  the  common  or  general  good.    These  laws  are  founded  in 
the  original  compact  of  social  union,  in  which  he  made  himself  a  party 
by  becoming  a  member  of  the  society.     And  though  this  is  a  remote 
compact,  wmch  does  not  fall  within  the  notice  of  common  observers, 
yet  it  18  a  compact,  and  will  naturally  operate  just  as  any  other  compact 
would.     If  the  civil  laws,  therefore,  which  are  founded  in  this  compact, 
have  made  a  man's  promise,  or  contract,  or  oath  void,  this  act  of  the 
civil  law  as  naturally  takes  from  him  his  right  of  obliging  himself  to  do 
what  is  contrary  to  tibe  law,  as  if  he  had  more  immediately  and  directly 
given  up  his  right  by  some  private  compact  of  the  same  tenor  with  the 
law  itself.     Where  the  civil  law  of  a  society  has  made  void  the  promise, 
or  contract,  or  oath  of  any  person  who  is  a  member  of  this  society,  we 
cannot,  consistently  with  these  principles,  suppose  that  he  is  as  much 
obliged  to  performance  by  the  law  of  nature,  as  if  he  had  lived  in  a 
state  of  nature:  because,  in  a  state  of  nature  he  might  have  had  a  li- 
berty, or  moral  power,  of  binding  himself  to  do  what  is  contained  in 
suelv  promise,  contract,  or  oath;  whereas,  when  he  is  a  member  of  a 
civil  society,  the  law  of  nature  considers  him  as  already  bound  by  the 
social  compact,  to  comply  with  the  civil  laws;  and,  consequently,  as 
having  no  liberty,  or  moral  power,  of  doing  anv  act  with  e£fect,  which 
those  laws  make  void.     Tou  may  say,  therefore,  if  you  please,  that 
where  the  civil  law  has  made  his  act  void,  he  is  to  judge  of  his  obliga- 
tion by  the  law  of  nature.    But  still  I  contend,  that  he  is  not  to  judge 
of  it  by  what  the  law  of  nature  would  dictate  in  the  like  case,  if  he  was 
in  a  state  of  nature,  but  by  what  this  law  dictates  in  consequence  of  his 
haviag  already  obliged  himself  by  the  social  compact  to  obey  the  civil 
laws  m  his  country. 

Another  occasion  of  ihe  common  mistakes  in  this  matter,  arises  from 
our  not  attending  to  the  distinction  already  mentioned,  between  what 
the  civil  laws  permit,  where  they  make  the  act  of  any  person  void  for 
his  own  benefit  only,  and  what  they  r^uire,  where  they  make  it  void 
for  the  purpose  of  hindering  a  benefit  of  his  own,  which  he  had  in 
view,  and  of  securing  others  from  some  harm,  which  they  might  suffer 
by  his  pursuing  this  benefit.  When  we  find,  that  the  civil  law,  whilst 
it  makes  void  the  promise,  or  contract,  or  oath  of  any  person,  merely 
for  his  own  benefit,  permits  him  to  perform  what  is  contained  in  such 
promise,  contract  or  oath,  if  he  chooses  to  waive  his  benefit,  and  toper- 
form  voluntarily,  though  his  act  is  void,  what  he  might  have  been  com- 
pelled to  perform,  if  it  had  been  valid;  and  especially  when  we  find, 
that,  in  these  circumstances,  men  of  probity  and  honour  esteem  them- 
selves to  be  bound  in  ccmscience  to  a  voluntary  performance;  we  first 
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conclude,  that  this  obligation,  in  conscience,  must  be  a  perfect  bUip- 
tion  of  naturd  justice;  and  then  we  form  a  more  genml  condom, 
that  what  we  are  obliged  to  do  in  cases  of  this  sort,  we  are  likewise 
obliged  to  do  in  all  cases  of  void  acts;  even  in  those,  where  our  aete, 
instead  of  being  made  void  with  a  design  oC  securing  our  own  benefit, 
are  made  void  with  a  design  of  hindering  it,  and  of  securing  to  odien 
such  benefit  as  the  law,  which  makes  oiu*  act  Toid,  requires  ui  not  to 
deprive  them  of. 

Effect  of  civil  laws  XIII.  •When  Grotius  proposes  to  inquire,  whether 
&c  ^f^kuiOTwho  ^^^^8^  ^*^  make  void  their  own  promises,  or  contraeta, 
h«ve  le^atiye  Or  oaths^  in  the  same*  manner,  as  they  can  make  wi 
power.  those  of  their  subjects;   he  takes  care  to  inform  hit 

readers,  that  he  confines  this  question  to  kings,  who  are  entrusted  wk 
legislative  power.  And,  in  fiu^t,  without  such  a  limitation,  here 
would  be  no  question  at  all:  because  the  acts  of  private  persons  ve 
overruled  or  made  void  no  otherwise,  than  by  legislative  power:  and 
consequently,  since  they,  who  have  not  legislative  power,  cannot  nike 
void  the  acts  of  their  subjects,  they  certunly  cannot  make  void  Aeir 
own  acts. 

In  regard  to  such  civil  laws,  as  immediately  a£fect  the  8iri>ject,  whoft 
promise,  or  oath,  or  contract,  is  made  void;  they  are  dther  aatecedeat 
or  subsequent  to  such  promise,  contract  or  oath.  The  first  questiflD, 
therefore,  concerning  kings,  who  have  legislative  power,  is,  whether, 
by  any  antecedent  law,  declaring  that  all  obligs^ons  entered  into  in 
such  circumstances,  or  for  such  purposes,  as  the  law  describes,  shall  be 
void,  they  can  make  void  their  own  acts,  as  well  as  the  acts  of  thor 
subjects.  Here  Grotius  distinguishes  between  such  acts,  as  thej  do  is 
their  kingly  capacity,  by  which  he  means  their  legislative  capacity^nd 
such  as  they  do  in  their  private  capacity.  Laws  of  their  own  nialdDg 
have  no  authority  over  them  in  their  legislative  capacity:  because,  if  in 
this  capacity  they  could  not  act  freely,  notwittistanding  their  own  k^ 
they  could  not  repeal  those  laws,  after  they  have  once  made  diem.  Bat 
since  no  promise,  or  contract,  or  oath  of  any  person,  can  be  made  foid 
any  otherwise,  than  by  the  act  of  a  superior,  which  tl&kes  from  him  Ui 
liberty,  or  moral  power  of  obliging  himself;  the  eonsequenee  is^tbt 
the  law  of  a  king  having  legislative  poweir,  since  he  is  not  his  own  n- 
perior,  when  we  consider  him  in  his  legislative  capacity,  cumot  nahe 
void  any  promise,  contract,  or  oath,  in  which  he  engages  in  this  dp 
city.  Thus,  for  instance,  whatever  exception  there  may  be  to  the  eon- 
tract  of  a  subject,  upon  account  of  the  civil  minority  of  the  party  con- 
tracting; that  is,  upon  account  of  his  being  of  less  age,  than  the  lit 
requires  to  make  him  capable  of  binding  himself;  yet  there  is  not  die 
same  exception  against  a  contract  of  a  king,  if  he  has  legislative  powtf? 
and  makes  this  contract  in  his  sovereign  capacity,  for  the  purposes  <v 
the  state;  notwithstanding  he  should  be  under  the  age,  which  the  ciru 
law  has  fixed  as  the  limit  of  minority. 

What  has  been  here  said  proceeds  upon  a  supposition,  that  no  ii^ 
has  been  prescribed  by  the  society  to  their  king,  when  he  was  ealW 
and  appointed  to  his  office,  and  was  entrusted  with  legislative  po^ 
Any  laws,  which  came  originally  from  the  legislative  power  of  o^ 
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Deople,  before  tbey  lodged  the  legislative  power  of  the  society  in  his 
handsy  are  binding  upon  him  as  compacts,  to  which,  by  accepting  the 
crown  under  the  limitations  of  these  laws,  he  immediately  and  directiy 
consented.  Upon  this  account  all  promises,  or  contracts,  or  oaths  of 
such  king,  if  they  are  contrary  to  tnese  laws,  will  be  void.  By  this 
compact,  he  has  given  up  his  liberty  or  moral  power  of  binding  himself 
to  do  what  these  fundamental  laws  forbid:  thus  far,  therefore,  this  com- 
pact may  be  considered  as  the  act  of  a  superior;  because  it  is  a  stand- 
ing check  upon  his  power. 

jBut  though  a  king  having  legislative  power  is  not  his  own  superior, 
in  respect  of  such  acts,  as  he  does  in  his  legislative  capacity,  and,  con- 
sequentiy,  is  not  affected  in  these  acts  by  his  own  laws;  yet,  in  respect 
of  any  other  acts  of  a  private  nature;  that  is,  of  any  acts,  which  he 
does  as  a  part  of  the  community,  he  is  bound  by  his  own  laws.  Gro- 
tius  considers  this  obligation  of  a  king  having  legislative  power,  as  an 
indirect  one.  Natural  equity,  or  the  nature  of  a  civil  society,  requires, 
that  all  the  parts  of  such  sopiety  should  conform  themselves  to  what- 
ever, in  the  judgment  of  the  common  understanding,  is  for  the  general 
good.  When,. therefore,  the  matter  of  any  law,  and  the  reason  of  it,  is 
me  same,  whether  it  is  applied  to  the  king  or  to  the  subjects;  such 
law,  though  it  is  of  his  own  making,  is  binding  upon  himself:  because, 
in  respect  of  this  law,  he  can  only  be  considered  as  a  part  of  the  soci- 
ety; and  it  is  as- much  for  the  general  good,  that  he  should  comply 
with  it,  as  that  any  of  his  subjects  should  comply  with  it.  When  he 
is  considered  in  his  Legislative  or  sovereign  capacity,  he  is  superior 
to  every  part  of  the  society:  whatever  laws,  therefore,  he  prescribes  to 
the  society  in  general,  they  will  affect  all  the  members  of  it,  to  whom 
the  matter  or  the  reason  of  the  law  relates:  and,  consequently,  he  must 
be  understood  to  design,  that  these  laws  should  extend  to  all  acts  of  his 
own,  which  are  done  by  him  as  a  part  of  the  community;  that  is,  to  all 
aets  of  his  own,  where  the  matter  and  the  reason  of  the  law  is  the  same, 
when  applied  to  him,  as  when  applied  to  any  other  part  of  the  society. 
If  the  legidator,  by  any  antecedent  law  of  this  sort,  takes  away  from 
the  other  parts  of  the  society,  their  power  of  obliging  themselves  by  an 
act,  which  is  contrary  to  such  law;  he  is  understood,  by  the  same  law, 
to  take  away  his  own  power,  or,  at  least,  to  renounce  his  own  power, 
^  obliging  himself  by  a  like  act.  Thus,  though  a  king,  with  legisla- 
tire  power,  would  be  obliged  to  pay  any  debts,  which  he  contracted  for 
the  public  use  in  his  sovereign  capacity,  during  his  civil  minority;  yet 
his  obligation  to  pay  any  debts  which  he  contracted  upon  his  own  pri- 
vate account,  would  be  void,  in  the  same  manner  with  the  like  obliga- 
tion of  any  of  his  subjects;  that  is,  there  would  be  no  obligation  of  strict 
justice,  but  only  an  imperfect  obligation  of  honour  or  of  benevolence. 
In  like  manner  a  civil  law,  which  makes  marriages  void,  upon  account 
of  some  defect  in  the  form  of  the  contract,  or  of  age  in  the  parties,  will 
make  void  the  marriage  of  the  king,  though  he  had  the  sole  legislative 
power;  if  he  had  not  taken  care  expressly  to  except  himself  out  of 
the  law. 

•  Grotius  observes,  that  if  a  king  having  legislative  power,  has  only 
an  usufructuary  right  in  the  crown;  that  is,  if  the  people  have,  by  a 
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fundamental  law  of  the  constitution,  reserved  to  themselyes  the  right  to 
dispose  of  the  crown  by  a  new  election  upon  every  vacancy,  or  have,  bj  a 
like  law,  determined  the  future  succession;  he  has,  whilst  in  poasessioD, 
no  right  to  alienate,  by  promise  or  contract,  or  otherwise,  any  part  of  the 
patrimony  of  the  crown.  By  the  patrimony  of  the  crown,  he  meai»  soeh 
lands  or  such  revenues,  as  are  annexed  to  the  crown  by  some  act  of  the 
society,  for  the  support  of  the  government,  or  for  the  public  purpoeei 
of  the  state.  Such  usufructuary  kings  have  no  other  right  in  this  pi- 
ti'imony,  than  they  have  in  the  crown,  to  which  it  is  annexed.  Thej 
have  a  right  to  the  use  and  profits  of  it:  but  in  the  meantime  the  pro- 
perty of  it  is  in  the  society.  And  since  all  alienations  of  a  thing,  which 
is  not  the  property  of  the  person  who  makes  the  alienation,  are  Toid; 
any  alienation  of  this  patrimony  will  be  void,  if  it  is  made  by  the  kin; 
alone,  without  the  consent  of  the  society,  signified  eith^  by  itself  or 
by  its  representatives. 

Our  author  observes  farUier,  that  this  general  rule  does  not  admit  of 
an  exception  upon  account  of  the  small  value  of  the  thing,  which  if 
alienated.  A  man  has  no  more  right  to  alienate  what  is  not  his  owd, 
where  the  thing  is  of  small  value,  than  where  it  is  of  great  value.  The 
only  difference  arising  from  the  value  of  the  thing  alienated,  is,  Ait 
where  it  is  of  small  value,  it  is  more  reasonable  to  presume  upon  the 
consent  of  the  people,  from  their  silence,  or  their  not  opposing  the  ali* 
enation,  than  where  it  is  of  great  value:  because  it  is  more  likely,  that 
the  people  are  willing  to  part  with  the  one,  than  with  the  other. 

*  But  we  are  to  distinguish  between  the  patrimony  of  the  crown,  ai 
the  fruits  or  profits,  which  have  accrued  from  that  patrimonj.  For 
though  the  present  possessor  has  no  property  in  the  patrimony  itself 
yet,  since  the  use  and  profits  are  his,  he  will  have  property  in  saeh 
profits  as  have  actually  accrued.  And  thus,  whilst  the  patrimony  itsdf 
is  not  alienable  without  the  consent  of  the  society,  such  profits  will  be 
alienable  by  his  own  act.  Thus  the  right  to  certain  customs,  duties,  or 
tolls,  may  be  a  part  of  the  patrimony:  but  the  money,  which  has  been 
already  received  from  such  customs,  duties,  or  tolls,  is  the  fi^uit  or  profit 
of  it.  The  right  to  receive  and  obtain  property  in  confiscated  estate 
may  be  a  part  of  the  patrimony:  but  estates,  which  have  been  aheady 
confiscated,  are  amongst  the  profits.  But  whilst  we  say,  that  these 
profits  are  alienable;  we  should  remember,  that  even  in  kingdoms,  where 
the  king  has  legislative  power,  such  alienations  may  be  prevented  bj 
fundamental  laws;  and  in  other  kingdoms  they  may  be  prevented  bj 
laws,  which  are  made  by  the  legislative  body. 

t  There  is  one  contract,  which  Grotius  says  will  be  valid,  notwith- 
standing the  king  has  only  an  usufructuary  right  in  the  patrimony  of 
the  crown;  though  it  is  a  contract,  which  seems  to  dispose  of  thispatn- 
mony .  A  mortgage  of  such  patrimony,  to  raise  money  for  the  service 
of  the  state,  will  be  so  far  binding,  that  the  society  will  be  obliged  to 
redeem  it.  But  then  he  ri^tly  adds,  that  this  contract  produces  such 
an  effect  only  in  those  kingdoms,  where  the  king  alone  has  a  constittt- 
tional  right  to  tax  the  people  for  the  public  service.  In  such  kingdoms, 
the  society,  as  it  is  obliged  to  pay  those  taxes,  which  are  laid  wp?^* 
by  the  king,  for  the  necessary  purposes  of  government,  will  be  obliged^ 
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likewise,  to  redeem  the  patrimony  of  the  crown,  .when  he  has  mort- 
gaged it  for  these  purposes:  because  such  a  redemption  is,  in  effect, 
only  the  payment  of  such  taxes.  But  this  reason  is  plainly  not  appli- 
cable, where  the  king  has  no  power  to  lay  any  taxes  upon  the  subjects, 
besides  what  ai^e  proposed  and  consented  to  by  themselves  or  their  re- 
presentatives. And,  consequently,  in  such  mixed  constitutions  of  go- 
vernment, as  he  has  no  right  to  alienate  the  patrimony  of  the  crown, 
80  neither  has  he  any  right  to  mortgage  it  by  his  own  act. 

*  Though  a  king,  with  legislative  power,  can,  as  we  have  seen,  set 
aside  the  promises,  contracts  or  oaths  of  his  subjects,  by  a  subsequent 
law  forbidding  performance;  yet  he  cannot  make  his  own  acts  void  in 
the  same  manner:  because  this  power,  in  respect  of  his  subjects,  arises 
from  a  principle  which  cannot  be  applied  to  himself.  A  subject,  as  far 
as  the  ends  of  entering  into  civil  society  extend,  has  no  moral  power  of 
obliging  himself,  but  under  a  condition,  either  express  or  tacit,  that 

E^rformance  shall  not  be  afterwards  forbidden  by  the  civil  legislator, 
ut  this  condition  cannot  be  supposed  to  be  contained  in  the  promise, 
contract  or  oath  of  a  king,  having  legislative  power:  because,  he  is  not 
under  the  authority  of  any  such  legislator.  His  acts,  therefore,  when 
he  has  once  engaged  in  them,  if  they  were  not  invalid  from  the  begin- 
ning, must  stand  good;  as  far  as  they  are  consistent  with  the  law  of  na- 
ture, and  the  compact  by  which  he  holds  his  power.  We  have,  indeed, 
distinguished  above,  between  the  {M'ivate  and  the  legislative,  or  sove- 
reign capacity  of  such  a  king.  But  this  distinction  is  of  no  use  here: 
for  the  condition,  which  is  the  ground  of  the  invalidity  of  promises, 
contracts  or  oaths,  when  they  are  once  engaged  in,  consistently  with 
the  laws  then  in  being,  can  be  no  otherwise  made  intelligible,  than  by 
supposing  the  promiser,  contractor  or  juror,  and  the  superior,  who  for- 
bids performance,  to  be  different  persons:  two  different  characters  of 
one  and  the  satoe  person  will  not  be  sufficient  to  reconcile  this  condi- 
tion with  common  sense.  If  we  suppose  the  same  person,  acting  in  dif- 
ferent characters,  to  have  a  power  of  undoing,  in  his  legislative  charac- 
ter, what  he  has  done  in  his  private  character,  his  promise,  contract  or 
oath,  with  the  tacit  condition,  in  consequence  of  which  it  is  supposed 
liable  to  be  rendered  invalid  by  some  subsequent  act  of  his  own,  wiU 
be  to  this  effect: — 1  consent  in  my  private  capacity  to  be  obliged,  if  I 
consent  hereafter  in  my  legislative  capacity;  which  amounts  only  to 
saying,  that  I  now  consent  to  be  obliged,  if  I  consent  hereafter. 

But  a  civil  legislator/ can  release  the  members  of  the  society  from 
their  promises,  contracts  or  oaths,  not  only  by  a  direct  act,  which  af- 
fects them  immediately,  but  likewise  by  an  act,  which  in  respect  of 
them  is  an  indirect  one,  as  it  immediately  affects  the  persons  to  whom 
they  are  obliged,  and  affects  them  only  remotely.  This  act  of  the  le- 
gislator consists  in  takine  away  the  claim,  which  arises  from  the  pro- 
mise, contract  or  oatti.  It  may,  therefore,  be  asked,  whether  a  king, 
with  legislative  power,  cannot  release  himself  by  a  I'ke  indirect  act 
from  his  own  promises,  contracts  or  oaths;  that  is,  whether  he  cannot 
by  a  law  of  his  own  making,  deprive  the  subjects  of  any  claims  which 
they  have  acquired  by  his  consent.  Orotius  replies  to  this  question, 
diat  a  king,  with  legislative  power,  has  no  right,  by  virtue  of  such 
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power,  to  deprive  his  subjects  of  their  claims;  whether  they  are  ekina 
upon  himself,  or  upon  one  another;  unless  for  the  purpose  of  punish- 
ing those  who  have  deserved  it,  or  for  some  other  purpose  of  public 
utility.  And  if,  for  any  such  purpose  of  public  utility,  he  deprives  anj 
particular  subjects  of  their  claims,  he  is  to  take  care  that  die  society 
should  contribute  towards  making  them  amends:  because,  by  the  social 
compact,  the  obligation  of  advancing  the  public  utility  rests  equally 
upon  all;  and,  consequently,  the  burden  of  advfuicing  it  cannot  justly 
be  thrown  upon  any  one,  or  upon  a  few.  The  master  of  a  slave  may, 
by  the  right  of  private  despotism,  deprive  him  of  such  claims  as  are 
contrary  to  his  own  benefit:  because,  the  end  of  this  right  is  the  pri- 
vate benefit  of  the  master.  But  a  king,  whose  power  is  as  absolute  as 
the  nature  of  civil  power  will  admit  it  to  be,  has  no  such  right*  for 
though  we  speak  of  legislative  power,  when  it  is  vested  in  one  single 
person,  as  if  it  was  absolute  power,  we  only  mean,  that  it  is  subject  to 
no  instituted  or  external  restraints.  It  cannot  be  absolute,  in  the  full 
sense  of  the  word,  so  as  to  mean  a  power  of  doing  whatever  the  person, 
in  whom  it  is  vested,  has  a  mind  to  do:  because  it  is  in  its  own  nature 
a  limited  power;  it  is  only  a  power  of  governing  a  civil  society;  that 
is,  of  directing  such  a  society  and  all  its  members,  to  what  is  for  the 
general  good,  and  of  securing  them  in  the  enjoyment  of  all  their  rights, 
which  are  consistent  with  this  general  good.  Whatever,  therefore,  a 
king,  with  legislative  power,  might  be  inclined  to  do;  and  whatever, 
with  the  help  of  executive  power,  joined  to  legislative,  he  might  in 
fact  be  able  to  do,  yet  certainly,  a  power  of  directing  a  civil  society  and 
all  its  members  to  what  is  for  the  general  good,  and  of  securing  them  in 
the  enjoyment  of  all  their  rights,  which  are  consistent  with  this  general 
good,  can  never  give  him  a  right  to  deprive  them  of  any  claims  which 
they  have  acquired  by  his  promises,  contracts  or  oaths;  unless  where 
these  claims  are  inconsistent  with  the  ends  of  civil  society. 
Effect  of  civil  laws  XIV.  The  law  of  God,  concerning  marriage,  whether 
on  maiTiage.  -^e  collect  this  law  fi-om  the  principles  of  right  reason, 

or  from  his  revealed  word,  has  made  this  contract  something  different 
from  others.  It  may,  therefore,  be  proper  to  consider  it  separately,  in 
order  to  determine  how  far  the  civil  law  can  make  it  void,  either  for 
want  of  age  in  the  parties,  or  for  want  of  some  particular  ceremonies, 
either  preceding  or  attending  the  contract  itself.  Most  of  the  questions 
that  arise  upon  this  head,  will  be  easily  resolved,  upon  the  same  prin- 
ciples with  these  two,  which  follow:  First,  it  is  a  question  whether  the 
civil  law  i^  consistent  with  the  law  of  nature  and  of  God,  if  it  fixes  the 
age  of  consent  for  marriage  at  twenty-one  years,  or  at  any  other  parti- 
cular period  of  life;  and  enacts,  that  all  marriages  which  are  solemn- 
ized without  consent  of  parents  or  guardians,  where  both  or  either  of  ^ 
the  parties  are  under  this  age,  shall  be  nullities  from  the  beginning,  or 
shall  be  void  to  all  intents  and  purposes  whatsoever.  And,  secondly, 
it  is  a  question,  whether  the  civil  law  is  consistent  with  the  law  of  na- 
ture and  of  God,  if  it  enacts,  in  like  manner,  that  all  marriages  shall  be 
nullities,  or  be  void  from  the  beginning,  to  all  intents  and  purposes 
whatsoever;  unless  previous  notice  is  given,  that  such  marriages  are 
intended  to  be  solemnized,  and  unless  they  are  solemnized  in  a  church, 
or  in  some  other  particular  place  which  the  law  appoints.  The  same 
principles  that  are  to  be  made  use  of  for  resolving  these  two  questionSi 
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will)  if  they  are  rightly  understood,  be  equally  applicable  to  all  other 
questions  of  the  like  sort. 

Our  religious  notion  of  marriage  is  contained  in  what  Christ  has  de- 
clared concerning  it.  He  has  taught  us,  that  when  a  man  and  a  woman 
are  bound  to  each  other  as  husband  and  wife,  they  are  to  be  deemed  as 
inseparable,  as  if  they  were  one  flesh;  that  this  was  the  original  inten* 
tion  and  appointment  of  God;  and,  consequently ^  that  they  who  are 
thus  joined  together  by  his  authority,  cannot  be  put  asunder  by  the  au- 
thority of  man.  Our  notions  of  marriage,  as  we  collect  them  from 
Grod's  natural  law,  are  of  much  the  same  sort.  This,  then,  being  the 
law  of  God  concerning  marriage,  we  are  to  inquire,  whether  the  civil 
law  is  inconsistent  with  it,  when  it  enacts,  that  any  marriages  shall  be 
Toid,  to  all  intents  and  purposes  whatsoever,  for  want  of  some  circum- 
stances which  this  law  requires. 

We  have  supposed  the  civil  law  to  say,  that  all  marriages  shall  be 
Toid,  where  both  or  either  of  the  parties  are  under  the  age  of  twenty- 
one  years,  if  they  are  solemnized  without  the  consent  of  the  parents  or 
guardians  of  the  party  so  under  age.  Now,  a  small  alteration  in  the 
words  of  such  a  civil  law,  would  maJke  it  speak  the  language  of  the  law 
of  nature.  *  All  marriages  are  void  by  the  law  of  nature,  if  they  are 
solemnized  without  consent  of  parents;  where  both  or  either  of  the 
parties  are  too  young  to  be  capable  of  judging  and  choosing  for  them- 
selves. Until  we  arrive  at  the  full  use  of  our  reason,  nature  places  us 
under  the  authority  of  our  parents,  if  they  are  living;  and  either  by 
their  act,  or  by  the  act  of  the  law,  our  guardians  succeed  into  their 
place,  if  they  are  dead.  In  this  period  of  life,  as  we  have  no  under- 
standing of  our  own  to  judge,  and  no  will  of  our  own  to  choose  what 
is  best  for  us  to  do,  it  is  the  duty  of  our  parents  to  take  care  of  us„  and 
to  contrive  for  our  benefit:  and  this  duty  gives  them  a  natural  right  to 
judge  and  to  choose  for  us.  A  male  or  a  female,  though  they  are  un- 
der the  age  of  discretion,  may,  indeed,  be  able  to  speak  such  words,  or 
to  act  over  such  ceremonies,  as  custom  has  made  expressive  of  consent 
to  a  bai*gain  of  cohabitation  for  the  purposes  of  marriage.  But  since 
they  are  then  under  the  authority  of  their  parents,  they  have  no  moral 
power  of  acting  for  themselves,  or  no  liberty  of  giving  consent  without 
the  concurrence  of  their  parents.  These  words,  therefore,  and  these 
ceremonies  will  stand  for  nothing;  they  will  be  attended  with  no  moral 
effect;  that  is,  they  will  produce  no  obligation.  We  may,  if  we  please, 
give  the  name  of  marriage  to  what  they  have  done;  or,  rather,  to  what 
they  have  attempted  to  do,  by  repeating  such  words,  and  by  acting  over 
such  ceremonies.  But  if  both  the  parties  are  too  young  to  judge  and 
to  choose  for  themselves,  it  will  be  a  void  marriage:  because  neither  of 
them  are  capable  of  binding  themselves  to  the  other,  as  husband  or  wife, 
by  their  own  act.  Or  if  only  one  of  them  is  under  such  incapacity, 
this  will  be  sufficient  to  make  the  marriage  void:  because,  it  is  a  well 
known  rule  in  contracts,  of  the  matrimonial  as  well  as  of  any  other 
sort,  that  there  is  no  obligation  upon  either  party,  unless  there  is  a  mu- 
tual obligation  upon  both. 

These  are  undoubted  principles  of  the  law  of  nature:  and  we  no 
Inhere  find  any  positive  law  of  God,  which  has  changed  or  overruled 

•  See  Book  I.  Ciuip.  XV.  §  XIIL 
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ihem.  He  has  no  where  enjoined,  that,  notwithstanding  a  male  or  a 
female  are  naturally  incapable  of  binding  themselves  bj  any  other  eon* 
tract,  without  the  consent  of  their  parents,  whilst  they  are  under  (he 
age  of  discretion,  they  shall  be  deemed  capable  of  binding  themselves 
by  a  matrimonial  contract.  His  revealed  law  does,  indeed,  say,  and  his 
natural  law  speaks  to  the  same  purpose,  that,  when  a  man  and  a  woman 
are  become  husband  and  wife,  they  are  as  inseparable  as  if  they  were 
only  one  flesh.  But  this  law  is  nothing  to  the  purpose  in  the  question 
which  is  now  before  us.  We  are  not  inquiring  whether  a  man  and  a 
woman  can  be  separated  from  one  another,  consistently  with  the  law  of 
God,  after  they  are  become  husband  and  wife;  but  whether  there  is  any 
law  of  God  which  has  empowered  a  male  and  a  female,  whilst  they  are 
under  the  age  of  discretion,  to  make  themselves  husband  and  wife,  by 
their  own  act,  without  the  concurrence  of  their  parents.  It  is  granted 
that  the  marriage  contract  is  in  its  own  nature  perpetual  and  indbsolu- 
ble;  that  they,  who  are  joined  together  by  the  authority  of  God,  cannot 
be  put  asunder  by  the  authority  of  men.  But  it  is  not  inconsistent 
with  this  notion  of  marriage  to  put  a  male  and  a  female  asunder,  who 
come  together  under  a  natural  incapacity  of  binding  themselves  to  one 
another  by  a  marriage  contract:  because  it  does  not  appear,  that,  in  these 
circumstances,  they  are  joined  together  by  the  authority  of  God.  Though 
they  make  a  bargain,  or  rather  attempt  to  make  a  bargain,  of  cohabita- 
tion for  the  purposes  of  marriage,  in  any  words,  or  according  to  any 
form  whatsoever,  we  know,  that  God's  natural  law  declares  such  bar- 
gain to  be  a  nullity;  and  no  positive  law  of  God  can  be  produced  which 
says  the  contrary.  Thus  far,  therefore,  the  civil  law  would  agree  with 
our  natural  notions  of  the  marriage  contract;  and  would  not  contradict 
our  religious  notions,  if  it  was  only  to  enact,  that  all  marriages  shall  be 
void,  which  are  solemnized  without  consent  of  parents,  where  both  or 
either  of  the  parties  are  under  the  age  of  discretion* 

But  we  have  supposed  the  civil  law  to  enact,  that  all  such  marriages 
shall  be  void,  where  both  or  either  of  the  parties  are  under  the  age  of . 
twenty-one  years,  or  some  other  particular  period  of  life,  which  the 
same  law  fixes  as  the  a^e  of  discretion.  The  only  point,  which  re- 
mains to  be  considered  m  this  change  of  the  question,  is,  whether 
twenty-one  years  of  age  can  be  fixed  by  the  civil  law  as  the  age  of  dis- 
cretion, consistently  with  the  law  of  God:  and  this  seems  to  be  a  point, 
which  can  scarce  admit  of  any  doubt.  No  law  of  God,  either  positive 
or  natural,  has  fixed  the  precise  age,  at  which  all  persons  shall  be 
deemed  capable  of  acting  for  themselves,  and  be  exempted  from  the 
authority  of  their  parents.  We  are  then  capable  of  acting  for  ourselves, 
and  are,  consequently,  then  exempted  from  the  authority  of  our  pa- 
rents, when  we  come  to  the  full  use  of  our  reason.  But  since  this  may 
happen  at  different  times  of  life  to  different  persons,  in  different  coun- 
tries, or  even  in  the  same  country,  the  civil  legislator  of  any  commu- 
nity is  at  liberty  to  fix  that  period  of  life,  as  the  age  of  discretion,  at 
which  experience  and  observation  have  shown  the  judgment  of  those, 
who  live  in  the  same  climate  with  himself,  to  be  usually  ripe. 

Upon  these  principles,  the  civil  laws  of  our  own  country  have  long 
determined  twenty-one  years  to  be  the  age  of  consent  for  other  con- 
tracts; and  the  ecclesiastical  canons  have  long  considered  all  persons, 
till  they  are  arrived  at  this  age,  as  under  the  authority  of  their  parents 
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or  guardians,  in  respect  ef  the  matrimonial  contract.  We  may  easily 
.  guess  what  principle  our  civil  law  proceeded  upon,  when  it  fixed  the 
age  of  consent  in  matrimonial  contracts  lower  than  this,  at  twelve  jears 
for  the  woman,  and  at  fourteen  for  the  man.  Perhaps  these  ages  might 
have  been  well  enough  fixed,  if  marriage  had  been  ordained  for  no 
other  end,  besides  the  production  of  children;  or  for  no  other  end,  besides 
what  might  have  been  obtained  without  any  understanding  or  judg- 
ment in  the  parties  concerned.  But  we  are  taught,  that  it  was  ordained, 
as  well  for  the  careful  education,  as  for  the  production  of  children;  as 
well  for  advancing  the  domestic  happiness  of  the  parties,  as  for  sa- 
tisfying their  appetites  in  a  regular  manner,  if  they  have  not  the  gift  of 
continence.  And  whatever  other  purpose  of' marriage  a  woman  at 
twelve,  or  a  man  at  fourteen  years  of  age,  may  be  supposed  capable  of 
answering;-  they  are  certainly  not  capable  of  answering  these.  The 
education  of  children,  and  the  domestic  comfort,  which  the  husband 
and  wife  ought  to  have  of  each  other,  require  more  prudence  than  is 
commonly  to  be  met  with  at  these  respective  ages.  There  seems,  in- 
deed, to  be  a  sort  of  contradiction  in  the  civil  law  of  any  country,  if  it 
allows  a  male  and  a  female  to  be  capable  of  binding  themselves  by  a 
contract,  in  which  they  undertake  the  duty  of  educating  children,  at  a 
time  of  life,  when  it  considers  them,  in  other  respects,  as  children 
themselves;  if  it  allows  them  to  dispose  of  their  own  persons  for  ever, 
at  their  own  discretion,  by  a  contract,  upon  which  they  stake  their  fu- 
ture ease  and  happiness,  at  a  time  of  life,  when  it  considers  them  as 
having  too  little  discretion  to  be  trusted  with  the  disposal  of  five  shil- 
lings, without  advice  and  direction. 

There  can  be  no  possible  grounds  for  imagining,  that  either  the  na- 
ture of  the  marriage  contract,  or  any  positive  law  of  God  concerning 
this  contract,  has  restrained  the  civil  legislator  from  confining  the  civil 
advantages  of  marriage  to  those  marriages  only,  which  are  solemnized 
in  such  places  and  according  to  such  forms,  as  he  prescribes  for  the  ge- 
neral good. ,  The  husband's  claim  to  the  wife's  personal  estate,  the 
wife's  claim  to  dower,  and  some  other  claims  of  the  like  sort,  are  civil 
advantages  of  marriage,  or  advantages  which  the  civil  law  annexes  to 
this  contract.  Among  these,  we  may  likewise  reckon  the  civil  legiti- 
macy of  the  children;  that  is,  their  claim  to  inherit  cf*  to  transmit  eiUier 
honours  or  property  in  intestate  succession.  Such  effects  of  marriage 
as  these,  were  introduced  at  first,  and  are  supported  afterwards,  only 
by  civil  laws,  and  not  by  any  law  of  nature,  or  by  any  divine  law  of 
positive  institution.  And  the  same  law,  or  rather  the  same  legislative 
power,  by  which  these  claims  were  created,  has  an  unquestionable 
right  to  regulate  and  to  limit  them.  If,  therefore,  the  civil  law  was 
only  to  say,  that  such  marriages,  as  are  solemnized  without  any  previous 
notice,  and  such,  likewise,  as  are  not  solemnized  in  a  church,  or  some 
other  particular  place,  which  the  law  appoints,  shall  be  void  to  all  civil 
intents  and  purposes;  there  could  be  little  reason  to  doubt  of  its  con- 
sistency with  the  natural  and  revealed  law  of  God. 

But  we  have  supposed  the  civil  law  to  go  farther,  and  to  enact,  that 
such  marriages  shall  be  void,  not  oAly  as  to  all  civil  intents  and  pur- 
poses, but  as  to  all  intents  and  purposes  whatsoever;  by  which  we  mu^t 
understand  the  legislator  to  mean,  that  they  shall  give  neither  of  the 
parties  a  right  to  the  person  of  the  other,  nor  be  attended  with  any  ob- 
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ligation  on  either  side.  Here  the  old  question  will  return,  whether  a  con- 
tract, which,  in  its  own  nature,  is  perpetual,  can  be  dissolved  by  the  civil 
law?  whether  they,  who  are  joined  together  by  God,  can  be  put  asunder 
by  man?  We  cannot,  indeed,  deny  the  truth  of  the  principle,  upon  which 
this  question  proceeds:  but  we  may  well  maintain,  that  it  is  not  appli- 
cable to  the  point  in  debate.  The  principle,  upon  which  it  proceeds, 
is  plainly  this: — When  a  male  and  a  female  are  become  husband  and 
wife;  the  law  of  nature  declares,  that  the  contract  which  made  them 
such,  is  perpetual;  and  the  revealed  law  of  God  speaks  the  same  lan- 

uage,  and  declares,  that  no  human  authority  can  put  them  asunder. 

he  point  in  debate  is: — ^Whether  the  civil  law  can  take  from  a  male 
and  a  female  the  power  of  binding  themselves  to  each  other  as  husband 
and  wife,  by  a  matrimonial  contract,  according  to  any  form,  or  in  any 
place,  that  they  please.  The  question,  therefore,  arising  out  of  this 
principle,  as  far  as  it  is  applicable  to  the  point  in  debate,  ought  not  to  be:— 
W  hether  the  civil  law  can  dissolve  a  contract,  which  the  law  of  nature 
has  made  perpetual;  or  whether  they,  who  are  joined  together  by  God, 
can  be  put  asunder  by  man?  but; — Whether  a  male  and  a  female  can 
make  any  matrimonial  contract  at  all,  or  bind  themselves  to  each  other 
as  husband  and  wife;  if  they  proceed  in  such  a  manner,  as  the  civil 
law  has  forbidden,  and  declared  not  to  be  binding.  For  if,  when  they 
have  proceeded  in  such  a  manner,  there  is  no  contract,  and  the  two  par- 
ties are  not  husband  and  wife;  it  does  not  appear,  that  they  are  joined 
together  by  God:  and,  consequently,  as  our  natural  and  religious  no- 
tions of  marriage  would  allow  them  to  be  put  asunder,  so  our  common 
notions  of  decency  will  inform  us,  that  they  ought  not  to  come  together. 
In  the  liberty  of  nature,  if  a  single  man  and  a  single  woman  of  full 
age  were  to  make  a  bargain  of  cohabitation  for  the  purposes  of  mar- 
riage, either  in  a  church  or  in  any  other  place,  either  in  the  words  and 
according  to  the  forms,  which  are  prescribed  in  our  book  of  common 
prayer,  or  in  any  other  words,  and  according  to  any  other  forms  of  their 
own  choosing,  which  sufficiently  express  their  free  and  mutual  consent; 
such  a  bargain  would  be  a  good  and  a  valid  marriage;  the  two  parties 
would  be  bound  to  each  other  as  husband  and  wife;  and  when  they  are 
so  bound,  the  law  of  God,  as  we  either  collect  it  from  reason,  or  read 
it  in  his  revealed  word,  has  made  the  obligation  perpetual.  But  when 
the  man  and  the  woman  are  considered  as  members  of  a  civil  society; 
we  should  observe,  that  the  act  of  joining  themselves  to  such  societyt 
implies,  that  they  agree  to  submit  their  rights  or  moral  powers  of  act- 
ing at  their  own  discretion,  and  amongst  the  rest,  their  right  of  mar- 
rying according  to  what  form  and  in  what  place  they  please,  to  be  regu- 
lated and  limited  by  the  common  understanding  of  the  society,  either 
for  the  public  good  of  the  whole  body,  or  for  the  general  good  of  its 
several  parts.  For  though  the  law  of  God  has  established  the  perpetu- 
ity of  the  marriage  contract,  and  has,  by  this  means,  deprived  the  man 
and  the  woman  of  their  liberty  of  parting  from  one  another,  after  they 
are  become  husband  and  wife;  yet  it  has  not  prescribed  any  particular 
place,  or  any  particular  form,  for  making  this  contract:  so  that  the  right  of 
marrying  in  what  place,  and  according  to  what  form  they  please,  as  it  con- 
sists in  a  full  liberty,  is  alienable  in  its  own  nature,  and  is  actually  given 
up  by  the  social  compact,  as  far  as  the  common  understandingof  the  society 
shall  find  it  to  be  necessary,  or  conducive  to  the  general  good,  to  restnin 
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tbis  liberty.  Whenever,  therefore,  the  laws  of  their  country  pre- 
scribe, that  all  marriages  shall  be  solemnized  in  some  particular  place, 
and  according  to  some  particular  form,  and  enact,  that  no  marriage  so- 
lemnized in  any  other  place,  or  according  to  any  other  form,  shall  be 
binding;  the  effect  of  such  laws  will  be,  that  the  man  and  the  woman 
will  have  no  right,  or  no  liberty,  or  no  moral  power,  of  consenting  to 
a  marriage  contract  any  otherwise,  than  as  the  laws  direct.  If  they 
make,  or  rather  attempt  to  make,  a  bargain  of  cohabitation  for  the  pur- 
poses of  marriage,  in  any  other  place,  or  according  to  any  other  form; 
we  may  call  this  attempt  a  solemnization  of  marriage,  for  want  of  a  bet- 
ter name  for  it:  but  in  the  meantime  the  bargain  will  not  be  binding 
upon  either  party;  and  what  we  call  a  marriage,  will  be  a  mere  nullity, 
upon  the  principles  of  the  law  of  nature.  For  it  is  a  known  principle 
of  the  law  of  nature,  that  no  person  can  he  bound  by  any  act,  where,  he 
has  no  right,  or  liberty,  or  moral  power  of  binding  himself;  that  no 
words  or  ceremonies,  howeyer  custom  may  haveonade  them  expressive 
of  consent,  can  produce  any  obligation,  where  the  person,  who  makes 
use  of  these  words  or  ceremonies,  has  not  the  liberty  of  consenting. 
A  man  and  a  woman  may  repeat  such  words,  or  go  through  such  cere- 
monies, aS  are  expressive  of  their  consenting  to  a  bargain  of  cohabita- 
tion for  the  purposes  of  marriage;  but  no  obligation  wUl  arise  from  the 
words  or  ceremonies  themselves;  where  the  parties  had  no  moral  power 
of  consenting.  If  they  had  an  intention  of  binding  themselves  to  each 
other  as  husband  and  wife;  this,  indeed,  implies  the  consent  of  their 
minds:  and,  consequently,  the  words  and  ceremonies  are  in  one  respect 
not  mere  sounds  and  empty  forms;  because  they  are  designed  by  the 
parties,  who  use  them,  to  express  this  consent  of  mind.  But  if  they 
had  no  liberty  of  consenting,  then,  in  respect  of  any  effect  or  obligation, 
which  might  be  supposed  to  arise  from  this  act,  they  will  be  mere 
sounds  and  empty  forms;  they  may  express  the  consent  of  the  parties, 
but  it  is  such  a  consent,  as  produces  no  obligation.  For  the  mar- 
riage contract  is  thus  far,  like  all  other  contracts:  the  natural  power 
or  intention  of  consenting  does  not  make  us  capable  of  binding  our- 
selves by  this  or  by  any  other  contract:  we  are  no  otherwise  capable  of 
binding  ourselves,  than  by  having  a  moral  power;  that  is,  a  right  or 
liberty  of  consenting.  We  allow,  therefore,  that,  when  a  man  and  a 
woman  are  bound  to  each  other  as  husband  and  wife,  the  law  of  God 
forbids  us  to  put  them  asunder;  we  allow  that,  when  a  bargain  of  coha- 
bitation, for  the  purposes  of  marriage,  produces  any  obligation,  the  law 
of  God  makes  this  obligation  perpetual.  But  in  the  meantime,  we  af- 
firm the  effect  of  such  a  civil  law  as  we  have  been  describing,  to  be, 
that,  when  a  marriage  is  solemnized  otherwise  than  the  law  requires, 
the  parties  are  not  bound  to  each  other  as  husband  and  wife;  the  bargain, 
which  they  have  made  in  words,  is  no  bargain  at  all,  and  produces  no 
obligation. 

In  short,  when  we  are  examining  either  these  or  any  other  questions, 
which  relate  to  the  power  of  the  civil  law,  to  annul  a  marriage  oixce  solem- 
nized, we  are  apt  to  mislead  ourselves  by  not  taking  the  matter  up  high 
enough.  By  solemnizing  a  marriage,  we  only  mean,  that  a  man  and  a 
woman  have  repeated  such  words,  or  gone  through  such  ceremonies,  as 
custom  or  law  has  made  expressive  of  a  bargain  of  Cohabitation  for  the 
purposes  of  marriage.     When  they  have  done  this,  we  suppose  them 
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to  be  bound  to  each  other  as  husband  and  wife,  without  inquiringi 
whether  they  were  capable  of  so  binding  themselyes  or  not  And  theoi 
upon  this  supposition,  in  which  we  take  the  very  point  in  question  for 
granted,  we  readily  conclude,  that  they  are  joined  together  by  God, 
and,  consequently,  that  they  cannot  be  put  asunder  by  man.  But  in- 
stead of  considering  the  effects  of  a  good  and  a  valid  marriage,  we 
should  here  consider,  whether  the  marriage  is  a  good  and  a  valid  one.  If 
the  male  and  the  female  are  under  the  age  of  discretion,  and  are,  there- 
fore, subject  to  the  authority  of  their  parents;  or  if  they  are  members 
of  a  civil  society,  and  are,  therefore,  subject  to  the  laws  of  their  coun- 
try; or,  if  upon  any  other  account,  they  have  no  liberty,  or  no  moral 
power  of  consenting;  such  words,  or  such  ceremonies,  as  are  expres- 
sive of  consent,  and  in  other  circumstances  would  have  produced  a 
good  and  a  valid  marriage,  will,  in  these  circumstances,  stand  for  nothing 
or  have  no  meaning,  and  will  produce  no  obligation.  The  male  and  the 
female,  therefore,  by  repeating  those  words,  and  by  going  through  those 
ceremonies,  though  this  act,  for  want  of  a  better  name*  is  called  solem- 
nizing a  marriage,  will  not  have  bound  themselves  to  each  other  as 
husband  and  wife.  But  if  they  are  not  husband  and  wife,  our  natural 
or  our  religious  notion  of  marriage  is  out  of  the  question:  if  there  is 
no  contract  at  alt,  there  cannot  be  any  perpetual  contract;  if  they  are 
not  joined  together  at  all,  they  cannot  be  joined  together  by  God;  and, 
consequenfly,  we  can  have  no  grounds  for  concluding,  that  they  cannot 
be  put  asunder  by  man. 

When  a  marriage  is  thus,  to  all  intents  and  purposes  whatsoever, 
made  a  nullity  from  the  beginning,  by  the  act  of  the  civil  law;  there 
can  be  no  obligation  of  natural  justice  upon  the  parties,  to  abide  by  the 
contract,  and  to  cohabit  as  husband  and  wife.  For  if  they  have  no  right 
or  moral  power  of  consenting,  they  cannot  lay  themselves  under  any 
obligation  of  justice.  And  we  have  seen  already  that  the  civil  law 
produces  its  effect,  or  makes  the  marriage  a  nullity,  by  taking  from 
them  their  right  or  moral  power  of  consenting.  Indeed,  where  the 
civil  law  only  makes  a  marriage  ineffectual  for  obtaining  certain  civil 
purposes,  upon  account  of  its  wanting  some  forms  prescribed  by  audi 
law,  but  allows  the  validity  of  it  as  to  other  purposes;  the  parties  are 
obliged,  in  natural  justice,  to  cohabit,  and  their  bargain  of  cohabitation 
is  naturally  a  good  marriage:  -because,  though,  by  a  marriage  contract, 
which  wants  those  forms,  they  are  incapable  of  obtaining  the  advantage 
annexed  by  the  civil  law  to  other  marriages,  in  which  those  forms  are 
observed;  yet  the  same  law,  by  allowing  the  validity  of  their  marriage 
in  other  respects,  leaves  them  at  liberty  to  bind  themselves  to  one  ano- 
ther, as  husband  and  wife.  But  where  the  civil  law  of  any  society 
enacts,  that  a  marriage,  for  want  of  age  in  the  parties,  or  of  certain 
forms  in  the  contract,  shall  be  void  to  all  intents  and  purposes  whatso- 
ever; it  does  not  allow  the  validity  of  such  marriage  in  any  respect,  but 
renders  the  parties,  who  contract  otherwise  than  the  law  allows,  inca- 
pable of  so  binding  themselves  to  one  another.  And  though  this  inca- 
pacity arises  immediately  from  the  civil  law;  yet  since  it  arises  ulti- 
mately from  their  own  consent,  as  they  are  members  of  the  society,  it 
may  properly  be  considered  as  an  incapacity,  by  the  law  of  nature. 

Some  contracts,  which  the  civil  law  makes  void,  are  understood  to 
oblige  in  conscience,  though  not  in  strict  justice;  they  produce  an  obli- 
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gallon  to  performance,  though  it  is  not  a  perfect  obligation.     But  this 
obligation  takes  place  only  in  such  contracts  as  the  civil  law  makes  void 
for  the  benefit  of  one  of  the  parties,  and  leaves  him  at  liberty,  if  he 
pleases,  to  waive  this  benefit.     It  cannot,  therefore,  take  place  in  void 
marriages:  because  the  civil  law  makes  them  void  in  order  to  hinder 
the  parties  from  obtaining  any  benefit  by  them,  and  by  this  means  to 
secure  some  benefit  to  others,  in  particular  to  the  parents  of  one  or  both 
the  parties,  who  might  be  made  unhappy  by  an  improper  marriage  of 
their  children.     This  circumstance  alone  is  sufficient  to  distinguish  the 
case  of  a  marriage,  which  the  civil  law  makes  void,  from  the  case  of  a 
debt  which  it  makes  void.     But  there  is  another  very  material  circum- 
stance, which  puts  a  farther  distinction  between  these  two  cases,  and 
shows  us,  that,  notwithstandii^g  any  obligation  of  the  imperfect  sort  to 
pay  a  void  debt,  yet  there  is  not  the  like  obligation  to  cohabit  upon  a 
void  marriage.     What  is  contained  in  a  contract  of  borrowing  money 
might  be  performed  by  the  borrower,  though  there  was  no  contract  at 
all.     He  might,  if  he  pleased,  give  the  lender  the  same  sum  of  money, 
that  he  has  borrowed,  whether  he  had  ever  borrowed  it  or  not     And, 
consequently,  though  the  contract  is  a  nullity,  there  is  nothing  vicious 
in  the  performance,  merely  for  want  of  a  contract.     Whereas,  what  is 
contained  in  a  marriage  contract  is  unlawful,  when  there  is  no  contract: 
for  cohabitation  without  a  marriage  contract,  is  naturally  vicious.    Un* 
less,  therefore,  we  will  maintain,  that  where  a  man  and  a  woman  are 
incapable  of  binding  themselves  to  one  another,  as  husband  and  wife, 
by  a  marriage  contract,  they  are  capable  of  binding  themselves  in  con- 
science to  do  what  is  vicious,  we  must  necessarily  allow,  that  they  can 
be  under  no  obligation  to  cohabit,  as  if  they  were  husband  and  wife, 
upon  a  marriage,  which  the  civil  law  has  made  void  to  all  intents  and 
purposes  whatsoever. 

The  law  of  God  concerning  marriage,  produces  its  proper  effect,  not 
by  making  all  persons,  of  any  age  or  in  any  circumstances,  capable  of 
contracting  a  good  and  valid  marriage,  but  by  making  all  marriages  per- 
petual or  indissoluble,  which  have  once  been  contracted  by  persons 
who  are  of  such  age  and  in  such  circumstances,  as  to  have  the  liberty 
or  right  of  binding  themselves  by  a  marriage  contract. 

Civil  laws  set  aside  other  contracts  two  ways:  either  by  enjoining 
beforehand,  that  thev  shall  not  be  made  so  as  to  obtain  any  effect;  or 
else,  by  enjoining  afterwards,  that  they  shall  not  be  performed.  No 
law  of  God,  either  natural  or  positive,  has  restrained  the  civil  legisla- 
tor from  setting  marriages  aside  in  the  former  of  these  ways,  by  enjoin- 
ing beforehand,  that  they  shall  not  be  solemnized  with  effect,  or  so  as 
to  bind  the  parties  in  any  other  manner  than  what  the  civil  law  pre- 
scribes. What  the  law  of  God  enjoins  is,  that  a  marriage,  which  is  so- 
lemnized in  such  a  manner  as  to  be  once  binding  upon  the  parties,  shall 
be  of  perpetual  obligation.  I  do  not  say,  that  the  law  of  God  enjoins 
this  merely  concerning  a  marriage  which  is  once  solemnized.  For  so- 
lemnizing a  marriage  is  an  expression  which  is  used  in  two  senses. 
Sometimes  when  we  say,  that  a  marriage  is  solemnized  between  a  man 
and  a  woman,  we  only  mean,  that  they  have  repeated  such  words,  or 
gone  through  such  ceremonies  as  are  expressive  of  a  bargain  of  coha- 
bitation for  the  purposes  of  marriage;  whether  any  obligation  arises 
from  what  they  have  done  or  not.     Thus,  if  a  man,  whose  wife  is  liv- 
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ing  and  undivorced  from  him,  should  repeat  such  words  and  gpthroagh 
such  ceremonies  with  a  second  woman,  we  should  say,  that  a  marriage 
had  been  solemnized  between  the  man  and  this  second  woman;  thou^ 
in  the  meantime  we  know  that  no  obligation  of  marriage  arises  from 
this  act.  But,  sometimes,  when  we  speak  of  solemnizing  a  marriaee, 
we  use  this  expression  in  a  stricter  sense;  and  mean  solemnizing  it  with 
effect,  so  that  the  man  and  the  woman,  by  what  they  have  done,  are  be- 
come husband  and  wife.  If  we  have  been  brought  up  from  our  infaoej 
in  a  country,  where  the  civil  law  has  allowed  almost  all  marriages  to 
be  binding,  provided  certain  words  and  certain  ceremonies  have  been 
made  use  of;  it  is  no  wonder,  if  we  should  be  led  to  think,  that  what  we 
have  long  found  to  be  the  same  thing  in  fact,  is  likewise  the  same  thing 
in  right;  that  solemnizing  a  marriage  in  one  of  these  senses,  is  solenin- 
izing  it  in  the  other  sense;  that  repeating  these  words  and  going  througfi 
these  ceremonies  necessarily  produces  an  obligation;  and,  consequently, 
that  to  set  aside  a  marriage  once  solemnized,  is  the  same  thing  as  to  set 
aside  a  marriage,  which  has  been  so  solemnized  as  to  be  once  bindiDC. 
But  by  attending  to  this  distinction,  we  may  be  enabled  to  see  what  el- 
feet  the  law  of  God,  concerning  marriage,  does  not  produce,  and  what 
effect  it  does  produce.  This  law  does  not  make  all  marriages  binding, 
which  have  once  been  solemnized;  it  only  makes  all  marriages  perpe- 
tual, which  have  been  solemnized  in  such  a  nuinner  as  to  be  once  bind- 
ing. It  does  not  make  all  words,  that  express  a  marriage  contract, ope- 
rate like  a  charm,  and  bind  the  conscience  whenever  they  pass  through 
the  mouth;  nor  does  it  give  those,  who  repeat  such  words,  a  liberty  or 
moral  power  of  consenting,  in  consequence  of  their  being  willing  to  be 
man  and  wife;  that  is,  of  their  having  a  natural  power  of  consenting 
it  only  takes  from  mankind  all  right  or  authority  to  separate  those,  who 
being  at  liberty  to  consent;  that  is,  who  being  under  no  restraint,  either 
from  the  law  of  God  or  of  man,  which  might  take  away  their  moral 
power  of  consenting,  have  bound  themselves  to  each  other  as  husband 
and  wife,  by  a  valid  bargain  of  cohabitation  for  the  purposes  of  mar- 
riage. The  civil  legislator,  therefore,  has  the  same  authority  to  make 
marriages  void  from  the  beginning,  that  he  has  to  make  any  other  con- 
tract void,  by  some  antecedent  law,  which  takes  from  the  parties  their 
liberty  of  consenting,  or  renders  them  incapable  of  consenting  with  any 
effect 

The  only  difference  between  the  marriage  contract  and  other  con- 
tracts is,  that  other  contracts,  though  they  are  valid  from  the  beginning, 
may  be  rescinded  or  made  void  afterwards  by  some  subsequent  civil 
law,  which  forbids  performance:  whereas,  when  a  marriage  is  solemnis- 
ed in  such  a  manner  as  to  be  once  binding,  no  subsequent  civil  law  can 
rescind  it  afterwards,  by  forbidding  performance,  consistently  with  the 
natiu-al  and  revealed  law  of  God,  which  has  made  this  contract  perpe* 
tual.  When  civil  laws  rescind  other  contracts  by  a  subsequent  act  of 
the  legislator,  forbidding  performance,  they  produce  this  effect,  consist- 
ently with  the  law  of  nature,  by  means  of  a  condition,  which  is  includ- 
ed in  the  obligation  of  every  member  of  a  civil  society.  This  condn 
tion  is,  that  he  consents  to  be  obliged  by  his  contract,  if  the  civil  law 
does  not  forbid  performance.  The  social  compact,  in  which,  as  a  mem- 
ber of  the  society,  he  is  a  party,  makes  such  a  condition  natural:  he- 
cause,  by  this  compact,  he  obliged  himself  to  submit  all  his  alienable 
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rights  to  whatever  restraints  and  regulations  the  common  understand- 
ing should  judge  to  be  necessary  for  the  general  good.  He  cannot, 
therefore,  whilst  he  is  under  this  obligation;  that  is,  whilst  he  continues 
in  the  society,  lay  himself  under  any  other  obligation,  which  does  not 
include  this  as  a  necessary  condition.  If  our  right,  in  respect  of  the 
marriage  contract,  was  a  right  of  full  liberty;  if  we  were  originally 
free  to  choose  for  ourselves,  whether  we  would  make  this  contract  tem- 
porary and  precarious,  or  perpetual  and  constant;  this  right  amongst 
others  of  the  same  sort  would  be  alienable;  the  social  compact  would 
subject  it  to  the  civil  power;  and  as  members  of  a  civil  society,  we 
could  only  bind  ourselves  in  marriage  by  a  perpetual  contract,  upon  con- 
dition that  the  civil  law  should  not  rescind  it  after  it  is  made.  But  our 
right  in  respect  of  the  marriage  contract,  is  not  a  right  of  full  liberty: 
the  law  of  God  has  not  left  us  free,  when  we  bind  ourselves  by  this  con- 
tract, to  make  it  either  temporary  and  precarious,  or  perpetual  and  con- 
stant; we  are  at  liberty,  on  the  one  hand,  to  bind  ourselves  by  a  perpe- 
tual contract,  or  not  to  bind  ourselves  at  all;  but  if  we  choose  to  make 
ourselves  parties  in  this  contrfict,  we  are  not  at  liberty  on  the  other 
hand,  but  are  obliged  by  the  law  of  God  to  make  it  a  perpetual  one. 
We  cannot,  therefore,  oblige  ourselves  to  the  contrary  by  the  social 
compact;  and,  consequently,  when  we  consent  to  a  marriage  contract, 
we  cannot  be  understood  to  consent  that  it  shall  be  perpetual,  upon  con- 
dition of  its  not  being  rescinded  afterwards.  This  condition  takes 
place  only  in  respect  of  such  rights  to  bind  ourselves,  as  are  subjected 
to  the  civil  legislator  by  the  social  compact:  whereas,  the  right  to  bind 
ourselves  by  a  perpetual  marriage  contract,  if  we  bind  ourselves  by  any 
marriage  contract  at  all,  could  not  be  thus  subjected  to  the  civil  legis- 
lator, consistently  with  our  obligation  to  obey  the  law  of  God. 

XV.  We  commonly  distinguish  civil  laws  into  writ-  civil  laws  are  writ- 
ten and  unwritten:  but  we  seldom  form  such  precise  ^®"  o""  unwritten. 
notions  of  each  as  will  keep  up  the  distinction,  and  show  us  wherein 
the  difference  between  them  consists.  Every  rule  of  action  which  is 
enjoined  by  a  civil  legislator,  and  committed  to  writing,'  does  not  imme- 
diately become  a  written  civil  law.  Such  laws  as  are  established  by 
long  and  uninterrupted  usage  or  custom,  may  certainly  be  committed 
to  writing,  as  well  as  any  other:  but  this  does  not  change  them  from 
unwritten  into  written  laws.  Every  precept  of  unwritten  law  may  be 
expressed  in  words:  and  whatever  can  be  expressed  in  words,  may  cer- 
tainly be  written  down:  and  when  any  precept  of  unwritten  law  is  thus 
written  down,  it  will  be  as  much  a  law,  as  it  was  before;  and  may  be 
called  a  law  in  writing,  if  you  please:  but  if  you  call  it  a  written  law, 
you  will  give  it  an  improper  name.  We  must,  therefore,  look  for  some 
other  definition  of  a  written  law  besides  the  common  one;  which  only 
says,  that  it  is  a  law  committed  to  writing.  No  rule  of  action,  though 
it  is  prescribed  by  a  civil  legislator,  and  is  committed  to  writing,  can  be 
called  a  written  civil  law;  unless  the  writing  contains  all  that  is  essen- 
tial to  a  civil  law.  Now,  the  essence  of  a  civil  law  consists  in  its  being 
a  rule  of  action  prescribed  by  the  authority  of  a  civil  legislator.  If, 
therefore,  the  writing  only  contains  the  rule  which  the  civil  legislator 
prescribed,  but  does  not  contain  the  evidence  of  its  having  been  pre- 
scribed by  his  authority;  that  is,  if  such  writing  is  not  authenticated  by 
him,  it  will  not  contain  all  that  is  essential  to  a  civil  law;  and,  conse- 
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quentlj,  it  can  only  be  called  a  law  in  writing,  but  will  be  no  written 
law.  But  by  defining  a  written  law  to  be  a  rule  of  action,  which  is  pre- 
scribed in  writing  by  a  civil  legislator,  or  which  is  prescribed  by  the 
authority  of  a  civil  legislator,  and  is  committed  to  writing  by  the  same 
authority,  we  shall  distinguish  it  from  all  those  rules  of  action  which 
are  prescribed  by  the  authority  of  a  civil  legislator,  any  otherwise  than 
in  writing;  though  they  should  afterwards  be  committed  to  writing  bj 
some  one  else,  who  has  not  the  same  authority. 

When  civil  legislators  are  professedly  employed  in  making  laws,  in- 
stead of  trusting  their  acts  to  the  precarious  custody  of  unwritten  tra- 
dition, they  usually  record  what  tbey  have  done  in  writing;  that  so  the 
several  members  of  the  society,  who  are  concerned  in  the  laws  of  it, 
may  know  both  where  to  find  them  and  what  they  are.    Unwritten 
laws,  therefore,  either  were  not  made  at  first  by  a  civil  legislator,  pro- 
fessedly employed  in  the  business  of  legislation,  but  have  arisen  out  of 
immemorial  and  uninterrupted  usage  and  custom;  or  else,  if  they  were 
made  at  first  by  a  civil  legislator,  professedly  employed  in  this  business, 
the  evidence  of  their  having  been  so  made  is  lost,  and  they  have  only 
the  authority  of  the  like  usage  and  custom  to  support  them. 
Unwritten    kwi,      XVI.  Whatever  usage  has  obtained  in  any  civil  so- 
how   established,  ciety  for  time  *  immemorial,  without  being  interrupted, 
may  be  presumed  to  be  a^eeable  to  the  sense  of  si^ch  society,  and  to 
have  obtained  with  its  consent:  because  the  usage  must  in  so  long  a 
time  have  come  to  the  knowledge  of  the  public;  and  if  the  society  bid 
not  consented  to  it,  there  must  have  been  frequent  opportunities  either 
of  interrupting  it  in  fact,  or  of  declaring  a  dislike  of  it  in  words.    But 
whatever  is  consented  to  by  a  civil  society,  becomes  a  law  of  sueh  so- 
ciety: and,  consequently,  any  usage  which  has  obtained  for  time  imme* 
morial,  is  established  into  a  law  by  prescription.     The  particular  eon- 
sent  of  each  member  of  the  society  is  not  necessary  for  the  purpose  of 
establishing  any  usage,  or  the  rules  arising  out  of  any  usage,  into  laws* 
For  the  general  consent  of  the  society  binds  each  of  its  members:  and 
any  rules  which  arise  out  of  such  usage,  as  has  continued  for  time  im- 
memorial, without  being  interrupted  by  any  act  of  the  public,  beeome 
laws  to  all  whom  the  society  intended  to  include  within  those  ruie& 
Unwritten  laws  will  establish  themselves  in  the  same  manner;  notonlj 
in  a  perfect  democracy,  where  the  legislative  power  is  in  the  hands  of 
the  whole  collective  body  of  the  society,  but  under  such  forms  of  go- 
vernment, likewise,  as  commit  this  power  to  some  particular  legislative 
body.     The  standing  legislator  of  a  civil  society,  if  he  does  not  consent 
to  any  usage,  which  generally  obtains  amongst  the  members  of  such 
society,  might  at  any  time  interrupt  or  stop  it,  by  forbidding  it    it} 
therefore,  it  has  continued  long  enough  to  be  notorious,  and  is  not  in* 
terrupted  by  any  act  of  his,  he  may  be  presumed  to  consent  to  it:  and 
this  concurrence  of  the  legislator,  thus  collected,  will  be  sufficient  to 
give  it  the  force  of  a  law. 

But  though  the  consent  of  a  civil  society,  or  of  its  legislative  body 
collected  from  long  and  uninterrupted  usage,  establishes  such  usage  into 
a  general  law,  yet  a  law  so  established  admits  of  exceptions.  It  binds 
only  those  whom  the  society  intended  to  bind  by  it:  for  no  positive  law 

•See  Book  I.  Chap.  VHl.  §  L  V.  \UL 
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extends  fiirther  than  the  intention  of  the  legislator:  and,  consequently, 
if  any  particular  customs,  different  from  the  general  usage,  have  obtain- 
ed without  interruption,  for  time  immemorial,  in  respect  of  particular 
persons,  or  places,  or  things,  these  customs  will  be  exceptions  to  the 
general  law,  and  will  themselves  be  the  laws  of  those  persons,  places, 
or  things,  in  respect  of  which  they  have  so  obtained.  These  particular 
customs,  which  are  exceptions  to  the  general  law,  are  established  ,by  the 
same  kneana,  and  upon  the  same  authority  with  the  law  itself,  by  the 
consent  of  ihe  society,  or  of  its  legislative  body,  collected  from  its  not 
putting  a  stop  to  them,  notwithstanding  they  have  obtained  for  so  long 
a  time,  that  they  must,  in  all  probability,  have  fallen  under  public 
notice. 

X  VIL  There  is  a  plain  reason  why  it  should  be  more  unwritten  law 
difficult  to  find  out  what  is  prescribed  by  an  unwritten  more  difEcult  to 
law,  than  by  a  written  one.  The  rules  of  unwritten  *>«  ascertained 
kw  may,  indeed,  be  committed  to  writing.  But  when  ****"  wntten  law. 
they  are,  it  will  still  be  a  question,  whether  such  writing  contains  the 
law  or  not:  because  it  will  not  appear,  from  the  writing  itself,  that  it  is 
authenticated;  or  that  the  rules,  which  it  contains,  are  prescribed  by 
any  legislator.  The  law  is  founded  in  usage  or  custom  only:  and,  con- 
sequently, it  can  only  be  collected  from  usage  or  custom.  In  the  mean- 
time the  members  of  a  civil  society  are  not  left  to  their  own  observa- 
tions to  find  out  the  unwritten  laws  of  it.  The  records  of  what  has 
been  done,  fi*om  time  to  time,  in  courts  of  judicature,  are  evidences  of 
the  unwritten  law;  not  only  as  to  the  methods  of  proceeding  in  the 
court  itself,  but  likewise  as  to  those  points  which  have  come  into  ques- 
tion before  it.  If  the  methods  of  proceeding  in  the  court  itself  are 
grounded  upon  unwritten  law,  the  law  which  regulates  its  proceedings, 
having  thus  arisen  out  of  its  own  practice,  can  appear  only  in  its  own 
recordis.  The  law,  upon  which  any  points  of  controversy  have  been 
determined  by  the  court,  will  likewise  appear  in  the  same  records:  be- 
cause they  show  what  the  usage  and  custom  appeared  to  be  upon  the 
fullest  information  that  the  court  could  get.  W  hen  *  Grotius,  there- 
fore, teaches  us  to  have  recourse,  not  only  to  our  own  observations,  but 
to  the  judgment  of  others,  who  have  had  more  and  better  opportunities 
than  we  have  had,  of  making  observations  upon  such  genersd  usage  or 
particular  custom,  as  has  established  itself  into  a  law,  he  points  out  the 
principle  upon  which  the  determinations  of  courts  of  judicature  are  to 
be  received  as  the  most  authentic  evidences  of  unwritten  law.  The 
principle  is,  that  their  determinations  are  authentic  evidences  of  what 
the  usage  or  custom  appeared  to  be  upon  the  exactest  scrutiny. 

XVIII.  The  unwritten  laws  of  a  civil  society  are  Unwritten  laws, 
sometimes  repealed  or  altered  by  an  express  act  of  the  *^®^  repealed. 
legislative  body  of  the  society;  that  is,  though  they  were  established  at 
firat  by  usage  or  custom,  they  are  sometimes  repealed  or  altered  after- 
wards by  written  laws.  They  may,  likewise,  be  repealed  or  altered 
by  long  disuse  or  prescription:  for,  as  the  consent  of  the  society,  upon 
which  they  are  established,  is  collected  only  from  the  presumptive  evi- 
dence of  usage  or  custom;  so  a  long  and  uninterrupted  disuse  afibrds 
the  same  evidence,  that  the  society  has  consented  to  repeal  or  alter 
them. 

•  Grot  Lib.  I.  Cap.  I.  §  XIV. 
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Written  laws  can-  XIX.  But  if  disuse  repeals  an  unwritten  law,  only 
not  be  repealed  as  it  is  a  presumptive  evidence  that  the  society  has  cod- 
by  ppeacnption.  gented  to  repeal  such  law,  the  consequence  will  be,  that 
no  written  law  can  be  repealed  merely  by  disuse;  *  because  no  pre- 
sumption can  set  aside  a  certainty:  the  record,  in  which  the  written 
law  appears,  is  a  certain  evidence  of  its  having  been  established  by  suf- 
ficient authority;  whereas,  disuse  affords,  at  most,  only  a  presumptioD 
of  its  having  been  repealed  by  the  like  authority. 

Written  laws  are,  indeed,  sometimes  said  to  be  grown  obsolete.  Bat 
then,  by  their  being  obsolete,  we  are  not  to  understand,  that  they  have 
ceased  to  oblige,  whenever  it  shall  be  found  necessary  to  put  tbem  in 
execution.  Sometimes  a  written  law  is  said  to  be  grown  obsolete,  when 
the  circumstances  of  those,  to  whom  it  relates,  are  so  changed,  that  the 
execution  of  the  law  would  be  of  no  use,  notwithstanding  it  might  be  a 
beneficial  law  at  the  time  of  making  it.  This  happens  more  particu* 
larly,  where  the  legislator  had  not  the  special  matter  of  the  law  princi- 
pally in  view;  but  designed  either  to  guard  against  some  particular 
evil  which  might,  as  he  thought,  probably  be  prevented,  or  to  obtain 
some  particular  good,  which  might,  as  he  thought,  probably  be  advanced, 
by  using  such  cautions,  and  by  following  such  directions,  as  are  pre- 
scribed by  the  special  matter  of  the  law.  When  the  evil,  therefore, 
which  was  in  view,  is  no  longer  to  be  feared,  or  when  the  good,  which 
was  in  view,  is  effectually  obtained,  the  law  becomes  useless.  Some- 
times, though  the  execution  of  the  law  would  be  of  the  same  ad?an- 
tage  now,  as  when  it  was  first  made,  we  say,  that  it  is  become  obsolete, 
if  it  has  not  for  any  considerable  time  been  put  in  execution;  so  that, 
what  it  enjoins  has  been  long  neglected,  or  what  it  forbids  has  been  long 
practised  with  impunity. 

Where  written  laws  are  become  obsolete  in  the  former  sense,  it  may, 
with  some  reason,  be  called  a  hardship,  if  it  is  nothing  more  than  a  hard- 
ship, to  put  them  in  execution.  For,  since  all  civil  laws  either  have, 
or  ought  to  have,  the  prevention  of  some  evil,  or  the  attainment  of  some 

!;ood  in  view,  it  is  scarce  consistent  with  the  nature  of  a  civil  law,  to 
ay  any  restraint  upon  the  members  of  a  society,  or  to  punish  them  for 
not  complying  with  any  restraint,  where  no  evil  will  be  prevented  or 
no  good  be  obtained  by  their  compliance. 

But  where  laws  are  become  obsolete,  in  the  latter  sense,  either  by 
any  neglect  of  those  whose  business  it  is  to  put  them  in  execution,  or 
by  any  other  accident,  if  it  can  be  called  a  hardship  to  put  them  in  ex- 
ecution afterwards,  the  only  ground  for  calling  it  so  is  a  supposition, 
that,  through  such  long  disuse,  many  persons  may  be  ignorant  of  what 
the  law  requires  of  them.  This  hardship  is  effectually  prevented,  if 
the  civil  magistrate,  or  executive  body,  gives  public  notice  beforehand, 
that  such  a  law  will  be  put  in  execution:  and  though  we  usually  say, 
that  a  notice  of  this  sort  revives  an  obsolete  law,  yet  this  revival  is 
made  without  an  act  of  legislative  power:  the  law  is  then  in  being)  ^^ 
all  the  members  of  the  society,  that  are  concerned  in  it,  are  already 
bound  to  comply  with  it:  the  notice,  which  the  civil  magistrate  gives, 
only  informs  them  of  what,  through  long  disuse,  they  might  possibly 
have  forgotten. 

•  See  Book  I,  Chap.  VIH. 
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XX.  Civil  laws  may  be  divided  into  three  sorts;  General  division  of 
they  are  either  public,  or  private,  or  mixed.  Public  *^»^»^  ^*^*- 
laws  are  such  as  have  the  civil  power  of  the  public  for  their  object. 
These  laws  may  again  be  divided  into  such  as  are  fundamental,  and 
such  as  are  not  fundamental.  Such  public  laws  are  called  fundamental, 
as  prescribe  the  form,  and  establish  the  constitutional  power  of  the  le- 
gislative body  of  the  society.  Laws,  which  determine  the  form  of  the 
legislative  body,  and  give  one  part  of  the  society  an  exclusive  right  or 
power  of  legislation,  cannot  well  be  understood  to  have  been  derived, 
originally,  from  the  legislative  body  itself.  No  part  of  the  society  has, 
originally,  any  exclusive  right  of  legislation:  this  right  or  power,  as  it 
arises  out  of  civil  union,  is  vested  in  the  whole  collective  body.  And 
if  no  part  has,  originally,  any  right  of  this  sort,  it  cannot  acquire  any 
such  right,  by  any  act  of  its  own;  unless  the  rest  concur  in  this  act, 
and  by  so  concurring,  make  it  the  act  of  the  whole. 

Laws  of  this  sort,  are  usually  understood  to  bind  the  legislative  body 
itself,  and  not  to  be  alterable  by  its  authority.  And  for  this  reason, 
when  a  legislative  body,  after  it  is  established,  declai-es  any  law  of  its 
own  making,  to  be  a  fundamental  law,  or  a  law  of  the  constitution,  the 
meaning  of  this  declaration  is,  that  the  legislative  body  looks  upon 
itself  to  be  bound  by  this  law. 

But  there  are  many  laws  in  every  civil  society,  which  are  public, 
though  they  are  not  fundamental;  many  which  relate  to  the  civil  power, 
though  they  are  derived  from  the  constitutional  legislative  body,  and 
are  at  all  times  subject  to  its  authority.  All  laws  which  regulate  or 
restrain  the  executive  body,  either  in  the  internal  or  external  branch 
of  its  executive  power,  are  of  this  sort.  Those  laws  are  public,  but 
not  fundamental  ones,  which  determine  the  method  of  calling  and  ap- 
pointing civil  magistrates  to  their  respective  offices,  which  settle  the 
extent  and  limits  of  their  power,  or  which  regulate  the  proceedings  in 
courts  of  judicature;  and  those,  likewise,  which  fix  the  manner  of 
raising,  and  governing,  and  maintaining  the  military  force. 

Civil  laws,  which  adjust  the  mutual  rights  and  obligations  of  the 
members  of  a  civil  society,  in  respect  of  one  another,  may  be  called 
private  laws:  because  they  relate  more^  particularly  to  private  persons. 
Of  this  sort  are  all  such  laws,  as  regulate  the  right,  that  a  man  has  over 
his  own  person,  or  to  direct  his  own  actions;  all  such,  as  either  deter- 
mine the  manner  of  acquiring,  or  holding,  or  alienating  private  pro- 
perty, or  regulate  the  several  limitations,  to  which  private  property  is 
subject;  and  all  such,  as  prescribe  the  form,  and  settle  the  effect  of 
promises,  or  contracts,  or  oaths,  not  only  of  those,  by  which  private 
property,  or  a  right  in  things  may  be  acquired,  but  of  those,  likewise, 
by  which  one  member  of  the  society  acquires  a  right  over  the  person 
of  another. 

Those  civil  laws  may  be  called  mixed  ones,  which  regulate  and  pre- 
scribe the  mutual  rights  and  obligations  of  the  public  or  society,  and  of 
the  several  members  or  private  persons,  who  are  under  its  protection. 
Of  this  sort  are  all  such  laws,  as  guard  the  common  welfare,  by  en- 
forcing the  duties,  which  we  owe  either  to  God  or  to  ourselves;  all 
such,  as  determine  the  right,  which  the  public  has  over  the  persons  of 
the  subjects  to  demand  their  assistance,  either  in  executing  the  laws 
within  the  society,  or  in  defending  it  against  its  enemies  from  without; 
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all  such,  as  prescribe  what  taxes^  duties,  or  customs  are  to  be  paid  by 
the  subjects,  by  adjusting  the  demand  of  the  public  upon  the  private 
property  of  the  individuals,  for  the  support  of  the  government,  or  for 
maintaining  the  common  security,  and  advancing  the  common  benefit; 
and  all  such,  likewise,  as  reculate  and  ascertain  the  special  obedience 
which  the  subjects  owe  to  their  established  governors.  To  the  same 
head,  we  may  reduce  all  criminal  or  penal  laws  in  general;  because  ail 
crimes  are  offences  of  private  persons  against  the  public;  and  all  pun- 
ishment, in  a  state  of  civil  society,  is  inflicted  by  the  public,  upon  pri- 
vate persons. 

In.  some  constitu-  XXI.  It  may  be  a  question,  whether  a  civil  law, 
tions  the  civil  lawi  ^hich  settled  the  succession  to  a  kingdom,  is  a  funda- 
^e  crow^'^nS  mental  law  or  not.  But  unless  this  question  is  stated 
be  fundamental  more  precisely,  it  cannot  well  be  understood:  because, 
Iaws.  in  some  constitutions  it  may,  and  in  others  it  cannot  be 

a  fundamental  law.  In  order,  therefore,  to  determine  rightly  upon  this 
question,  it  will  be  necessary  to  distinguish  between  mose  kingdoms, 
in  which  the  king  alone  is  the  legislative  body,  and  those,  in  which  he 
is  only  a  part  of  such  body,  whilst  the  whole  society,  either  by  itself 
or  by  its  representatives,  is  the  other  part.  And  if  the  king  alone  is 
the  constitutional  legislative  body,  it  will  be  necessary  to  distinguish 
farther  between  those  kingdoms  which  are,  and  those  which  are  not, 
patrimonial. 

First,  in  a  patrimonial  kingdom,  if  the  king  is  the  sole  legislatire 
body,  there  is,  by  the  supposition,  no  law  kt  all,  and,  therefore,  cer- 
tainly, no  fundamental  law,  which  regulates  the  succession:  because 
the  law  which  settled  the  form  of  government,  and  the  compact,  made 
upon  this  law  between  the  king  and  the  people,  are  supposed  to  have 
given  the  king,  who  is  in  possession,  a  power  of  choosing  and  fixing 
his  successor.  If  any  thing,  which  relates  to  the  succession,  can  be 
called  fundameiital,  it  is  the  obligation  of  the  present  possessor,  to 
leave  the  kingdom  to  his  successor  in  the  same  condition,  in  which  he 
received  it  himself;  that  is,  to  leave  it  patrimonial,  without  entailinjtit 
any  farther,  than  upon  the  next  immediate  successor,  by  any  law  of  nis 
own  making.  As  he  received  it  in  this  condition  from  the  people,  he 
has  no  constitutional  power  of  altering  their  act,  without  their  consent 
And  in  fact,  if  he  was  to  attempt  to  alter  it,  what  he  does  would  be 
prevented  from  producing  any  efiect,  unless  he  had  the  concurrence  ni 
the  people:  because,  whatever  he  does  without  their  concurrence,  is 
done  only  by  a  law  of  his  own  making:  and  since  he  transmits  his  own 
legislative  power  to  the  next  immediate  successor,  this  successor  will 
have  the  same  right  to  alter  this  law,  that  he  had  to  make  it:  the  con- 
sequence of  which  will  be,  that  the  entail,  which  he  introduces,  cannot 
take  place  without  the  consent  of  such  successor. 

Secondly,  if  the  law,  which  fixes  the  succession  to  the  crown,  can  be 
looked  upon  as  fundamental,  it  must  be  in  those  kingdoms,  in  which  the 
king  alone  is  the  constitutional  legislative  body,  and  the  crown  is  made 
hereditary  by  the  same  act  of  the  people,  which  appointed  their  king 
to  be  their  sole  legislator.  On  the  one  hand,  the  king  in  possession, 
notwithstanding  he  is  the  sole  legislative  body,  cannot  chan^  this  law, 
without  the  consent  of  the  people:  because  it  was  made,  originally,  by 
the  legislative  power  of  the  society:  and  if  it  does  not  bind  him  as  • 
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law,  yet  itcertaiDly  binds  him  as  a  compact;  because  his  immediate  and 
direct  consent  to  it,  is  implied  in  his  acceptance  of  the  crown,  under 
the  conditions,  which  the  society  has  thus  established.  On  the  other 
band,  the  people  have,  by  the  same  compact,  given  up  their  legislative 
power  to  him,  and,  consequently,  cannot,  without  his  consent,  repeal 
the  law  of  the  succession,  which  they  have  once  established.  The 
reader  vrill  do  well  to  remember  here,  that  we  are  now  only  consider- 
ing the  constitutional  right  of  the  people,  and  not  any  natural  right, 
which  they  may  have  in  cases  of  necessity,  or  where  the  constitution 
is  broken. 

However,  without  having  recourse  either  to  the  equitable  exception 
of  necessity,  or  to  a  breach  of  the  constitution,  if  the  king  in  possession, 
and  the  body  of  the  society  concur  in  changing  the  law  of  ue  succes- 
sion; there  is  np  natural  reason,  why  such  a  concurrent  act  should  not 
be  valid.  For  the  notion  of  a  fundamental  law  of  any  civil  constitution 
does  not  consist  in  its  being  unalterable  by  any  human  power  whatso- 
ever, but  in  Us  being  unalterable  by  tha  constitutional  legislative  body, 
where  this  body  is  only  a  part  of  the  whole  society.  If  there  is  any 
doubt,  whether  such  a  concurrent  act  can,  of  right,  limit  or  alter  the 
succession;  this  doubt  must  arise  from  a  supposition,  that  the  successors, 
before  they  come  into  possession,  have  acquired  a  right  to  succeed, 
which  cannot,  with6ut  their  consent,  be  naturally  taken  from  them. 
But  it  is  evident,  that  if  they,  who  would,  have  succeeded,  supposing 
the  law  had  continued  as  it  was,  are  yet  unborn,  they  can  have  no  right 
at  all:  and,  consequently,  no  ihjury  is  done  them,  if  the  succession 
should,  before  they  are  born,  be  so  limited  or  altered  by  the  concurrent 
act  of  the  king  and  the  people,  as  to  exclude  them.  The  difficulty  will 
be  somewhat  greater,  if  the  successors  are  in  being  at  the  time,  when 
this  alteration  is  made.  But  there  are  two  ways,  in  which  we  may 
explain  this  difficulty.  In  the  first  place,  the  supposed  right  of  the 
sueoessors  is  only  an  expectancy  during  the  life  of  the  present  suc- 
cesscNr:  this  expectancy  is  supported  by  nothing  but  the  law;  it  cannot 
becooie  a  richt,  in  the  proper  sense  of  the  word,  till  it  is  accepted:  and 
as  long  as  the  present  possessor  lives,  there  can  be  no  acceptance  on 
the  part  of  the  successor.  If,  therefore,  the  law,  which  supported  the 
expectancy,  is  changed,  before  the  demise  of  the  present  possessor;  this 
expectancy  can  never  become  a  right  at  all.  Or  otherwise: — the  suc- 
cessors must  be  considered  either  as  parts  of  the  legislative,  or  as  parts 
cf  the  collective  body  of  the  society.  But  during  the  life  of  the  pre- 
sent possessor,  the  supposition  here  made,  that  he  alone  is  the  legisla- 
tive body,  excludes  them  from  being  considered  as  parts  of  this  body. 
And  if  they  are  considered  only  as  parts  of  the  collective  body,  the 
general  act  of  the  society  concludes  them,  whether  they  immediately 
and  directly  consent  to  such  act  or  not. 

Indeed,  when  we  consider  them  only  as  parts  of  the  collective  body 
of  the  society,  nothing  but  the  general  security  or  general  benefit  can 
justify  a  change  of  the  succession:  because  the  whole  exercise  of  civil 
l^ishtive  power  is  to  be  directed  by  this  end;  whether  that  power  is 
exercised  to  repeal  an  old  law,  or  to  make  a  new  one;  whether  it  is 
exercised  by  the  constitutional  legislative  body,  or  by  the  collective 
body,  or  by  both  of  them  together.  For  since  a  civil  society  has  no 
other  power  over  its  members,  whether  they  are.  the  successors  to  the 
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kingdom,  or  others  of  inferior  rank,  besides  what  was  originally  de- 
signed for  the  general  security,  or  general  benefit;  it  has  no  right,  either 
by  making  a  new  law,  or  by  repealing  an  old  one,  to  take  away  eten 
the  reasonable  expectancy  of  advantage  from  any  of  its  members,  unlen 
the  general  security,  or  general  benefit  requires  that  it  should  be  uken 
away. 

This  account  of  what  may  be  done  in  respect  of  the  law  of  the  suc- 
cession to  the  crown,  where  the  king  alone  is  the  legislative  body,^ 
show  us,  that  this  law  is  not  a  fundamental  law  of  the  constitution,  but 
is  liable  to  be  changed  by  the  legislative  body,  and  may  be  changed  bjr 
it,  without  breaking  in  upon  the  constitution;  if  the  body  of  the  soci- 
ety, either  by  itself,  or  by  its  representatives,  is  a  part  of  sueh  legish- 
tive.  Where  the  constitution  has  given  tfie  sole  legislative  power  to 
the  king;  he  alone  cannot  change  the  succession,  which  was  setdedbjr 
a  law  derived  from  the  original  legislative  power  of  the  society:  be^ 
cause  this  law  is  binding  upon  him  by  means  of  a  compact  betweeo 
him  and  the  people,  which,  as  it  established  his  right,  established  lik^ 
wise  die  succession:  and  since  he  is  only  one  of  the  parties  to  this 
compact,  he  cannot,  by  any  act  of  his  own,  set  the  obligation  of  it  aside. 
In  like  manner,  the  collective  body  of  the  society  is  only  one  of  the 

Sarties  to  the  same  compact,  which  vested  the  legislative  power  ii 
im:  and,  consequently,  as  it  cannot,  by  any  act  of  its  own,  make  this 
compact  void,  so  neither  can  it  make  any  law  which  shall  be  binding, 
or  repeal  any  which  was  binding:  because,  as  long  as  this  compact  sut 
sists,  it  has  no  legislative  power.  But  neither  of  these  reasons  will 
hold  in  respect  of  a  legislative  body,  of  which  the  king  is  one  part,aBd 
the  body  of  the  society,  either  by  itself  or  by  its  representatives,  is  the 
other  part.  For,  in  such  a  mixed  legislative  as  this,  both  the  parties  lo 
the  compact,  which  fixed  the  law  of  the  succession,  are  always  present: 
the  king  in  possession  is  present  on  the  one  part;  and  the  body  of  the 
society  is  present  on  the  other  part.  If,  indeed,  the  body  of  the  society 
is  itself  distinguished  into  two  parts;  one  of  which  consists  of  the  se- 
lect few  called  nobles,  and  the  other  of  the  bulk  of  the  society,  which 
is  usually  called  the  people;  in  all  changes,  that  are  made  in  the  law  of 
the  succession  to  the  crown,  the  concurrence  of  the  nobles,  when  they 
are  thus  considered  as  a  distinct  part  of  the  society,  is  as  necessary  tf 
the  concurrence  of  the  rest  of  the  people:  because,  the  change,  if  it  is 
duly  made,  must  be  made  by  the  joint  act  of  all  who  were  parties  in  the 
compact,  by  which  the  succession  was  originally  settled.  No  comnset 
can  be  released,  and  no  law  can  be  altered,  without  the  consent  of  sU 
those  who  are  parties  to  such  compact,  or  without  the  conciurent  act 

of  all  those  by  whose  authority  such  law  was  established.  The  con- 
sent,  therefore,  of  the  king,  in  present  possession,  and  of  what  is  heit 
called  the  people,  either  by  themselves  or  by  their  representatives,  will 
not  be  sufficient  to  produce  a  change  in  the  succession,  without  theeoo- 
sent  of.  the  nobles;  if  they  were  distinct  parties  to  the  original  settlfr 
m^nt  of  it,  and  are  not  represented  by  the  representatives  of  the  peopifr 
But  where  the  general  body  of  the  society  is  thus  distinguished  ial» 
the  nobles  and  the  people;  if  the  constitutional  legislative  body  consists 
of  the  king,  who  is  io  possession,  and  the  nobles,  and  the  represent*' 
tives  of  the  people,  there  are  always  present  in  such  a  legislative  bodyi 
all  the  parties  who  could  be  concerned  from  the  first  in  any  settlement 
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of  the  crown:  and^  consequently,  such  a  legislative  body  will  have  a 
power  to  limit  or  to  change  the  succession  for  the  general  security  and 
oenefit  of  the  society. 

XXIL**  We  may  now  understand  what  sort  of  king-  controyerted  sue- 
doms  Grotius  is  speaking  of,  when  he  inquires,  who  can  cession  may  be 
decide  a  controversy  that  arises  in  the  life-time  of  a  king,  yetded  by  civil 
between  two  or  more  claimant  to  the  succession.  In 
those  constitutions  where  the  legislative  body  consists  of  the  king  and 
the  whole  body  of  the  society,  acting  either  by  itself  or  by  its  repre- 
sentatives, this  can  be  no  question.  For,  since  such  a  legislative  body 
has  .a  constituticHial  right  of  limiting  the  succession  by  a  civil  law,  there 
can  be  no  doubt  of  its  having  a  like  constitutional  right  of  putting  an 
end  to  a  controversy  of  this  sort  by  the  same  means. 

The  inquiry,  therefore,  relates  to  those  constitutions  only,  where  the 
"  king  alone  is  the  constitutional  legislative  body.  Grotius  tells  his  read- 
ers, in  express  words,  that  he  had  such  a  kingdom  in  his  mind:  and  if 
he  had  not  told  them  so,  it  might  easily  have  been  collected  from  the 
reason  which  he  gives,  why  the  people  could  not  decide  this  contro- 
versy, and  interpret  the  law  of  the  succession  authoritatively,  so  as 
finally  to  determine  which  of  all  the  competitors  has  the  best  claim. 
The  reason  which  he  gives  is,  that  the  people  have,  by  the  constitution, 
entrusted  all  civil  jurisdiction  to  their  king.  What  he  adds  farther, 
would,  if  it  was.  true,  increase  the  difficulty.  He  supposes  the  civil 
jurisdiction  to  be  given,  not  only  to  the  king,  but  to  his  &mily  likewise; 
so  that  the  people,  or  the  body  of  the  society,  whilst  any  of  this  &mily 
are  in  being,  can  have  no  jurisdiction  at  all,  either  by  themselves  alone, 
or  jointly  with  the  present  possessor*  But  this  supposition  is  not  true: 
the  several  claimants,  or  any  others  of  his  family,  have  no  civil  juris- 
diction in  his  life-time;  they  have  only  an  expectancy  of  such  a  jurisdic- 
tion; and  this  expectancy  will  fail,  if  the  law^  which  supports  it,  is  al- 
tered before  his  death.  However,  the  reason,  which  Grotius  alleges, 
will  conclude  against  the  jurisdiction  of  the  people  to  decide  this  con- 
troversy by  themselves,  or  by  their  own  authority,  without  this  addi- 
tional supposition:  because,  Without  considering  the  successors,  the 
people  have,  by  the  civil  constitution,  vested  the  legislative  power  in 
the  possessor  of  the  crown  for  the  time  being. 

As  the  people  alone  cpuld  not  decide  this  controversy  for  want  of  le- 
nslative  power,  so  neither  could  the  king  alone  decide  it:  because,  as 
urotius  observes,  the  right  to  the  succession. is  not  subject  to  the  juris- 
dictioa  of  the  present  possessor,  unless  in  patrimonial  kingdoms:  in 
kingdoms,  which  are  not  patrimonial,  if  the  king  is  the  constitutional 
legislative  body,  the  law  of  the  succession  comes  originally  from  the 
people,  and  by  compact  between  him  and  the  people  is  made  binding 
upon  him. 

But  though  the  people  alone  cannot  decide  this  controversy,  for  want 
of  legislative  power  in  general;  and  though  the  king  alone  cannot  de- 
cide it,  for  want  of  legislative  power  in  this  particular  instance,  yet 
upon  the  principles  which  have  just  now  been  explained,  the  present 
possessor  of  the  crown,  and  the  body  of  the  society  together,  have  a 
right  to  decide  it  by  a  joint  act.     For  all  the  parties  to  the  original  com- 

•  Grot  Lib.  II.  Cap.  Vlf.  §  XXVII. 
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fact,  by  which  the  succession  was  settled  at  first,  are  included  in  die 
ing  and  the  body  of  the  society:  and,  consequently,  whatever  they  do, 
will  be  binding  upon  all. 


CHAPTER  Vn. 

OF  INTERPRETATION. 


I.  Interpretation^  what, — 11.  Province  qf  interpretcMon. — ^III.  Thm 
sorts  of  interpretation. — IV.  Rides  qf  literal  interpretation,— Y. 
Mixed  interpretation^  where  to  be  used. — VI.  Three  topics  rf  mxei 
interpretation. — VII.  Words  are  to  be  construed  agreeably  to  tti 
eubject  matter. — VIII.  Words  are  to  be  so  construed  as  to  proim 
a  reasonable  ^ect. — IX.  Words  qf  a  law,  or  other  writingy  are  to 
be  construed  by  its  circumstances. — X.  Strict  and  large  interprda- 
tionj  what. — Xl.  Meaning  of  the  writer  how  extendi  by  rational  hi^ 
terpretation. — XII.  Meaning  qf  the  writer  how  restrained  by  ratiand 
interpretation. — XIII.  Scarce  any  laws  but  what  naturally  admit  (f 
rational  interpretation. 

Intetpretetion,  I.  A  *pROMiss,  or  a  contract,  or  a  will,  gives  as  a 

▼h»t  right  to  whatever  the  promiser,  thC'  contractor,  or  the 

testator,  designed  or  intended  to  make  ours.  But  his  design  or  inten- 
tion, if  it  is  considered  merely  as  an  act  of  his  mind,  cannot  be  known 
to  any  one  besides  himself.  When,  therefore,  we  speak  of  his  defign 
or  intention  as  the  measure  of  our  claim,  we  must  necessarily  be  un- 
derstood to  mean  the  design  or  intention,  which  he  has  made  known  or 
expressed  by  some  outward  mark:  because  a  design  or  intention,  which 
does  not  appear,  can  have  no  more  effect,  or  can  no  more  produce  a 
claim,  than  a  design  or  intention  which  does  not  exist. 

In  like  manner,  the  obligations  that  are  produced  by  the  civil  hws 
of  our  country,  arise  from  the  intention  of  the  legislator;  not  meitlj 
as  this  intention  is  an  act  of  the  mind,  but  as  it  is  declared  or  expretf- 
ed  by  some  outward  sign  or  mark,  which  makes  it  known  to  us.  For 
the  intention  of  the  legislator,  whilst  he  keeps  it  to  himself,  produces 
no  effect,  and  is  of  no  more  account  than  if  he  had  no  such  intention. 
Where  we  hare  no  knowledge,  we  can  be  under  no  obligation.  We 
cannot,  therefore,  be  obliged  to  comply  with  his  wilt,  where  we  do  not 
know  what  his  will  is.  And  we  can  no  otherwise  know  what  his  will 
is,  than  by  means  of  some  outward  sign  or  mark,  by  which  this  will  is 
expressed  or  declared. 

From  hence  it  appears,  that  the  way  to  ascertain  our  claims,  as  dicf 
arise  from  promises,  contracts  or  wills,  and  our  obligations,  as  they  arise 
from  instituted  laws,  is  to  collect  the  meaning  and  intention  of  the  pro- 
miser,  contractor,  testator,  or  lawmaker,  from  some  outward  signs  or 
marks.  The  collecting  of  a  man's  intention  from  such  signs  or  mtfb 
is  called  interpretation. 

Province  of  inter-      11.  f  Words  are  the  common  signs  that  mankind  mske 
preution.  use  of  to  declare  their  intention  to  one  another:  and 

•  Orot  Lib.  n.  Cftp.  XVI.  %  I.  tGR>t  Ibid,  h  VL.  IT. 
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when  the  words  of  a  man  express  hid  meaniDg  plainly,  distinctly  and 
perfectly,  we  have  no  occasion  to  have  recourse  to  any  other  means  of 
interpretation.  But  sometimes  a  man's  words  are  obscure;  sometimes 
they  are  ambiguous;  and  sometimes  they  express  hi9  meaning  so  im- 
perfectly, as  either  to  fall  short  of  his  intention,  and  not  express  the 
whole  of  it,  or  else  to  exceed  his  intention,  and  express  more  than  he 
designed.  In  any  of  these  cases,  we  must  have  recourse  to  some  other 
means  of  interpretation;  that  is,  we  must  make  use  of  some  other  signs 
or  marks,  besides  the  words  of  the  speaker  or  the  writer,  in  order  to 
collect  his  meaning.  These  other  signs  or  marks,  are  what  Grotius 
ranks  under  the  general  head  of  probable  conjectures.  If  we  attend  to 
this  account  of  interpretation,  to  the  end  that  it  has  in  view,  and  to  the 
means  that  it  employs  to  come  at  this  end,  it  will  help  us  to  distinguish 
interpretation  from  some  other  arts  with  which  it  is  frequently  con- 
founded. 

Both  the  end  and  the  means  of  interpretation  will  distinguish  if  from 
criticism.  The  end  which  criticism  aims  at,  is  to  find  out  what  were 
the  words  of  a  writer;  whether,  for  instance,  the  writing  that  is  before 
us,  is  forged  or  genuine:  whether  any  parts  of  it,  or  at  least  any  mate- 
rial parts,  have  been  foisted  in,  or  omitted,  or  erased,  or  altered.  The 
end  which  interpretation  aims  at,  is  to  find  out  what  was  the  intention 
of  the  writer;  to  clear  up  the  meaning  of  his  words,  if  they  are  ob- 
scure; to  ascertain  the  sense  of  them,  if  they  are  aml>iguous;  to  deter- 
mine what  his  design  ¥ras,  wliere  his  words  express  it  imperfectly. 
Without  inquiring  what  means  the  critic  makes  use  of,  we  may  be  sure 
that  they  cannot  be  the  same  with  those  that  are  made  use  of  by  the  in- 
terpreter: for  the  interpreter's  work  does  not  be^in  till  the  critic's  is 
ended.  We  must  be  in  possession  of  the  writer's  genuine  words,  be- 
fore we  can  either  show  from  them  what  his  intention  was,  or  can  have 
any  grounds  for  calling  in  the  assistance  of  conjectures  to  clear  up  their 
meanine,  to  ascertain  their  sense,  or  to  determine  that  the  intenticm  of 
him,  who  used  them,  is  in  any  respect  different  from  what  they  express. 
It  is  one  thing  to  determine  whether  a  writing,  that  is  before  us,  is  the 
genuine  will  of  the  person  whose  will  it  is  pretended  to  be;  and  another 
to  determine  what  was  the  intention  of  the  testator  in  that  will.  The 
former  of  diese  points  must  be  settled,  before  the  latter  can  properly 
come  into  question.  We  mieht,  indeed,  be  able  to  clear  up  the  mean- 
ing of  the  person  who  dictated  that  writing:  but  this  would  not  deter- 
mine the  meaning  of  the  testator  with  any  certainty;  if  there  was  any 
doubt  whether  that  writing  was  his  genuine  will  or  not;  unless  this 
doubt  was  first  removed. 

Sometimes  we  are  at  a  loss  to  find  out  a  writer's  meaning,  merely  be- 
eause  we  cannot  read  his  writing:  this  obscurity  may  be  occasioned  by 
his  using  either  a  cypher,  or  abbreviations,  or  a  hand,  that  we  are  un- 
acquainted with.  But  ther  clearing  up  such  obscurities  to  these,  is  not 
the  proper  object  of  interpretation.  It  is,  indeed,  the  business  of  in- 
terpretation to  find  out  the  meaning  or  design  of  a  writer.  But  then  it 
supposes  that  we  are  in  possession  of  his  words.  And  where  we  can- 
not read  his  writing,  the  difficulty  of  making  out  his  meaning  arises 
from  our  want  of  knowing  what  his  words  are. 

It  is  not  very  easy  to  determine  exactly,  where  the  provinces  of  the 
grammarian  and  the  lexicographer  end,  and  the  province  of  the  inter- 
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preter  begins.     But  though  these  provinces  run  into  one  another  at 
their  confines,  they  are  distinct  enough  at  their  remotest  extremities. 
The  boy  who  is  learning  the  Hebrew  language,  by  the  help  of  his 
grammar  and  his  lexicon,  is  certainly  not  employed  in  the  same  pro- 
vince with  the  divine,  yfho  settles  the  intent  of  the  Levitical  lawgiver. 
And  yet  the  divine  is  frequently  indebted  to  nothing  else  but  his  skill 
in  the  original  language,  for  his  discoveries  of  the  meaning  of  the  law. 
Interpretation  certainly  supposes  us  to  have  a  competent  knowledge  of 
the  language  which  the  writer  made  use  of,  whose  meaning  we  are  to 
find  out.     Until  we  have  acquired  such  a  knowledge  as  this,  we  cannot 
say,  whether  his  words  are  clear  or  obscure;  whether  they  are  ambi- 
guous or  precise.     If  we  are  <able  to  read  the  characters  in  which  he 
wrote;  or  if  what  he  has  written  is  read  to  us  by  any  one  else;  the 
words  will  be  only  empty  sounds,  and  cannot  convey  any  meaning  at 
all.     We  may,  if  we  please,  call  our  own  ignorance  of  his  language, 
an  obscurity  in  his  writing:  but  it  is  such  an  obscurity  as  is  not  to  be 
cleared  up  by  the  topics  of  interpretation,  but  by  the  lexicon  and  the 
grammar.     We  do,  indeed,  call  a  man  an  interpreter  who  translates 
what  is  spoken  or  written  in  a  language  of  which  we  are  ignorant,  into 
another  language  with  which  we  are  better  acquainted.     But  such  a 
man  only  supplies  the  place  of  a  lexicon  and  a  grammar:  and  if  we 
would  speak  distinctly  and  properly,  he  is  rather  to  be  called  a  trans- 
lator, than  an  interpreter.     He  gives  us  the  words  of  the  speaker  or  of 
the  writer;  and  then,  by  means  of  the  words,  or  of  other  conjectures, 
if  such  conjectures  are  necessary,  we  are  to  make  out  the  speaker's  or 
the  writer's  meaning.     It  seems  to  be  an  ignorance  of  the  same  sort, 
though  in  a  less  degree,  which  makes  any  writing  obscure,  where  we 
have  a  competent  knowledge  of  the  language,  but  are  not  perfect  mas- 
ters of  it.     This  happens  sometimes  even  in  our  mother  tongue,  in 
which,  it  there  are  nO  other  words  not  generally  understood,  there  are 
at  least  many  terms  of  art,  which  are  a  sort  of  language  by  themselves, 
and  are  not  fully  understood  by  the  generality  of  the  people,  but  by 
such  only  as  have  been  employed  in  the  trade  or  profession,  or  have 
studied  the  science,  to  which  those  terms  belong.     When  a  roan's  mean- 
ing, in  what  he  speaks  or  writes,  is  obscure,  because  he  uses  such  words 
as  these,  it  can  scarce  be  looked  upon  as  the  province  of  interpretation 
to  explain  it.     The  only  way  of  clearing  up  the  obsciu*ity  is  to  get  a 
fuller  knowledge  of  the  language:  this  may  be  done  by  having  recourse 
to  those  who  understand  the  terms  of  art,  or  other  words,  that  occasion 
the  obscurity:  but  then,  they  to  whom  we  thus  have  recourse,  only  in- 
struct us  in  the  language,  and  may  be  looked  upon  as  translators:  be- 
cause the  instruction  which  they  give  us,  consists  in  nothing  else  but  in 
substituting  a  word,  that  we  do  understand,  into  the  place  of  another, 
that  we  do  not  understand.     But  since  a  technical,  or  other  dictionary, 
would  do  all  for  us  that  they  do;  if  we  will  call  this  by  the  name  of  in* 
terpretation,  we  may  as  well  give  the  same  name  to  what  we  do,  when 
we  learn  a  language  of  which  we  were  totally  ignorant  before.     In  lan- 
guages, of  which  we  have  a  competent  knowledge,  but  not  so  perfect  a 
knowledge  as  we  have  of  our  mother  tongue,  this  sort  of  obscurity  is 
more  frequent:  and  as 'we  are  rather  indebted  to  nice  observations  of 
our  owu  upon  the  language,  than  to  a  grammar  or  a  lexicon,  for  the 
clearing  up  such  obscurities,  we  look  upon  what  we  do,  when  we  clear 
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them  up,  aij  a  9ortof  interpretation.  But  yet,  since  these  observations 
chiefly  consist  in  comparing  the  sense,  in  which  the  same  words  are 
used  upon  different  occasions,  all  that  they  lead  us  to,  seems  to  be  no- 
thing more  than  the  common  use  of  words  in  th%  language  of  the  writer. 
We  are  constantly  making  the  like  observations  upon  our  mother  tongue, 
in  our  daily  practice,  without  knowing  that  we  do  make  them.  And 
as  study  and  attention  fix  them  in  our  memories,  when  we  make  them 
upon  other  languages,  so  the  fi-equency  of  them  fixes  them  there,  in  thei 
language  of  our  own  country. 

TTiere  are,  indeed,  another  sort  of  observations,  which  consist  in  ety- 
mological refinements.  But  these  are  as  likely  to  mislead,  as  to  assist 
us,  in  giving  the  proper  sense  to  the  words,  either  of  our  own  or  of  any 
other  language.  All  words  have  their  meaning  originally  from  nothing 
else  but  the. common  consent  of  those  who  use  them.  Their  true  sig- 
nification, therefore,  is  to  be  determined  by  this  common  consent,  which 
must  be  looked  for,  not  in  the  etymology  of  the  words,  but  in  common 
use  and  custom.  We  may  take  pains,  or  may  amuse  ourselves,  in  find- 
ing out  the  roots  of  words,  and  in  deriving  them  from  these  roots  by 
rules  of  etymology.  But  when  we  have  done  all  that  we  can  do 
in  this  way,  an  ordinary  man,  who  has  no  other  verbal  learning  than 
-what  he  has  been  furnished  with  by  common  discourse,  in  the  language 
to  which  these  words  belong,  will  be  more  likely  to  give  diem  their 
true  sense,  than  we  shall  be  with  all  our  refinements.  In  dead  lan- 
guages, this  sort  of  learning  seems  to  have  some  use.  We  are  forced 
to  have  recourse  to  its  help,  where  we  can  get  no  better:  we  are  forced 
to  guess  at  the  sense  of  a  word,  which  is  used  but  seldom,  or  perhaps 
only  once,  by  the  sense  of  the  root  from  which  that  word  is  derived. 
But  this  can  never  be  done  with  any  appearance  of  reason,  unless  the 
root  is  used  more  frequently  than  the  word  itself:  because,  otherwise, 
the  sense  of  the  root  will  be  as  uncertain  as  the  sense  of  the  word. 
And  even  where  the  sense  of  the  root  is  better  ascertained,  a  few  slight 
observations,  either  upon  our  own  language,  or  upon  any  other  that  we 
are  well  acquainted  with,  will  serve  to  show  us,  that  derivative  words 
have  often  a  very  different  sense  fi*om  what  we  should  have  imagined 
them  to  have,  if,  instead  of  attending  to  their  common  use,  we  had  at- 
tended only  to  their  etymology. 

However,  though  the  mere  translator  is  certainly  employed  in  a  dif- 
ferent province  from  that  of  interpretation,  yet,  since  a  more  exact 
knowledge  of  language,  than  the  grammar  or  lexicon  can  teach  us,  is 
frequently  required  to  clear  up  the  meaning  of  a  speaker  or  a  writer, 
where  it  is  obscure,  we  may  well  consider  this  knowledge  as  having  a 
share  in  the  business  of  interpretation. 

III.  Interpretation,  as  we  have  already  defined  it,  con-  Three  sortB  of  in- 
sists  in  finding  out,  or  collecting,  the  intention  of  a  tcppretation. 
speaker,  or  of  a  writer,  either  from  his  words,  or  from  other  conjectures, 
or  from  both.  It  may,  therefore,  be  divided  into  three  sorts,  according 
to  the  different  means  that  it  makes  use  of  for  obtaining  its  end.  These 
three  sorts  of  interpretation  are  literal,  rational  and  mixed.  Where  we 
collect  the  intention  of  the  speaker  or  the  writer  from  his  words  only, 
as  they  lie  before  us,  this  is  literal  interpretation.  Where  his  words 
do  not  express  his  intention  perfectly,  but  either  exceed  it  or  fall  short 
of  it,  so  tfiat  we  are  to  collect  it  from  probable  or  rational  conjectures 
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only,  this  is  rational  interpretation.  And  where  his  words,  thouj^  they 
do  express  his  intention,  when  they  are  rightly  understood,  are  in  them- 
selves of  doubtful  meaning,  and  we  sire  forced  to  have  recourse  to  the 
like  conjectures  to  find  %ut  in  what  sense  he  used  them,  this  sort  of  in- 
terpretation is  mixed;  it  is  partly  literal,  and  partly  rational:  we  coUeet 
the  intention  of  the  speaker,  or  the  writer,  from  his  words,  indeed,  but 
not  without  the  help  of  other  conjectures. 

Huks  of  litend  in-  IV.  *If  the  words  and  the  construction  of  a  writing 
terpretatum.  are  clear  and  precise,  we  scarce  call  it  interpretation  to 

collect  the  intention  of  the  writer  from  thence.  But  the  definition  of 
interpretation  will  best  inform  us  whether  it  is  to  be  called  by  this  name 
or  not.  Interpretation  consists  in  collecting  the  intention  of  a  man  from 
the  outward  signs  that  he  makes  use  of  to  declare  his  intention:  it  must, 
therefore,  certainly  be  one  branch  of  interpretation  to  collect  his  inten- 
tion from  his  clear  and  precise  words,  as  they  lie  before  us.  The  only 
reason  that  we  can  have  to  doubt  whether  this  is  to  be  called  interpre- 
tation or  not,  is,  that  we  commonly  include  something  of  art,  or  skill,Qr 
sagacity,  in  our  notion  of  interpretation:  and  there  does  not  seem  to  be 
any  art,  or  skill,  or  sagacity,  in  finding  out  a  man's  meaning,  where  his 
words  express  it  clearly  and  precisely.  That  this  is  the  reason  c^  our 
doubt,  appears  from  our  readiness  to  give  the  name  of  interpretation  to 
our  collecting  the  intention  of  a  writer  from  his  words  only;  when 
there  is  any  ooscurity  arising  either  from  unusual  words,  or  from  a  per- 
plexed construction,  which  cannot  be  removed  without  more  skill  in 
the  language^  that  he  writes  in,  than  most  people  are  masters  of.  Bat 
certainly,  if  this  is  to  be  called  interpretation,  we  may  as  well  give  the 
same  name  to  our  collecting  of  his  intention  from  his  words  only,  when 
there  is  no  such  obscurity:  because,  though  some  ai*t  or  skill  is  neces- 
sary to  remove  that  obscurity,  it  is  not  properly  the  art  or  skill  of  an 
interpreter,  but  of  a  grammarian  or  a  lexicographer.  Sometimes,  how- 
ever, when  the  intention  of  a  writer  is  to  be  collected  from  his  plain 
words,  we  call  it  interpretation  without  any  scruple.  Suppose,  that  we 
had  a  will  befi^re  us,  which  is  to  be  interpreted,  and  that  I  was  to  con- 
tend for  a  rational  interpretation  of  it:  if  you  were  of  a  different  opin- 
ion from  me,  you  would  express  this  mnnion  by  saying,  that  we  ou^t 
to  follow  the  literal  interpretation.  Now,  as  I,  by  contending  for  a  ra- 
tional interpretation,  mean,  that  we  are  to  collect  the  testator's  intention 
from  something  else  besides  his  words;  you,  by  contending  on  the  eon- 
trary,  that  we  ought  to  follow  a  literal  interpretation,  must  mean,  that 
we  ought  to  collect  his  intention  from  his  words  only.  Thus,  though 
we  doubt  whether  literal  interpretation,  which  consists  in  collecting  a 
man's  intention  from  his  words  only,  is  to  be  called  interpretation,  when 
we  consider  it  alone;  we  have  no  such  doubt,  when  we  come  to  com- 
pare it  with  another  sort  of  interpretation,  which  consists  in  collecting 
his  intention  from  Something  else  besides  his  words. 

The  principal  rule  to  be  observed  in  literal  interpretation,  is  to  fol- 
low that  sense,  in  respect  both  of  the  words  and  of  the  construction, 
which  is  agreeable  to  common  use,  without  attending  to  etymological 
fancies,  or  grammatical  refinements.  We  have  already  seen  the  reason 
why  we  are  to  attend  rather  to  common  use,  than  to  etymology,  in  de- 
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termiDiiig  die  atgnification  of  words.  And  if  die  reader  understands 
what  I  mean  by  grammatical  refinements^  he  will  readily  see  a  reason 
why  we  are  to  attend  to  common  use  rather  than  to  them.  By  gram- 
matical refinements,  then,  I  mean,  such  rules  of  construction  as  are  not 
justified  by  the  common  usage  of  the  language  before  us,  and  have  no- 
thing  else  to  support  them  but  some  groundless  conjecture,  or  some 
supposed  analogy  between  this  language  and  others.  The  rule,  when 
it  IS  thus  explained,  will  be  found  not  to  differ  from  one  which  is  more 
commonly  kid  down:  we  are  usually  directed,  in  interpreting  writings, 
to  follow  the  literal  and  grammatical  sense;  the  literal  sense,  as  to  the 
words  tiiemselves,  and  the  grammatical  sense,  as  to  the  construction  of 
them.  In  this  rule,  we  are  to  understand,  by  the  literal  sense,  such  a 
plain  sense  of  the  words,  as  custom  and  usage  has  given  them,  and  not 
such  an  etymological  sense  as  fancy  may  have  invented.  And  by  the 
grammatical  sense  we  are  to  understand  that  sense  which  arises  from 
such  a  grammatical  construction,  as  the  like  custom  and  usage  willsup- 
fottj  and  not  that  refined  sense,  which  depends  upon  a  construction 
supported  oiily  by  such  niles  of  grammar,  as,  instead  of  being  copied 
firom  common  use,  are  intended  to  OTerrule  its  authority. 

The  Locrians,  coming  into  the  extreme  parts  of  Calabria,  found  the 
Sicilians  in  possession  of  it  But  the  Sicilians,  being  alarmed  at  their 
unexpected  arrival,  made  a  league  with  them,  in  these  words: — That 
the  Locrians  would  preserve  amity  with  them,  and  would  allow  them 
to  enjoy  that  country  in  ccmimon  with  themselves,  as  long  as  they  should 
tread  upon  tiiis  eardb,  and  have  these  heads  upon  their  shoulders.  The 
Locrians,  when  they  came  to  swear  to  this  contract,  had  first  put  earth 
in  their  shoes,  and  had  privately  fastened  upon  their  shoulders  heads  of 
gtf lie.  And  as  soon  as  they  had  taken  the  oath,  they  threw  the  earth 
out  of  their  shoes,  and  the  beads  of  garlic  from  their  shoulders;  and 
upon  the  first  opportunity,  drove  the  Sicilians  out  of  the  country.  In 
common  use,  the  literal  and  grammatical  sense  of  these  expressions:— 
As  long  as  we  tread  upon  this  earth,  and  as  lon^  as  we  wear  these  heads 
UDon  our  shoulders — are  equivalent  to  our  saying — as  long  as  we  live. 
Tne  Locrians  might,  indeed,  call  theirs  a  literal  and  grammatical  sense. 
But  it  is  such  a  literal  and  grammatical  sense,  as  common  usage  knoMrs 
nothing  of.  When  Temures  had  articled  with  the  garrison  of  Sebastia, 
that  no  blood  should  be  shed,  he  ordered  all  the  prisoners  to  be  buried 
alive.  He  might  say,  that  he  kept  to  the  letter  and  to  the  grammar  of 
his  articles;  for  though  he  took  awav  the  lives  of  the  prisoners,  he  did 
not  sh^  their  blood.  But,  not  to  shed  their  blood — ^when  the  words 
are  understood,  according  to  such  a  literal  and  grammatical  sense  as 
common  usage  has  given  them,  does  not  barely  mean — ^not  to  kill  them 
by  letting  out  their  blood;  it  means — not  to  kill  them  at  all,  in  any  man- 
ner whatsoever. 

We  may  now,  perhaps,  be  able  to  reconcile  this  seeming  contradic- 
tioo;  that  the  literal  and  grammatical  performance  of  a  contract  is  not  a 
due  performance  of  it;  and,  yet,  that  every  contract  is  to  be  understood 
according  to  the  literal  and  grammatical  sense  of  the  words  in  which  it 
is  express^.  By  the  literal  and  grammatical  sense,  we  sometimes 
mean  such  a  sense,  as  the  words  will  just  bear;  and  sometimes  we  mean 
such  a  sense  as  common  use  has  given  them.    All  contracts  ou^t  to  be 
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vuider8tood  according  to  this  latter  sense;  and  a  perfiumaBee  of  ihea, 
according  to  the  former  sense,  is  not  a  due  performance. 
Mixed  interpret^.      V;  ♦  Where  the  words  of  a  contract,  or  of  a  will,  or 
tion,  where  to  be  of  a  law,  may  be  sd  strained  as  to  admit  of  a  team 
"'^'  which,  though  it  does  not  hurt  the  grammar,  and  ig  not 

inconsistent  with  the  letter,  is  such  a  sense  as  common  usage  will  not 
justify,  we  can  scarce  call  these  words  ambiguous.  For  words  are  thea 
only  to  be  looked  upon  as  ambiguous,  when  they  will  admit  of  two  or 
more  senses,  and  either  of  these  senses  is  equally  agreeable  to  comnoa 
usage.  This  is  frequently  the  case:  and  when  it  is,  instead  of  appeal- 
ing to  common  usage,  which  is  the  sole  principle  of  literal  interpreta- 
tion, we  must  have  recourse  to  mixed  interpretation,  and  muit  colieet 
the  intention  of  the  speaker,  or  of  the  writer,  partly  from  his  words, 
and  partly  from  other  conjectures.  When  we  have  no  reason  tc  believa 
that  his  words  express  his  meaning  imperfectly;  that  is,  that  diey  ex* 
press  either  more  or  less  than  he  intended,  we  are  to  look  for  kisintea- 
tion  within  the  literal  and  grammatical  sense  of  his  words:  but,  becaaie 
his  words  will  admit  of  two  or  more  literal  and  grammatical  senses,  and 
common  usage  will  not  fix  the  precise  sense  in  which  he  used  them, we 
must  have  recourse  to  other  conjectures  to  fix  it. 

The  ambiguity  of  a  writing,  whether  it  is  a  law,  or  a  will,  or  a  ooa- 
tract,  depends  sometimes  upon  the  doubtful  sense  of  a  single  word; 
sometimes  upon  the  doubtful  construction  of  a  sentence,  and  sometimeB 
upon  a  comparison  of  one  part  of  the  same  writing  with  another,  or  rf 
the  writing,  which  is  before  us,  with  some  other  writing  which  ease 
from  the  same  hand.  If  the  law  orders  tiiat  a  person  shall  do  a  certaia 
act  within  the  space  of  two,  three,  or  more  months,  from  such  a  parti- 
cular time,  the  intention  of  the  lawmaker  is  doid>tful  as  to  the  tioe 
limited;  and  this  doubt  arises  from  the  ambiguous  sense  of  the  sia^e 
word  month;  which  may  mean  either  a  calendar  month,  or  a  moatk 
consisting  of  twenty-eight  days.  Common  use  will  not  determine  the 
sense  for  us:  because,  in  common  use,  the  same  word  is  used  in  both 
these  senses.  I  bequeath  all  my  plate  to  my  elder  son,  except  oae 
thousand  ounces;  which  I  bequeath  to  my  younger  sod,  and  direct,  Ast 
the  elder  shall,  within  a  certain  time  aAer  my  decease,  deliver  to  the 
younger  one  thousand  ounces  of  my  said  plate,  of  such  sort  and  such 
pieces  as  he  pleases.  The  construction  of  the  sentence  will  make  it 
doubtful  which  of  my  two  sons  the  word  he,  refers  to;  whether  I  ia- 
tended  to  leave  the  choice  of  the  sort  and  of  the  pieces,  to  the  elder  or 
to  the  younger.  The  Levitical  law  says: — f^f  brethren  dwell  together, 
and  one  of  them  die,  and  have  no  son,  the  wife  of  the  dead  shall  not 
marry  without,  unto  a  stranger;  her  husband's  brother  shall  go  in  uoto 
her,  and  take  her  to  him  to  wife.  If  we  were  to  read  only  Uus  clause 
of  the  law,  we  should  have  no  doubt  about  the  meaning  of  the  wordy 
son;  but  should  naturally  conclude,  that  it  is  used  in  its  common  accep 
tation  (or  a  male  child;  and,  consequently,  that,  though  the  deceased 
brother  had  a  daughter,  the  survivor  is  bound  to  marry  the  widow  of  the 
deceased.  But,  then,  in  the  original  language  of  flie  law,  the  wwd 
son  is  sometimes  used  generally  to  signify  any  child,  either  male  or  fe- 
male: and  we  find,  that  where  a  man  died  without  a  male  cbUd,  Ae 
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*8Mne  kw,  in  another  part-  of  it,  substitutes  his  daughter  into  his  place, 
and  conveys  the  inheritance  to  her.  From  comparing  these  two  parts 
of  the  law  together^  it  becomes  doubtful,  whether  the  word  son,  in  ^e 
former  of  them,  is  used,  in  its  strictest  sense,  for  a  male  child  only,  or 
in  its  general  sense  for  any  child  of  either  sex*  The  common  use  of 
the  word,  will  justify  either  acceptation:  we  must,  therefore,  have  re- 
course to  somediing  else,  besides  the  word,  and  the  common  use  of  it, 
to  collect  the  intention  of  the  lawmaker. 

^  When  tPnflfendorf  is  to  show  how  a  clause  in  a  law,  which  is  pre- 
cise and  determinate  in  itself,  becomes  ambiguous,  by  comparing  it  with 
some  other  clause  either  in  the  same  law,  or  in  a  difierent  law,  which 
came  from  the  same  legislator,  he  makes  use  of  such  instances,  as  be- 
long to  another  head.    One  law,  says  he,  enacts,  that  a  statue  shall  be 
erected  in  tibe  gymnasium,  in  honour  of  any  person  who  kills  a  tyrant. 
Another  law  enacts,  that  no  woman  shall  have  a  statue  in  the  gymna- 
sium.    Now,  it  happens,  that  a  woman  kills  a  tyrant.     Here,  indeed,  it 
will  be  a.<}uestk)n,  what  is  the  intention  of  the  lawmaker,  when  such  a 
case  happens.    But  the  question  does  not  arise  from  any  ambiguity  that 
there  is  in  the  words  of  either  of  these  laws,  when  it  is  compared  with 
the  other.    The  words  of  each  law  are  clear  and  precise;  not  only 
when  the  laws  are  considered  separately,  but  likewise,  when  they  are 
compared  together.     The  doubt  arises  from  the  impossibility  of  comply- 
ing with  both  the.  laws,  in  this  particular  case:  and  the  question  is, 
which  of  them  we  may  neglect  most  consistently  with  the  intention  of 
the  legislator.     In  this  instance,  we  are  not  to  collect  his  intention,  as 
we  do  in  ambiguous  laws,  from  mixed  interpretation,  so  as  to  act  up  to 
his  words,  but  to  give  those  words,  which  are  doubtful  in  themselves, 
a  precise  and  determinate  sense  by  conjectures:  we  are  left  to  collect 
his  intention  by  rational  interpretation,  or  from  conjecture  only:  for, 
which  ever  of  ihe  two  laws  we  comply  with,  it  is  impossible  that  we 
should,  in  any  sense,  act  up  to  the  letter,  or  keep  within  the  words  of 
the  other.    Another  of  his  examples,  is  taken  from  a  law  which,  by  a 
particular  accident,  clashes  with  itself.     The  law  says,  that  a  woman, 
who  has  been  ravished,  shall  have  her  choice,  either  to  compel  the  man, 
by  whom  she  was  ravished,  to  marry  her,  or  to  have  him  put  to  death. 
Ilie  same  man  has  ravished  two  women.     One  of  them  demands  him  in 
marriage;  the  other  demands  his  life.     We  may  have  an  use  for  this  ex- 
ttDple  hereafter;  but  this  is  certainly  not  the  proper  place  for  it.    The 
case  here  supposed,  does  not  make  the  words  of  the  law  ambiguous, 
but  makes  it  impossible  to  comply  with  it  in  all  its  parts.     The  inten- 
tion of  the  lawmaker  is,  indeed,  doubtful.     But  this  doubt  does  not 
arise  from  any  ambigui^  introduced  into  his  words,  by  the  accident 
here  supposed.    The  doubt  is,  which  part  of  the  law  he  would  have  us 
comply  with,  when  we  cannot  comply  with  both.     And  this  doubt  is 
not  to  be  determined  by  settling  the  precise  meaning  of  his  words  from 
conjecture.     We  here  have  recourse  to  conjecture  For  a  very  different 
purpoae:  for  the  purpose  of  finding  out  an  intention,  which  is  not  ex- 
preMed  in  his  words,  in  any  sense  of  them  whatsoever.     Grotius  redu- 
ces all  questions  of  this  sort,  to  the  head  of  j:  rational,  and  not  of 
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interpretation:  he  does  not  treat  of  them,  when  he  is  kquirisg  irbt 
conjectures  are  to  be  made  use  of  to  find  out  the  intention  of  the  law* 
maker,  where  his  words  will  admit  of  more  senses  than  one;  butiriiei 
he  is  inquiring  how  we  are  to  find  out  what  his  intention  is  in  mm 
particular  case,  which  makes  it  impossible  to  act  up  to  any  inteatiniy 
that  the  letter  of  the  law  expresses. 

Thr«e  topics  of  YI.  In  mixed  interpretation,  where  the  intentkn  of 
mixed  interppetv  the  writer  is  expressed  in  his  words,  but  the  wordi  m 
^^^  ambiguous,  and  will  admit  of  more  senses  than  one,  m 

tiiat  we  are  forced  to  have  recourse  to  rational  conjectures,  in  order  It 
determine  in  which  of  the  several  senses  the  words  were  used,  *tlie 
topics,  fi-om  whence  our  conjectures  are  drawn,  are  either  the  subject 
matter  of  the  writing,  or  the  efiect  that  it  will  produce,  according  as  ire 
construe  it  in  this  or  in  that  sense;  or,  lastiy,  some  circumstanees  thit 
are  connected  with  it. 

Words  ue  to  be  ^^^'  t  When  any  words,  or  expressions  in  a  writing, 
construed  agreetr  are  of  doubtful  meaning,  the  first  rule  in  mixed  iote^ 
bl7  to  the  mbject  pretation  is  to  give  them  such  a  sense,  as  is  agreeable  to 
"****''  the  subject  matter  of  which  the  writer  is  treating.   For 

we  are  sure  on  the  one  hand,  that  this  subject  matter  was  in  his  niiid; 
and  can,  on  the  other  hand,  have  no  reason  for  thinking  that  he  inteiMl- 
ed  any  thing  which  is  different  fi*om  it;  and  much  less,  that  he  intend- 
ed any  tiling  which  is  inconsistent  with  it.  If  a  truce  is  agreed  npoa 
for  thirty  days,  the  word,  day,  must  mean  a  natural  day,  consisting  of 
twenty-four  hours,  and  not  an  artificial  day,  or  that  space  of  time,  d1l^ 
ing  which  the  sun  is  above  the  horizon.  This  latter  sense  is  incinsiit- 
ent  with  the  subject  matter  of  tiie  agreement  For  a  truce  is  a  con- 
tinued cessation  of  arms:  and  there  can  be  no  continued  cessation  cf 
arms  for  thirty  days,  unless  it  is  for  thirty  natural  days:  because,  thirtj 
artificial  days  are  not  a  continued  space  of  time,  but  are  interrupted  bj 
as  many  nights.  X  When  St  Peter  had  heard  upon  what  occasion  Ca^ 
nelius  had  sent  for  him,  he  begins  his  discourse  with  saying,  that  Ged 
is  no  respecter  of  persons;  but  that  in  every  nation,  he  that  feareth  bin, 
and  worketh  righteousness,  is  accepted  with  him.  We  may  undeh 
stand  St.  Peter  to  mean  either,  that  persons  of  all  nations,  wheuer  thej 
receive  or  reject  Christianity,  if  they  only  fear  God  and  work  ririiteotti- 
ness,  according  to  the  principles  of  the  light  of  nature,  will  be  alike 
rewarded  by  him  in  a  world  to  come;  or  else,  that  persons  of  all  na- 
tions, as  well  as  the  Jews,  provided  they  are  ready  to  do  die  will  of 
God,  were  alike  designed  by  him  to  be  admitted  into  the  christian  co- 
venant. The  subject  matter,  upon  which  the  apostle  was  speddag, 
will  determine  us  to  give  this  latter  sense  to  the  doubtful  expression  of 
being  accepted  with  God.  The  case  before  him  was  that  of  a  religioas 
Gentile,  who  had  been  called  by  God  to  the  knowledge  and  belief  of 
the  gospel,  and  was  desirous,  if  it  might  be,  of  being  instructed  in  tbit 
knowledge,  and  of  receiving  that  feitn,  at  a  time  when  the  aposdes,  as 
well  as  the  other  christian  converts,  were  of  opinion,  that  this  was  the 
particular  privilege  of  the  Jewish  nation.  His  intention,  therefore,  if 
we  judge  of  it  by  the  subject  upon  which  he  was  speiJting,  must  rebi* 
to  such  acceptance  only,  as  consists  in  being  admitted  into  the  christiaa 
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carenant.  Whether  €rod  will  reward  those  hereafter,  who  live  accord- 
ing to  the  principles  of  Ae  light  of  nature,  though  they  reject  Ae  be- 
lief of  the  gospel,  was  a  subject  that  did  not  then  come  before  him.  If, 
therefore,  when  he  says,  that,  in  all  nations,  they  who  fear  God  and 
work  righteousness,  are  accepted  with  him,  we  suppose  his  intention 
to  be,  that  whosoever  lives  according  to  the  principles  of  the  light  of 
nature,  though  he  rejects  the  gospel,  shall  be  equidly  admitted  to  the 
future  rewards  of  Heaven,  wiu  those  who  receive  it,  we  give  his 
words  a  groundless  meaning;  because  we  give  them  such  a  meaning  as 
does  not  Appear,  from  the  subject  matter,  to  have  been  in  the  mind  of  the 
speaker. 

VIIL  *The  second  rule,  in  mixed  interpretation,  is,  wotds  ««  to  be 
to  ^ve  air  doubtful  words  or  expressions,  that  sense  so  construed,  as  to 
which  makes  them  produce  some  effect;  this  effect  must,  ^?^^  ^  reison- 
in  general,  be  a  reasonable  one;  and  it  must,  likewise,  ^^^ 

be  the  same  that  the  lawmaker,  or  the  testator,  or  the  contractor  intend- 
ed to  produce. 

First,  all  doubtful  words  or  expressions,  are  to  be  taken  in  such  a 
sense  as  will  make  them  produce  some  effect;  that  is,  they  are  so  to  be 
construed,  as  to  give  them  some  meaning:  for  to  take  them  in  any  sense, 
that  will  make  them  produce  no  effect,  is,  in  reality,  to  give  *  them  no 
meaning  at  alL  The  rule,  therefore,  of  taking  all  doubtful  words  or 
expressions  in  such  a  sense  as  will  make  them  produce  some  effect, 
amounts  to  the  same  thing  as  if  we  had  said,  that  all  words  are  to  be 
construed  in  such  a  manner  as  will  give  them  some  meaning.  Any 
other  construction  of  them,  instead  of  pointing  out  the  intention  of  the 
writer  or  the  speaker,  supposes  him  to  have  used  the  word  without  any 
intention  at  all.  If  the  testator,  as  we  just  now  supposed,  bequeaths 
all  his  plate  to  his  eldest  son,  except  one  diousand  ounces,  which  he  be- 
queaths to  his  younger  son,  and  directs  that  the  elder  shall,  at  a  certain 
time,  deliver  to  the  younger  one  thousand  ounces  of  the  said  plate,  of 
such  sort  and  such  pieces  as  he  pleases,  this  rule  would  determine  the 
intention  of  the  testator  to  have  been,  that  his  younger  son  should  have 
the  ehoice  of  the  sort  and  the  pieces.  Tfie  ambiguous  words,  of  such 
sort  and  such  pieces  as  he  pleases,  would,  in  the  contrary  construction, 
be  needless,  and  produce  no  effect;  If  (he  choice  had  been  intended 
for  the  elder  son,  the  testator  would  have  had  no  occasion  to  add  these 
words.  For,  by  leaving  all  his  plate  to  the  elder,  except  one  thousand 
ounces  of  it,  which  the  elder,  within  a  certain  time,  is  to  deliver  to  the 
younger,  the  sort  and  pieces  to  be  delivered,  would,  of  course,  have 
been  at  the  option  of  the  elder;  since  the  younger  would,  by  the  will, 
have  had  no  claim  but  to  a  certain  weight  of  pbite.  When,  therefore, 
the  testator  goes  on,  and  says,  that  it  shall  be  of  such  sort  and  such 
pieces  as  he  pleases;  to  give  diese  words  any  meaning,  or  to  make  them 
produce  any  effect,  which  would  not  have  been  produced  without  them. 
It  must  have  been  the  intention  of  the  testator,  to  transfer  the  choice  to 
the  younger  from  die  elder;  to  whom,  of  course,  it  would  have  belong- 
ed, if  he  had  not  added  this  clause. 

Secondly,  ambimous  words  or  expressions,  are  sometimes  capable 
of  two  senses,  and  will  jM^uce  some  effect  in  eitfier  of  the  two.    The 
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rule  then  goes  farther,  and  says,  that  the  effect  must  be  a  reasoBaUe 
one.  No  other  effect  can  be  supposed  to  have  been  in  the  speaker's  or 
writer's  intention;  because  no  man  can  be  supposed  to  intend  what  is 
absurd  or  unreasonable.  We  meet  with  an  example  in  Puffendorf, 
which  belongs  rather  to  this  head^  than  to  that  under  which  hementiong 
it.  Labeo  having  agreed,  by  a  league  with  Antiochus,  that  the  latter 
should  give  up  half  his  fleet,  cut  every  ship  in  two.  The  words  vould, 
perhaps,  admit  of  this  construction,  and  would  certainly  produce  soiDe 
effect,  if  they  were  thus  construed.  But  it  is  such  an  effect,  as  caa 
never  be  supposed  to  have  been  in  the  mind  of  Antiochus,  when  he 
agreed  to  these  conditions;  because  it  is  an  unreasonable  and  abaori 
one.  If  die  words  will  admit  of  this  meaning,  yet  it  could  not  be  his 
meaning:  by  agreeing  to  part  with  half  his  fleet,  he  cannot  be  suppose! 
to  have  consented  that  the  half,  which  he  parts  with,  should  be  under- 
stood in  such  a  sense  as  would,  in  effect,  deprive  him  of  the  whde. 

All  civil  laws,  and  all  contracts,  in  general,  are  to  be  so  construed, 
where  the  words  are  of  doubtful  meaning,  as  to  make  them  iH*oduoeDO 
other  effect,  but  what  is  consistent  with  reason,  or  with  the  law  of  na- 
ture. And  where  men  live  in  a  state  of  civil  society,  all  doubtU 
words,  in  any  of  their  contracts  with  one  another,  are  to  be  constrael 
in  that  sense  which  will  produce  an  effect  that  is  consistent  wifli  Ae 
civil  laws  of  the  society  to  which  they  belong.  For,  where  noduDg 
appears  to  the  contrary,  the  presumption  is,  that  they  meant  what  they 
ought  to  mean;  or  that  diey  designed  nothing  but  what  the  law  allows. 
Thus,  if  the  civil  law  has  fixed  the  interest  of  money  at  five  poonds, 
for  the  loan  of  an  hondi'ed  pounds,  for  one  year,  and  the  lender  stipn- 
lates  for  the  payment  of  fifty  shillings,  at  the  end  of  six  months,  we 
must  here,  by  the  word,  month,  understand  calendar  months.  The 
word,  indeed,  would  produce  some  effect,  if  we  were  to  construe  it  to 
mean  months  of  twenty-eight  days,  or  four  weeks;  but  this  e&ct  wouM 
be  inconsistent  with  the  law:  because  it  would  make  the  interest  hi^ 
than  according  to  the  rate  of  five  pounds  for  one  year. 

Thirdly,  ^Urotius  ranks  the  reason  of  a  law  amongst  those  topiesof 
mixed  interpretation,  which  are  drawn  from  its  circumstances:  bat  I 
should  rather  choose  to  rank  it  amongst  those  which  are  drawn  from  its 
effect.  The  reason,  or  final  cause  of  a  law,  consists  in  the  end  whieh 
the  legislator  intended  to  obtain;  or  in  the  effect  which  he  intended  to 
produce  by  making  the  law.  And  when  we  argue,  that  any  ambigaoiv 
words,  which  we  meet  with  in  a  law,  must  be  understood  in  one  parti- 
cular sense,  rather  than  in  any  other,  which  they  might  possibly  admk 
of,  because  this  particular  sense  is  agreeable  to  the  reason  of  the  law, 
our  meaning  is,  that,  in  this  sense  of  the  words,  the  law  will  produce 
the  effect  wnich  the  legislator  intended  to  produce  by  it. 

The  reasonableness  of  this  topic  of  interpretation  is  evident  For, 
since  the  reason  of  a  law  consists  in  the  end  %faich  the  lawmaker  in- 
tended to  obtain,  or  in  the  effect  whidi  he  intended  to  produce  by  it; 
and  since  he  cannot  be  supposed  to  intend  the  end,  without  inteodisg 
the  means,  if  we  give  his  words  such  a  meaning  as  is  agreeable  to  the 
reason  of  the  law;  or  such  a  meaning  as  will  make  the  law  produee  the 
effect  which  he  intended  to  produce  by  it,  we  give  them  such  a  mean* 
ing  as  is  agreeable  to  his  intention. 
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Our  auAor  cautions  his  readers  not  to  confound  the  meaning  of  a  law 
with  the  reason  of  it;  but  he  does  not  explain  either  the  one  or  the 
other  distinctly  enough  to  point  out  the  mark  of  difference  between 
them.  The  meaning  of  a  law  is  the  design  of  the  lawmaker  in  respect 
of  what  he  commands  or  forbids.  The  reason  of  a  law  is  his  design  in 
respect  of  the  end  or  purpose  for  which  he  commands  or  forbids  it.  If 
the  words  of  a  law,  where  it  commands  or  forbids  any  action,  will  ad- 
mit of  more  senses  than  one;  this  ambiguity  renders  the  meaning  of  the 
law  uncertain,  or  leaves  it  doubtful  what  action  the  lawmaker  designed 
to  command  or  to  forbid.  At  the  same  time  the  reason  of  the  law  may 
be  expressed  in  such  clear  and  precise  words,  as  to  leave  no  doubt  at 
all  about  the  ultimate  effect  which  the  lawmaker  designed  to  produce, 
or  about  the  end  which  he  designed  to  obtain,  by  what  he  has  com- 
manded or  forbidden.  The  rule  here  is,  that  the  meaning  of  the  law  is 
to  be  determined  by  the  reason  of  it;  or  that  the  design  of  the  lawmaker, 
in  respect  of  what  he  commands  or  forbids  by  the  law,  is  to  be  collect- 
ed from  the  effect  which  he  designed  ultimately  to  produce  by  it. 

A  Levitioal  law,  which  has  been  already  explained,  will  help  to  il- 
lustrate this  rule.  The  law  says: — ^Thou  shalt  not  take  a  wife  to  her 
sister  to  vex  her,  to  uncover  her  nakedness,  besides  the  other  in  her 
life-time.  Now,  the  idiom  of  the  original  language,  has  left  the  mean- 
ing of  the  law  doubtful  in  respect  of  what  is  forbidden:  it  is  not  cer- 
tain whether  the  lawmaker  designed  to  forbid  the  marriage  of  a  man 
with  the  aster  of  his  ilrst  wife  in  particular,  or  whether  he  designed 
to  forbid  a  marriage  with  any  second  wife  at  all,  in  the  life-time  of  the 
first  But  ttie  reason  of  the  law  is  expressed  precisely  enough  to  leave 
no  room  to  doubt  about  it:  whatever  was  here  designed  to  be  forbidden, 
the  legislator,  in  forbidding  it,  designed  to  guard  the  domestic  happi- 
ness of  the  first  wife.  Thou  shalt  not  take  a  wife  to  her  sister  to  vex 
h&r.  if,  therefore,  we  collect  the  meaning  of  the  law  from  the  reason 
of  it;  that  is,  if  we  give  the  doubtful  words  of  prohibition  such  a  sense, 
aa  will  make  the  law  produce  the  effect  which  the  legislator  designed 
to  produce  by  it,  we  must  construe  it  to  be  a  general  prohibition  of  mar- 
rying any  second  wife  in  the  life-time  of  the  first,  and  not  a  particular 
pnAibition  of  marrying  the  sister  of  such  first  wife:  because  her  do- 
mestic happiness  would  be  as  likely  to  be  disturbed,  if  her  husband,  in 
her  life-time,  married  any  second  wife,  as  if  he  married  her  own  sister. 

Some  caution,  however,  is  necessary  to  be  observed  in  applying  this 
topie  of  interpretation.  Before  we  attempt  to  determine  the  meaning 
<^  ambiguous  words  or  expressions  in  any  writing,  by  arguing  from  the 
reason  upon  which  the  writer  proceeded,  or  from  the  end  which  he  had 
in  view,  we  must  take  care  to  show,  as  evidently  as  we  can,  that  we  are 
in  possession  of  his  true  reason.  For  if  there  is  any  doubt  about  this 
point,  though  the  meaning  which  we  give  to  his  words  may  suit  exact- 
ly with  the  reason  which  we  suppose  him  to  have  had  in  view,  our  in- 
terpretation will  be  as  doubtful  in  the  conclusion,  as  it  is  in  this  first 
principle.^  The  safest  ground  to  stand  upon,  is  what  die  writer  himself 
itfords  us':  when  the  legislator  has  plainly  declared  the  reason  of  the 
latr,  in  the  body  of  it,  we  may  argue  fi*om  thence  with  certainty:  but 
wlien  we  are  left  to  collect  it  by  some  other  means,  the  foundation  oi 
our  argument  will  be  only  conjectural:  and  the  justness  of  our  inter- 
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pretation  of  the  law  will  depend  upon  the  evidenoe  by  which  our  con- 
jectures about  the  reason  of  it  are  supported. 

Words  of  a  law  '^*  There  are  numberless  *  circumstances  of  laws, 
or^other  writ^g!  Or  contracts.  Or  wills,  which  may  help  to  ascertain  the 
•re  to  be  construed  meaning  of  the  Writer,  where  he  has  made  use  of  any 
by  its  ciicumstan-  ambiguous  words  or  expressions.  Grotius  divides  these 
^^'  circumstances  into  two  sorts:  into  such  as  are  oonneet* 

ed  with  the  writing  in  origin  only,  and  3uch  as  are  connected  with  itia 

!)lace,  as  well  as  in  origin.  To  these  two  sorts,  we  may  add  a  third: 
or  there  are  some  circumstances  which  seem  to  be  connected  with  a 
law,  or  a  contract,  or  a  will,  rather  in  time,  than  either  in  origin  or  in 
place. 

When  the  words  of  a  law,  or  a  contract,  or  a  will,  are  capable  of  two 
or  more  different  senses,  so  that  the  meaning  of  the  writer  is  left  doubt- 
ful, what  has  been  spoken  or  written  by  the  same  lawmaker,  or  eon- 
tractor,  or  testator,  upon  some  other  occasion,  is  a  circumstance  of  the 
doubtful  writing.  But  whenever  we  allege  any  thin^  as  a  ciremn- 
stance  of  a  doubtful  writing,  and  argue  from  it  to  ascertain  the  meaning 
of  the  writer,  it  is  necessary  to  show,  that  the  writing,  and  what  we  so 
alleffe,  have  some  connexion  with  one  another.  For  nothing,  which 
is  "miolly  unconnected  with  such  writing,  can  either  be  made  use  of  to 
explain  any  ambiguous  words  in  it,  or  with  any  propriety  be  called  a 
circumstance  of  it.  The  origin  of  what  has  been  spoken  or  written  by 
the  lawmaker,  or  contractor,  or  testator,  upon  some  other  occasion, 
makes  it  a  circumstance  of  the  law,  or  contract,  or  will  in  question; 
they  had  both  the  same  origin,  and  are  connected  with  one  another  by 
comine  from  the  same  person. 

In  doubtful  matters,  it  is  reasonable  to  presume,  that  the  same  perss 
is  always  in  the  same  mind,  where  nottung  appears  to  the  (contrary; 
that  whatever  was  his  design  at  one  time,  ttie  same  is  likewise  his  de- 
sign at  another  time,  where  no  sufficient  reason  can  be  produced  to 
prove  an  alteration  of  it.  If  the  words,  therefore,  of  any  writing  will 
admit  of  two  or  more  different  senses,  when  they  are  considered  sepa- 
rately, but  must  necessarily  be  understood  in  one  ei  these  senses, 
rather  than  the  other^  in  order  ta  make  the  writer's  meaning  agree  widi 
what  he  has  spoken  or  written  upon  some  other  occasion;  me  reasons- 
ble  presumption  is,  that  this  must  be  the  sense  in  which  he  used  theflu 

We  frequently  apply  this  rule  of  interpretation  in  reading  the  wK»fa 
of  any  author,  either  ancient  or  modern.  If  we  meet  with  a  paassgie 
which  is  of  doubtful  meaning,  we  usually  make  him,  if  we  can,  a  com* 
mentator  upon  himself,  by  comparing  this  with  some  other  paasan  in 
his  writings.  And  whatever  we  find  to  have  been  his  meaning,  tnieie 
he  speaks  plainly,  we  conclude  to  have  been  likewise  his  meaning 
where  he  speaks  doubtfully. 

The  law  of  Moses  says: — ^If  thy  brother  be  waxed  poor,  and  fidlen 
to  decay  with  thee,  then  thou  shalt  help  him,  a  stranger  or  a  sojourner, 
that  he  may  live  with  thee:  thou  shalt  not  give  him  thy  money  upon 
usury,  nor  lend  him  thy  victuals  upon  increase.  Here  it  is  a  questMn, 
whether  the  legislator  meant  that  the  Israelites  should  thus  help  a  poor 
stranger,  or  that  a  stranger  should  thus  help  a  poor  Israelite.    For  the 
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wordfl)  which  are  wanting  to  make  the  sentence  complete,  may  be  ao 
supplied  aa  to  give  it  either  of  these  senses.  When  I  had  occasion  be- 
fore to  mention  this  law,  I  endeavoured  to  ascertain  the  meaning  of  it, 
by  the  help  of  another,  which  came  from  the  same  legislator.  iJnto  a 
stranger  thou  may  est  lend  upon  usury,  but  to  thy  brother  thou  shalt  not 
lend  upon  usury.  This  second  law  puts  a  difference  between  an  Is- 
raelite and  a  stranger,  in  respect  of  lending  money  to  either  of  them, 
by  allowing  the  Israelites  to  lend  upon  usury  to  strangers;  whilst  it 
forbids  them  to  lend  upon  usury  to  their  brethren.  We  must,  there- 
fore, understand  the  legislator  to  mean,  in  the  former  law,  not  that  an 
Israelite  should  help  a  poor  stranger,  by  lending  him  money  without 
usury,  but  that  a  stranger,  who  was  permitted  to  live  amongst  the  Is- 
raelites, should  thus  help  a  poor  Israelite:  because,  otherwise,  the  two 
laws  would  be  inconsistent  with  one  another;  the  legislator  would,  in 
one  of  them,  expressly  allow  what,  in  the  other,  he  expressly  forbids. 

When  we  explain  a  doubtful  part  of  a  law,  or  a  contract,  or  a  will, 
by  the  help  of  some  other  part  of  it,  the  clause  which  we  make  use  of 
for  this  purpose,  is  a  circumstance  which  is  connected  with  the  clause 
to  be  explained  in  place,  as  well  as  in  origin:  as  they  both  came  from 
the  same  hand,  so  they  are  both  found  together  in  the  same  writing. 

Grotius  might,  perhaps,  consider  the  reason  of  a  law  as  a  circum- 
stance which  is  connected  with  the  law  in  place  and  origin;  because  the 
enacting  clauses  of  a  law,  and  the  reason  upon  which  it  proceeds,  may 
both  be  contained  in  the  same  writing.  But  this  is  not  always  the  case: 
a  legislator  sometimes  only  prescribes  what  is  to  be  done  or  to  be  avoid- 
ed, without  mentioning  any  reason  why  he  prescribes  it.  And  certainly 
the  reason  of  the  law,  when  it  is  left  to  be  collected  by  other  means, 
and  does  not  appear  in  the  same  writing  with  the  law,  cannot  be  consi- 
dered as  a  circumstance  which  is  connected  with  it  in  place.  Nor  can 
the  reason  of  the  law  be  properly  considered  as  a  circumstance  which 
is  connected  with  it  in  oriein;  whether  such  reason  appears  in  the  same 
writing  with  it  or  not  For  the  reason  of  the  law  arises  from  the  na- 
ture of  things,  or  from  the  particular  situation  of  those  who  are  to  be 
directed  by  the  law;  whilst  the  law  itself  arises  from  the  understand- 
ing and  will  of  the  legislator:  it  prescribes  such  a  conduct  as,  in  his 
juagment,  is  most  likely  to  be  for  me  benefit  of  those  who  are  in  that 
|>articular  situation. 

Contemporary  practice  is  a  circumstance  which  is  connected  with  a 
law  in  time.  It  may,  indeed,  be  said  to  be  connected  with  the  law,  not 
only  in  time,  but  in  place  too:  for  it  consists  in  what  was  usually  done 
in  the  place  where  the  law  was  made,  at  or  near  the  time  of  making  it. 
But  this  is  not  such  a  connexion  in  place  as  our  author  means,  where 
he  speaks  of  circumstances  which  are  connected  with  a  law  in  place, 
as  well  as  in  origin.  He  means,  that  a  doubtful  clause  in  a  law,  and 
some  circumstance  which  will  help  to  clear  up  the  doubt,  may  be  con- 
nected with  one  anodier  by  being  contained  in  the  same  writing. 

There  are  two  sorts  of  contemporary  practice;  and  either  of  them 
may  be  applied  to  the  purpose  of  explaining  any  ambiguous  words  or 
expressions  in  a  law.  The  first  sort  is  the  common  practice  which  pre- 
vailed amongst  the  people  at  the  time  when  the  law  was  made.  ^  xhe 
second  sort  consists  in  what  was  done  upon  the  law  in  the  times  imme» 
diately  after  the  making  of  it.    From  the  practice  which  prevailed 
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amongst  the  people  at  the  time  when  a  law  was  made,  we  may,  wifli 
some  degree  of  probability,  collect  with  what  view  it  was  made;  what 

food  the  legislator  designed  to  advance  or  to  secure,  and  what  harm  he 
esigned  to  prevent  or  to  restrain.  But  this  sort  of  contemporary  prac- 
tice, since  this  is  the  only  use  that  can  be  made  of  it  in  mterpreting 
laws,  is  only  a  remote  topic  of  interpretation:  it  helps  us  in  our  coDje^ 
tures  about  the  reason  of  the  law;  and  then,  from  the  reascmof  tbehw, 
we  ascertain  the  meaning  of  the  legislator,  in  any  ambiguous  words  or 
expressions  that  he  has  made  use  on  When  I  speak  of  what  has  been 
done  upon  a  law,  soon  after  it  was  made,  I  do  not  mean  what  has  been 
done  upon  it  by  any  court  of  judicature,  which  is  an  authorized  inter- 
preter of  the  civil  laws  of  the  society,  where  the  law  was  made,  but  I 
mean  the  practice  which  it  produced  amongst  the  people;  or  what  was 
done  in  consequence  of  it  by  those  who  were  obliged,  and  might  he  sup- 
posed willing  to  comply  with  it.  The  practice  of  such  a  com't  of  ju« 
dicature;  that  is,  its  determination  of  any  questions  which  have  arisen 
upon  the  law,  instead  of  being  meuis  which  will  help  to  interpret  it, 
are  themselves  authentic  interpretations  of  it.  Thus  fiu*,  indeed,  the 
practice  of  such  a  court  may  be  considered  as  a  means  of  interpreta- 
tion. Though  the  persons,  who  preside  there  in  later  times,  may  have 
the  same  auuority  to  interpret  a  law  that  their  predecessors  had;  yet 
what  their  predecessors  have  done,  who  were  contemporaries  with  the 
legislator,  will  help  to  guide  them  in  the  use  of  this  authority:  becauft 
it  will  show  them  in  what  sense  the  law  was  understood  by  those  who 
had  the  best  opportunity  of  knowing  the  true  sense,  either  by  adyisiDg 
with  the  legislator  himself,  or,  at  least,  by  seeing  the  situation  of  thinp, 
which  led  him  to  make  the  law.  In  like  manner,  the  effect  which  die 
law  produced  in  the  behaviour  of  those  who  were  obliged  by  it,  and 
who  lived  at  the  time  of  making  it,  will  help  us  to  form  a  judzmeat 
about  the  meaning  of  the  legislator,  where  his  words  have  left  it  doubt- 
ful: both  because  they  had  an  opportunity  either  of  finding  out  the  rea- 
son of  the  law  by  their  own  observations,  or  of  hearing  it  in  their  dis- 
course with  others;  and  because  it  is  probable,  that,  if  their  practiee 
had  not  been  agreeable  to  the  sense  of  the  legislator,  he  would  have 
taken  care  to  correct  it,  by  explaining  his  meaning  more  precisely. 

A  topic  which  is  much  the  same  with  one  sort  of  contemporary  pra^ 
tice,  may  sometimes  be  applied  to  interpret  wills  or  contracts:  though, 
perhaps,  when  it  is  thus  applied,  it  cannot  properly  be  called  by  the 
same  name.  In  the  interpretations  of  wills,  we  usually  consider  the 
situation  of  the  testator;  what  sort  of  persons  he  had  about  him;  what 
their  qualities,  their  conduct,  or  their  characters  were;  what  was  his 
own  temper  and  disposition;  what  views  he  had  in  general;  and  what 
views  in  relation  to  the  persons,  who  were  about  him,  in  particular. 
By  these  means,  we  are  enabled  to  form  probable  conjectures  eoDcern* 
ing  the  reason  of  any  disposition  of  his  goods,  that  he  has  made  by  his 
will:  and  then  the  reason  of  the  disposition  assists  us  in  finding  out  die 
meaning  of  the  words  in  which  it  is  expressed.  In  like  manner,  where 
we  are  to  interpret  any  ambiguous  clause  in  a  contract,  we  attend  to 
the  situation  of  the  parties;  to  the  inconveniences  which  that  situation 
laid  them  under,  and  to  the  advantages  which  it  held  out  to  them;  we 
consider  their  temper  and  character,  and  examine  into  every  cireatt* 
stance  which  might  probably  influence  them. 
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We  cannot  apply  the  other  sort  of  contemporary  practice  universally 
to  the  interpretation  of  wills  or  of  contracts.  Laws  operate  at  a  dis- 
tance of  time:  those  who  live  many  years  after  the  laws  were  made,  are 
obliged  to  act  upon  them;  and  are,  therefore,  concerned  to  know  their 
true  meaning.  But,  in  length  of  time,  the  meaning  of  a  law  may  be- 
come doubtful,  though  it  was  clear  and  precise  when  it  was  first  made. 
And  since,  by  looking  back  into  the  contemporary  practice;  that  is,  into 
the  practice  which  the  law  produced  in  the  first  instance,  we  may  see 
in  what  sense  it  was  then  understood;  a  view  of  this  practice  will  be  a 
means  of  removing  any  doubts  about  the  sense  of  it,  which  are  owing 
only  to  our  remoteness  from  its  original  establishment.  But  the  obli- 
gation of  wills  or  of  contracts,  is  commonly  a  transient  one;  when  they 
have  been  once  duly  acted  upon,  they  have  obtained  the  whole  effect 
which  the  testator  or  the  contractors  had  in  view.  If  any  doubts,  there- 
fore, arise  about  the  meaning  of  a  contract  or  a  will,  they  commonly 
arise,  in  the  first  instance,  when  there  is  no  practice,  of  past  times,  upon 
such  contract  or  will,  which  might  help  to  remove  the  doubts.  But 
sometimes  things  are  disposed  of,  by  a  will  or  a  contract,  for  purposes 
that  are  of  long  continuance:  of  this  sort  are  donations,  in  perpetuity, 
for  charitable  uses,  or  for  other  purposes  of  the  like  sort.  At  a  remote 
distance  of  time  from  the  original  benefiiction,  doubts  may  arise  upon 
the  words  of  the  will,  or  of  the  contract,  by  which  such  bene&ction  is 
settled;  either  concerning  the  persons  who  are  to  dispose  of  it,  or  con- 
cerning the  persons  who  may  claim  it,  or  who  are  capable  of  holding 
it;  or  concerning  the  restrictions  under  which  it  is  to  be  taken  or  holden. 
Here  is  an  opportunity  of  having  recourse  to  contemporary  practice,  in 
the  same  manner  as  we  have  recourse  to  this  topic  in  the  interpretation 
of  laws.  Though  any  practice,  which  began  some  time  after  the  iirst 
settlement,  will  only  show  their  opinion  who  began  it;  and  though  their 
opinion  is  no  more  to  be  relied  upon  than  our  own,  yet  a  practice  which 
began  immediately  with  the  benefaction,  under  the  inspection  of  the 
benefactor  himself,  where  the  donation  was  made  by  contract  in  his  life* 
time,  or  under  the  inspection  of  his  friends,  who  lived  with  him,  where 
Hie  donation  was  made  either  by.  will,  or  by  a  contract,  which  did  not 
take  place  till  after  his  death;  such  a  practice  as  this  may  reasonably  be 
supposed  to  have  been  agreeable  to  his  meaning. 

A.  The  words — strict  or  large,  when  they  are  ap-  stnct  and  large  in. 
plied  to  interpretation,  are  not  always  used  in  the  same  tcrpretation,wliat 
sense;  that  is,  we  do  not  always  mean  the  same  thing,  when  we  speak 
of  strict  or  of  large  interpretation. 

Sometimes  common  usage  has  given  two  senses  to  the  same  word, 
one  of  which  is  more  confined,  or  includes  fewer  particulars;  and  this 
18  called  its  strict  sense;  the  other  is  more  comprehensive,  or  includes 
more  particulars;  and  this  is  called  its  large  sense.  Thus  the  word — 
warehouse — ^is  sometimes  used  in  a  large  sense,  to  signify  any  place 
where  a  dealer  in  any  sort  of  goods  or  wares  lays  them  up,  till  he 
wants  to  bring  them  out  into  a  place  of  sale:  and  it  is  likewise  used  in 
a  strict  sense,  to  signify  the  very  place  of  sale;  and  then  is  no  other- 
wise distinguished  from  a  shop,  than  as  the  former  is  a  close,  and  the 
latter  an  open  place  of  sale.  When  we  meet  with  a  word  of  this  sort 
in  a  law,  and  are  doubtful  in  which  of  the  senses  the  legislator  used  it, 
we  must  have  recourse  to  some  other  marks  besides  his  words,  to  as- 
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certain  bis  meaning.  Either  of  the  senses  is  within  the  letter  of  the 
law:  but  because  other  marks  must  be  used  to  ascertain  the  meaning  of 
the  legislator^  besides  bis  words,  the  interpretation  is  of  the  mixed 
sort.  If  we  ^e  the  word  in  its  more  confined  sense,  we  are  said  to 
interpret  it  stricdy:  if  we  take  it  in  its  more  comprehensive  sense,  we 
are  said  to  interpret  it  largely. 

Thus  far  we  keep  within  the  letter,  whether  we  interpret  the  law 
strictly  or  largely.  But  strict  and  large  interpretation  are  frequently 
opposed  to  one  another  in  a  different  sense.  The  words  of  a  law  may 
sometimes  express  the  meaning  of  the  legislator  imperfectly;  they  may, 
in  their  common  acceptation,  include  either  more  or  less  than  -was  con- 
tained in  his  intention.  And  as  we  call  it,  on  the  one  hand,  strict  in- 
terpretation, where  we  contend,  that  the  letter  is  to  be  adhered  to  pre- 
cisely; so,  on  the  other  hand,  we  call  it  large  interpretation,  where  we 
contend,  either  that  the  words  ought  to  be  taken  in  such  a  sense,  as 
common  usage  will  not  fully  justify,  or  that  the  meaning  of  the  legis- 
lator is  something  different  from  what  his  words  in  any  usage  would 
import.  What  is  here  called  large  interpretation,  is  the  same  that,  in 
the  general  division,  I  have  called  rational  interpretation.  And  what 
is  here  called  strict  interpretation,  includes  both  literal  and  mixed  in- 
terpretation: for  even  mixed  interpretation  is  so  far  literal,  that  it 
keeps  strictly  to  the  letter,  without  giving  the  words  any  sense,  which 
common  usage  has  not  given  them;  it  only  ascertains  the  sense,  in  which 
the  writer  used  the  words,  when  common  usage  has  given  them  more 
senses  than  one.  But,  perhaps,  it  would  be  more  proper,  when  literal 
and  mixed  interpretation  are  thus  distinguished  from  rational,  to  eall 
the  former  close,  rather  than  strict  interpretation,  and  to  call  the  latter 
liberal  or  free,  rather  than  large  interpretation.  The  reason  why  diese 
terms  would  be  the  more  proper,  will  appear,  if  the  reader  eoosideni 
the  different  sorts  of  ration,al  interpretation.  Where  we  make  use  of 
rational  interpretation;  sometimes  we  restrain  the  meaning  of  the  writer, 
so  as  to  take  in  less,  and  sometimes  we  extend  or  enlarge  his  meaning, 
so  as  to  take  in  more  than  his  words  express.  Now,  if  all  rational  in- 
terpretation, or  all  interpretation,  which  deviates  from  the  letter,  was 
to  be  called  large  interpretation,  die  consequence  would  be,  that,  when 
we  come  to  divide  rational  interpretation  into  its  two  sorts,  we  most 
say,  that  as  one  sort  of  laree  interpretation  extends  or  enlarges  die 
writer's  meaning  beyond  the  letter,  so  the  other  sort  restrains  his 
meaning  within  the  letter.  And,  certainly,  a  large  interpretatioii, 
which  restrains  his  meaning;  if  it  is  an  intelligible  expression,  cannot 
be  a  very  proper  one.  This  impropriety  will  be  avoided,  if  we  oall  it 
close  interpretation,  when  we  keep  close  to  the  letter;  and  liberal  or 
free  interpretation,  when  we  deviate  from  the  letter,  or  do  not  confine 
ourselves  to  it.  For  then  all  rational  interpretation  will  come  under 
the  notion  of  liberal  or  free  interpretation:  and  there  is  nothing  dther 
unintelligible  or  improper  in  saying,  that  such  interpretation,  as  is  firee, 
and  does  not  confine  itself  to  the  precise  letter,  either  restrains  the 
meaning  of  the  ledslator  within  die  letter,  or  enlarges  and  extends  his 
meaning  beyond  the  letter. 
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XL  •We  have  just  now  observed,  that  there  are  two  Meaning  of  the 
sorts  of  purely  rational  interpretation:    sometimes  the  writer,   how  ex- 
meaning  of  the  writer  is  extended,  so  as  to  take  in  funded  in  rational 
more,  and  sometimes  it  is  restrained,  so  as  to  take  in  *"*^'P'*****°'^' 
less,  than  his  words  import  in  their  common  acceptation. 

In  order  to  extend  the  meaning  of  a  writer  beyond  the  precise  or 
common  sense  of  his  words,  we  may  argue  from  the  reason  or  motive 
upon  which  he  proceeded,  from  the  end  which  he  had  in  view,  or  the 
purpose  which  he  designed  to  obtain.  When  we  thus  argue  from  the 
reason  of  a  law,  or  of  a  contract,  or  of  a  will,  and  would  extend  the 
writer's  meaning  to  any  case  which  is  not  included  in  his  words;  6ro- 
tius  observes,  that  the  case  must  be  shown  to  come  within  the  same 
reason,  upon  which  the  lawmaker,  or  the  contractor,  or  the  testator 
proceeded.  If  it  only  comes  within  a  like  reason,  this  will  be  no  evi- 
dence that  it  is  included  in  his  meaning.  There  may  be  as  much  rea- 
son, why  some  other  acts,  which  are  not  expressed  in  the  words  of  a 
law,  should  be  forbidden,  as  there  is,  why  those  acts  should  be  forbid- 
den, which  are  expressed  in  the  words  of  it:  but  no  arrament  can  be 
drawn  from  h^nce,  to  prove  that  such  other  acts  are  wiwin  the  mean- 
ing of  the  legislator.  One  reason  may  be  like  another,  or  one  reason 
may  be  of  equal  weight  with  another:  but  notwithstanding  their  like- 
ness or  their  equality  of  weight,  though  one  of  them  was  in  the  mind 
of  the  legislator,  it  will  be  no  consequence,  that  the  other  must  have 
been  in  his  mind  too.  And  certainly  we  can  never  argue,  that  his 
meaning  ought  to  be  extended  beyond  his  words,  upon  a  reason  which 
does  not  appear  to  have  been  in  his  mind. 

But  every  writing,  and  every  clause  in  a  writing,  whether  it  is  a  law, 
or  a  contract,  or  a  will,  thou^  it  is  not  to  be  construed  agreeablv  to 
Ae  reason,  upon  which  the  writer  might  have  proceeded,  is  certainly 
to  be  construed  agreeably  to  the  reason,  upon  which  he  did  proceed. 
When  we  know  what  was  the  reason  or  final  cause,  which  the  writer 
had  in  view,  what  end  he  proposed,  or  what  effect  he  designed  to  pro- 
duce; and  the  meaning  of  the  law,  or  contract,  or  will,  if  we  were  to 
adhere  closely  to  the  words  of  it,  would  not  come  up  to  this  reason,  or 
would  not  produce  this  effect;  we  may  then  conclude,  that  his  words 
ezjwess  his  meaning  imperfectly,  and  that  his  meaning  is  to  be  extended 
beyond  his  words,  so  as  to  come  up  to  this  reason,  or  so  as  to  produce 
this  effect  For  it  is  much  more  probable,  that  the  writer  should  fail 
in  efxpressing  his  meaning,  than  that  his  meaning  should  fidl  short  of  the 
purposes  wUch  he  designed  to  obtain. 

iMmpronius,  who  had  said  in  his  will, — ^I  make  Curius  my  heir,  if 
the  child,  yritix  which  my  wife  is  now  big,  should  happen  to  die, — ^was 
mistaken  in  supposing  his  wife  to  be  with  child.  And  as  no  posthumous 
child  is  born,  me  heirs,  in  intestate  succession,  claim  the  estate:  be- 
cause Curius,  according  to  the  words  of  the  will,  could  only  claim, 
upon  the  event  of  such  child's  death.  But  though  the  words  of  the 
conditional  cause  include  only  this  event  of  the  child's  death;  yet  the 
memiing  of  it  may  be  extended  so  as  to  take  in  the  other  event  of  no 
sueh  child's  being  born.  For  it  is  plain,  upon  the  face  of  the  will,  that 
in  die  intention  of  the  testator,  Curius  stands  next  to  his  own  child: 

*Grat  Lib.  D.  Cap.  XVI.  §  ZX. 
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and,  consequently,  that  his  reason  for  adding  this  condition  was  to  make 
a  provision  for  his  own  child,  and  not  for  any  one  else,  in  preference  to 
Curius.  If,  therefore,  we  make  this  clause  operate  so  as  to  exclude 
Curius,  though  there  is  no  posthumous  child  to  be  provided  f<H*;  we 
shall  give  it  such  an  operation,  as  is  pot  agreeable  to  the  intention  of 
the  testator.  His  worda,  indeed,  are — If  my  posthumous  child  dies. 
But  if  we  interpret  his  will  by  the  reason  upon  which  he  proceeded, 
his  meaning  is— If  I  have  no  posthumous  child  that  lives. 

If  the  law  has  prescribed  a  particular  method  of  recovering  posses- 
sion, where  the  owner  of  any  lands  has  been  turned  out  of  them  by 
force;  it  may  be  a  question,  whether  the  same  method  is  to  be  made 
use  of,  where  a  number  of  armed  men  have  taken  possession  of  his 
field  in  his  absence,  who,  upon  his  attempting  to  come  into  it,  bid  him 
come  in  at  his  peril,  and  he  withdraws  without  persisting  in  his  at* 
tempt^  The  words  of  the  law  may  be  ur^ed  on  one  side;  because  he 
cannot  be  said  to  have  been  turned  out  of  his  lands,  as  he  was  not  upon 
them.  But  the  reason  of  the  law  is  on  the  other  side.  The  end  or  de* 
sign  of  it  is,  not  merely  to  place  him  upon  his  own  lands,  but  to  give 
him  possession  of  them.  If,  therefore,  where  it  speaks  of  fais  being 
turned  out  of  his  lands,  we  collect  the  meaning  of  it  from  this  purpose; 
his  being  turned  out  of  his  lands,  must  mean,  not  merely  his  being  put 
out  of  the  lands  themselves,  but  his  being  put  out  of  the  possession  of 
them.  And  he  is  as  much  put  out  of  possession,  when  he  is  hindered  by 
force  from  coming  upon  them,  as  if  he  had  been  upon  them,  and  had 
been  driven  off  by  force.  What  the  law  intends  to  restore  him  to,  is 
what  it  supposes  him  to  have  been  turned  out  of.  But  it  intends,  not 
merely  to  bring  him  into  his  lands  again,  but  to  bring  him  into  the  pos- 
session of  them.  When,  therefore,  it  says, — ^if  a  man  is  turned  out  of 
his  lands;  it  must  be  understood  to  mean, — if  he  is  turned  out  of  the 
possession  of  his  lands. 

*  The  Mosaic  laws  says.  If  a  man  shall  open  a  pit,  or  if  a  man  shaD 
dig  a  pit,  and  not  cover  it,  and  an  ox  or  an  ass  fall  therein;  the  owner 
of  the  pit  shall  make  it  good,  and  give  money  unto  the  owner  of  them; 
and  the  dead  beast  shall  be  his.  In  our  author's  opinion,  the  reason  of 
the  law  will  extend  it  beyond  the  words,  to  any  ditch,  or  to  any  tame 
animal.  But  this  may  well  be  doubted  of:  because  the  same  reason 
does  not  extend  to  all  ditches  and  to  all  tame  animab.  A  ditch  may 
be  intended  as  a  fence  for  a  man's  grounds:  and  the  law  cannot  be  sup^ 
posed,  either  to  require,  that  a  ditch,  when  it  is  made  for  this  purpose, 
should  be  covei:ed,  or  to  charge  the  owner  of  the  grounds  with  the  loss 
of  any  beast,  which  falls  into  such  ditch,  in  attempting  to  come  into  a 
place,  where  it  ought  not  to  be.  If  the  owners  of  sheep,  in  the  conn* 
try,  where  this  law  was  made,  were  always  used  to  have  shepherds  to 
take  care  of  them;  there  is  not  the  same  reason,  why  the  owner  of  a 
pit  should  be  charged  with  the  loss  of  a  sheep,  which  falls  into  it,  that 
there  is,  why  he  should  be  charged  with  the  loss  of  any  other  tame 
animals,  which  usually  stray  without  a  keeper. 

Meanings  of  the  XII.  f  When  WO  would  restrain  the  meaning  of  a 
^^*®'"»  '^^'^.  >*-  writer,  and  show,  that  it  is  less  comprehensive  than  his 
inS^reutioiS        words,  or  that  some  particular  case,  which  is  included 

in  his  words,  is  not  within  his  meaning;  we  must  argue, 

*  Exod.  XXI.  38,  &c.  t  <3^i^  ^^^'  ^'  ^•P-  ^VI.  §  XXIL  XXIX. 
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either  for  an  original^  or  for  an  accidental  defect  in  his  intention;  either 
we  must  argue,  that  according  to  the  state  of  things,  which  came  within 
the  notice  of  the  lawmaker,  or  testator,  or  contractor,  at  the  time  of - 
making  the  law,  or  the  will,  or  the  contract,  he  could  not  intend,  ori- 
ginally, to  include  the  case  in  question,  however  he  may  have  so 
ailed  in  his  expression  as  to  include  it  in  his  words;  or  else  we  must 
argue,  that  the  case  is  an  accidental  one,  which  probably  was  not  fore- 
seen originally;  and  that,  if  the  writer  had  foreseen  it,  if  the  present 
state  of  things  had  come  within  his  notice,  he  would  have  limited  his 
expression,  and  have  particularly  excepted  the  case  in  question. 

In  contending  for  an  original  defect  in  the  meaning  of  the  writer,  the 
topics  are  the  same  with  those,  which  we  make  use  of  in  mixed  inter- 
pretation; we  argue  from  the  effect,  from  the  matter,  or  from  the  cir- 
cumstances. Under  the  first  of  these  topics  may  be  comprehended 
what  Grotius  considers  as  a  distinct  topic,  and  calls  the  reason  or  ulti- 
mate design  of  the  writer.  For  when  we  argue,  that  a  particular  case 
could  not,  originally,  be  included  in  the  meaning  of  the  law;  either 
because  some  absurd  consequence  will  follow  from  including  it,  or  be- 
cause some  consequence  will  follow,  which  is  inconsistent  with  the 
reason  or  end  of  the  law;  we  plainly  argue,  in  both  instances,  from  the 
effect:  in  the  former  instance  we  contend,  that  the  effect,  which  would 
be  produced,  by  including  the  case  in  the  meaning  of  the  law,  will  be 
contrary  to  reason  in  general;  and  in  the  latter  we  contend,  that  it 
would  be  contrary  to  the  reason  of  the  legislator  in  particular.  Our 
Saviour  proves,  from  the  reason  of  the  law,  that  the  fourth  command- 
ment, which  prescribes  the  observance  of  the  sabbath,  admits  of  some 
exceptions,  though  the  words  of  the  law  are  general.  When  be  rea- 
sons from  the  practice  of  the  Jews  themselves,  who,  upon  that  day,  led 
their  beasts  to  water;  his  argument  may  seem  to  conclude  in  favour 
only  of  works  of  necessity:  but  when  he  reasons  from  the  end  of  the 
law,  that  the  sabbath  was  made  for  man,  and  not  man  for  the  sabbath; 
the  conclusion  is  more  comprehensive,  and  takes  in  all  works  of  pure 
charity. 

The  law  says,  that  they,  who  in  a  storm  forsake  the  ship,  shall  lose 
their  right  in  the  ship,  and  the  lading;  and  that  such  ship  and  lading 
shall  be  the  property  of  them  who  stay  in  it.  A  ship  is  quitted  in  a 
storm  by  all  who  were  in  it,  except  one  sick  man,  who  was  not  able  to 
get  out;  and  the  ship,  by  accident,  comes  safe  into  port.  The  sick  man 
claims  the  ship  as  his  own,  by  the  law,  and  the  owners  claim  against 
him.  Puffendorf  makes  use  of  this  as  an  example  of  mixed  interpre- 
tation, where  the  particular  sense,  in  which  words  of  more  senses  than 
one  are  used,  is  to  be  ascertained.  But  it  seems  rather  to  be  an  exam- 
ple of  rational  interpretation,  where  the  writer's  words  express  his 
meaning  imperfecfly,  and  the  sense  of  them  being  too  general,  is  to  be 
restrained  by  the  end  which  he  had  in  view.  Staying  in  the  ship  are 
words  which,  if  we  adhere  to  the  letter,  have  only  one  sense;  but  this 
sense  is  very  extensive,  and  would  support  the  sick  man's  claim. 
The  reason  of  the  law,  or  the  encouragement  which  the  legislator 
designed  to  give  those,  who  would  expose  their  lives  to  save  the  ship, 
is  what  limits  this  extensive  sense  of  the  words,  and  shows  the  legisla- 
tor to  have  meant,  not  any  staying  in  the  ship,  as  his  words,  unless  we 
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were  thus  to  restrain  them  by  the  reason  of  the  law,  would  import, 
but  a  voluntary  staying  there,  for  the  purpose  of  contributing  to  save  it 

Whatever  case  is  not  within  the  subject  matter  of  what  is  spoken  or 
written,  is  not  within  the  meaning  of  the  speaker  or  writer;  thou|^  hit 
words,  if  they  were  construed  in  their  full  extent,  would  include  it 
for  nothing  can  be  within  his  meaning,  which  was  not  in  his  mind;  nd 
the  subject  matter,  upon  which  he  spoke  or  wrote,  is  what  his  mind 
was  employed  about,  at  the  time  of  speaking  or  writing.  Tou  sell  me 
goods,  and  oblige  yourself  to  defend  me  in  the  possession  of  them, 
under  a  certain  penalty.  If  these  goods  are  taken  from  me  by  {nte, 
and  you  refuse,  upon  my  request,  to  defend  me  against  such  force,  I 
have  no  claim  to  the  penalty.  By  engaging  to  defend  me  in  the  pos- 
session of  the  goods,  you  could  not  mean  to  ensure  my  possession  againit 
such  accidents  as  these.  For  though  the  words  have  this  extensive  sense, 
yet  the  subject  matter  of  the  agreement  limits  the  sense  of  them.  In  a 
contract,  which  transfers  your  right  in  the  goods  to  me,  this  right  is 
the  subject  matter.  Any  loss  of  possession,  therefore,  in  which  diis 
right  never  came  into  question,  as  it  has  no  relation  to  the  subject 
matter  of  the  contract,  could  not,  originally,  be  included  within  yoor 
meaning. 

The  circumstances,  by  which  the  meaning  of  a  law  is  so  restrained 
by  rational  interpretation,  as  to  exclude  cases,  which  are  contained 
within  the  letter  of  it,  ai;^  of  the  same  sort  with  those,  which  are  made 
use  of  to  settle  the  sense  of  an  ambiguous  word  in  mixed  interpreta- 
tion: they  are  such  as  are  connected  with  it,  either  in  origin,  or  in 
place,  or  in  time.  Other  laws,  which  were  made  by  the  same  legish- 
tor,  or  some  clauses  in  the  same  law,  or  the  contemporary  practiee,  by 
which  is  mednt,  either  the  practice  which  obtained,  at  the  time  i 
making  the  law,  and  which  the  law  was  designed  to  prevent,  or  the 
practice  which  followed,  upon  making  it,  among  those  who  were  un- 
der its  authority,  and  were,  in  all  appearance,  disposed  to  comply  witb 
it;  any,  or  all  of  these  are  circumstances,  which  will  help  to  show, 
whether  the  meaning  of  the  legislator  was  as  extensive  as  his  word^ 
or  whether  any  cases '  are  to  be  excepted  out  of  his  meaning,  which 
come  within  his  words. 

The  arguments,  which  are  drawn  from  these  topics,  sometimes  con- 
clude so  strongly,  that  little  can  be  said  against  them,  with  any  appear- 
ance of  reason.  But  sometimes  they  may  be  so  urged,  on  both  sides, 
as  to  leave  room  to  doubt,  on  which  side  the  truth  lies.  *  Thus,  where 
the  law  forbids  or  commands  any  thing  in  general  words,  and  then  goes 
on  to  enumerate  the  several  particulars,  wnich  are  included  under  such 
general  words;  if  it  omits  any  one  particular,  it  may  be  a  question, 
whether  the  meaning  of  the  legislator  extended  to  this  particular  or 
not.  Now  this  enumeration  of  particulars  being  a  circumstance,  which 
is  connected,  in  place,  with  the  general  words;  as  they  are  both  found 
in  the  same  law;  we  may  urge,  Uiat  it  was  designed  to  explain  the  ge- 
neral words,  and  to  show  how  far  the  legislator  intended  to  extw 
them,  that,  when  he  was  enumerating  the  several  particulars,  if  he 
had  intended  to  take  in  any  others,  besides  what  he  has  expressed,  he 
would  have  mentioned  them,  as  well  as  these;  and,  c<msequendy,  that, 

*  Pufrendorf,  Book  V.  Chap.  XII.  §  XUI.  5. 
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howev^  exteariFe  the  general  words  of  the  law  majbe  in  themaelves, 
the  meaning  of  the  legislator  mast  be  limited  to  these  particulars> 
which  are  contained  in  such  enumeration.  On  the  contrary,  we  might 
argue  from  the  effect,  according  to  the  rules  of  mixed  interpretation; 
that,  if  any  doubt  concerning  the  legislator's  meaning  arises  upon  his 
words,  we  are  to  construe  all  his  woris  in  such  a  manner,  as  to  give 
them  some  significancy,  and  to  make  them  produce  some  effect,  fiut 
if  no  particulars  are  to  be  included  within  his  meaning,  besides  those, 
which  are  expressed  in  the  enumeration,  his  general  words  would 
stand  for  nothing,  and  no  effect  would  be  produced  by  them.  This  ar- 
gument will  conclude  most  strongly,  where  the  general  words  follow 
the  enumeration.  When  the  legislator  begins  his  command  or  his  pro* 
hibition  with  general  words,  and  then  goes  on  to  enumerate  particu- 
lars; there  is  some  ground  for  surmising,  that  the  enumeration  of  par- 
ticulars is  designed  to  be  explanatory  of  the  general  words,,  and  that 
Itis  meaning  stops,  where  he  stops  in  his  enumeration.  But  if  he  first 
mentions  a  number  of  particulars,  which  he  commands  or  forbids,  and 
then  concludes  with  such  general  words,  as  will  extend  in  their  com- 
mon acceptation  to  some  other  particulars  not  expressly  mentioned;  it 
seems  to  be  a  more  reasonable  supposition,  that  he  apprehended  it  to  be 
possible  for  him  to  have  overlooked  several  particulars,  which  he  in* 
tended  to  include  within  the  law,  and  that  he  added  these  general  wdrds 
with  a  design  to  take  in  all  such  particulars,  as  he  might  have  over- 
looked. And  even  where  the  general  words  stand  first,  though  the 
enumeration  of  particulars,  which  follows  them,  must  be  idlowed  to  be 
explanatory  of  dueh  general  words;  yet  there  is.no  necessity  ibr  sup* 
posing,  that  the  meaning  of  the  le^slator  extends*  no  Caurther  than  the 
particulars  which  he  enumerates.  He  might  design  to  explain,  not  Uie 
extest  of  the  law,  but  the  matter  of  it;  to  show,  not  what  nttmber  of 
eases,  but  what  sort  of  cases,  was  within  his  meaning.  Now  a  few  in- 
stances Would  be  sufficient  to  explain  the  matter  of  his  law,  and  to 
show  what  sort  of  cases  come  within  the  meaning  of  it.  He  might, 
therefore,  leave  his  enumeration  imperfect;  not  because  his  meaning 
slopped  where  he  stopped  in  his  enumeration;  but  because  such  an 
imperfect  enumeration  would  answer  the  purpose,  for  which  he  de- 
signed it.  *  The  law  of  Afoses  commanded,  that  three  cities  should  be 
set  apart  in  the  midst  of  the  land,  that  every  slayer  might  flee  thither. 
And  this  is  the  case  of  the  slayer,  which  shall  flee  thither,  that  he  may 
lire:  whoso  killeth  his  neighbour  ignorantly,  whom  he  hated  not  in 
time  past.  Thus  fio*  it  is  plainly  the  intention  of  the  lawmaker  that 
every  person  who  killed  another  in  any  manner,  if  there  was  no  malice, 
should  suffer  no  punishment,  provided  he  took  refuge  in  one  of  those 
cities  of  protection.  But  the  law,  aflier  it  has  said  this  in  general 
words,  proceeds  to  mention  a  particular  instance.  As  when  a  man  goeth 
into  the  wood  with  his  neighbour  to  hew  wood;  and  his  hand  fetcheth 
a  stroke  with  the  axe  to  cut  down  the  tree;  and  the  head  slippeth  firom 
the  helve,  and  lighteth  upon  his  neighbour,  that  he  die;  he  shall  flee 
unto  one  of  these  cities,  and  live.  One  can  scarce  imagine,  that  the  le- 
gislator mentioned  this  particular  case,  with  a  design  of  limiting  his 
meaning  to  this  case  only.    He  did,  indeed,  design,  that  it  should  be 

*  Deut  XIX.  3,  ^  5. 
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explanatory  of  his  general  words:  but  then  he  designed  to  explain  bj 
it,  not  the  extent,  but  the  matter  of  the  law,  to  show  what  sort  of  eases, 
and  not  what  number  of  cases,  his  meaning  took  in.  But  we  should 
observe,  in  the  meantime,  that  the  force  of  this  argument  is  greatlj 
abated,  where  the  law,  instead  of  contenting  itself  with  mentioning  a 
few  cases,  mentions  a  great  number.  The  more  perfect  the  enumera* 
tion  is,  the  more  likelihood  there  is,  that  the  legislator  designed  to  limit 
his  meaning  to  the  particulars,  which  are  enumerated.  If  he  only  de^ 
signed  to  explain  the  matter  of  his  law,  or  to  point  out  the  sortof  casei, 
to  which  it  belongs;  a  few  particulars  would  be  sufficient  for  this  pur- 
pose. When,  therefore,  he  enumerates  many,  it  becomes  likeljythit 
he  did  not  design  to  answer  a  purpose,  which  might  hare  been  an- 
swered with  less  trouble;  but  that  he  designed  to  mention  all  the  par- 
ticulars, to  which  the  meaning  of  the  law  extends.  What  is  thus  urged 
in  abatement,  though  it  may  have  weight,  where  the  enumeration  of 
particulars  follows  the  general  words,  will,  for  a  reason,  whieb  has 
already  been  taken  notice  of^  have  little  or  no  weight,  where  the  gene- 
ral words  follow  the  enumeration  of  particulars. 

Many  more  exailaples  of  the  like  sort  might  be  produced:  but  tliisi 
which  we  have  been  explaining,  will  be  sufficient  to  show  the  reader, 
that  the  common  topics  of  interpretation  may  frequently  be  alleged  ob 
both  sides,  with  such  an  appearance  of  probability,  as  will  make  it  d£ 
ficult  to  come  to  any  certain  conclusion  on  either. 

Sometimes  a  case  is  to  be  excepted  out  of  the  meaning  of  a  writer, 
though  no  original  defect  of  his  intention  can  be  shown.  The  state  of 
things  which  ml  under  the  notice  of  the  legislator,  at  the  time  of  mak- 
ing the  law,  may  possibly  aflford  no  evidence  that  he  did  not  intend, 
from  the  beginning,  to  include  the  case  in  question,  within  the  oblio- 
tion  of  the  law;  whether  we  were  to  argue  from  the  effects,  from  me 
matter,  or  from  the  circumstances.  We  must,  then^  have  recourse  to 
the  present  state  of  things;  and  must  endeavour  to  prove,  that  the  law 
is  more  extensive  than  the  legislator  would  have  made  it,  if  he  had 
foreseen  the  accidents  which  have  happened  since  it  was  made;  that  it 
was  adapted  to  the  state  of  things  which  he  had  before  him;  but  that  the 
present  state  of  them  in  this  particular  instance  is  such,  as  makes  it 
reasonable  to  believe,  that,  if  he  had  been  aware  of  it,  he  would  have 
either  expressly  excepted  the  case  in  question  out  of  the  law,  or  would 
have  otherwise  provided  for  it. 

The  like  method  of  reasoning  may  likewise  be  applied  to  wills  and 
to  contracts.  Though  the  words  of  the  will,  or  of  the  contract,  may 
include  the  case  in  question;  and  though  no  original  defect  may  sppesr 
in  the  intention  of  the  testator  or  of  the  contractors,  which  might  ei* 
empt  this  case  from  the  general  obligation  produced  by  the  will,  or  the 
contract;  yet  we  may  argue,  that  the  reason  why  no  such  defect  appcart, 
is,  because  the  testator  or  the  contractor  proceeded  upon  the  state  of 
things  which  was  then  before  him;  and  that,  if  he  had  been  aware  of 
what  might  arise  afterwards,  if  he  had  seen  things  in  the  same  state  in 
which,  by  accident,  they  are  now  placed,  he  would  have  added  9oaA 
clause  in  favour  of  the  case  now  in  question. 

Great  caution  is  necessary  when  we  thus  put  ourselves  into  the  pls^ 
of  the  lawmaker,  or  testator,  or  contractor,  and  undertake  to  determine 
what  they  would  do,  if  they  were  to  declare  their  own  meaning  in  • 
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case  upon  whieh  they  have  not  already  declared  it.  There  will  other- 
wise be  some  danger  of  our  overruling  their  act  and  setting  it  aside, 
under  the  notion  of  declaring  what  uiey  would  choose  to  have  done 
upon  it.  The  proper  qualifications  for  such  an  hazardous  undertaking, 
are  an  exact  knowledge  of  equity,  and  a  firm  resolution,  as  well  as  a 
sincere  inclination  of  determining  according  to  it  For,  whatever 
grounds  there  may  be  to  presume,  that  the  lawmaker,  or  the  testator, 
or  the  contractor,  would  be  disposed  to  except  any  case,  if  it  is  equita- 
ble that  such  case  should  be  excepted;  yet  we  shall  be  unqualified  to 
act  upon  this  presumption,  or  to  determine  what  cases  are  to  be  except- 
ed upon  this  principle,  unless  we  know  what  is  equitable.  Nor  will 
our  knowledge  alone  make  us  fit  to  judge  about  the  mind  or  intention  of 
others,  where  they  have  not  declared  or  signified  it  in  words,  if  we  are 
either  corrupt  or  timid:  though  we  know  what  equity  would  dictate, 
we  shall  piobably  determine  contrary  to  its  dictates,  if  we  are  liable 
either  to  be  biassed  by  interest  or  affection,  or  to  be  overawed  by 
tbreatenings. .  By  equity  is  here  meant,  a  fair  and  honest  correction  of 
a  law,  or  a  will,  or  a  contract,  where  it  appears  that  the  lawmaker,  or 
the  testator,  or  the  parties  in  the  contract,  either  would  or  ought  to  con- 
sent to  such  a  correction,  if  they  were  to  interpret  their  own  act. 

Under  this  head  of  interpretation,  we  argue,  either  that  the  acciden- 
tal case  in  question  ought,  in  reason,  to  be  excepted,  or  else  that  it  must 
of  necessity  be  excepted  out  of  the  law,  or  the  will,  or  the  contract, 
though  the  writer  has  neither  added,  nor  intimated  any  exception  in  fa- 
vour of  it 

When  we  argue,  that  an  accidental  case  ought  in  reason  to  be  except- 
ed, the  principal  topic  is  the  hardship  which  roust  be  suffered,  if  it  is 
not  excepted.  It  is  unjust  to  bring  any  evil  upon  a  man,  and  unrea- 
fionaUe  to  deprive  him  of  any  benefit,  where  no  good  at  all  will  be  pro- 
duced, or  even  where  no  such  good  will  be  produced,  as  is  of  equal 
importance  with  th^  evil  that  he  suffers,  or  with  the  benefit  that  he 
loses.  Since,  therefore,  the  lawmaker,  or  the  testator,  or  the  parties 
contracting,  may  be  presumed  not  to  have  intended,  because  they  ought 
not  to.  have  intended,  any  thing  which  is  unjust  or  unreasonable,  we 
tnij  conclude,  that  any  case  is  to  be  excepted  ont  of  a  law,  or  a  will, 
or  a  contract,  in  which,  if  it  was  not  excepted,  a  man  must  either  suf- 
fer some  great  evil,  or  be  deprived  of  some  great  benefit,  either  for  no 
good  purpose  at  aU,  or  for  a  purpose  which,  though  it  may  be  a  good 
one,  is  of  less  importance  than  the  evil  which  he  is  to  undergo. 

Cicero  mentions  a  case,  arising  upon  a  law  of  the  Rhodians,  as  an  ex- 
ample of  such  equitable  interpretatioiv  The  law  says,  that  any  ship 
of  force,  which  comes  into  any  of  their  ports,  shall  be  confiscated.  A 
storm  drives  a  ship  of  force  into  one  of  their  ports,  notwithstanding  all 
the  endeavours  of  the  sailors  to  prevent  it.  The  officers  of  the  state 
claim  the  ship,  as  confiscated  by  the  law.  But,  however  such  a  claim 
may  be  supported  by  the  letter,  it  cannot  be  supported  by  the  equity  of 
the  law.  The  legislator  may  have  made  no  express  exception  in  favour 
of  such  a  case;  but  it  is  to  be  presumed,  that  he  never  designed  what 
was  unjust  or  unreasonable;  and,  consequently,  that  he  would  have  ex- 
cepted it,  if  he  had  foreseen  such  a  case,  wherein  a  grievous  hardship 
may  be  suffered  for  no  purpose  at  all.  And  certainly  no  purpose  can 
be  answered  by  punishing  those  who  have  broken  the  law  against  their 
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wills;  because,  where  there  is  no  disposition  to  offend,  there  is  no  fii- 
ture  danger  to  be  guarded  against. 

Grotius  here  excepts  against  a  rule  which  Cicero  has  laid  down,  that 
such  a  promise  is  not  to  be  performed,  as  brings  more  damage  to  the 
promiser  than  benefit  to  the  person  to  whom  the  promise  was  made* 
For  the  promiser  is  not  at  liberty,  or  has  no  right,  to  judge  concerning 
the  benefit  which  would  arise  to  the  other  party  (torn  his  performance. 
Thus  far,  howeyer,  Cicero's  rule  may  be  admitted.  Though  the  pro- 
miser is  not  at  liberty  to  determine  concerning  the  benefit  which  would 
arise  to  anodier  from  his  performance,  and,  consequently,  cannot  release 
himself  from  his  own  obligation;  yet,  in  civil  society,  where  there  is  an 
authorized  judge  between  them,  such  judge  may  proceed  upon  this  rule, 
and  may  determine  that  the  person,  to  whom  the  promise  is  made,  ouj^t 
in  equity  to  release  the  promiser,  if  he  finds  that  any  ua£>re8eeB  hard- 
ship would  arise  from  performance;  and  particularly  if  it  appears,  thai, 
by  means  of  some  accidental  change,  which  has  happened  m  the  state 
of  affairs,  since  the  time  of  making  the  promise,  performance  will  be 
attended  with  more  harm  on  one  side,  than  benefit  on  the  other. 

It  may  not  only  be  reasonable,  but  necessary,  to  except  an  accidental 
case  out  of  a  law  or  a  contract;  though  there  does  not  appear  to  have 
been  any  original  defect  in  the  intention  of  the  lawmaker,  or  of  the  par- 
ties contracting;  that  is,  though  they  cannot  be  shown  to  have  designed 
frcnn  the  beginning  to  except  that  case.  The  general  tenor  of  a  law  or 
a  contract,  may  be  consistent  with  the  law  of  nature:  and  yet  such  cases 
may  arise,  accidentally,  as  will  render  it  impossible  to  comply  with  the 
law,  or  to  perfdrm  the  contract,  without  transgressing  the  law  of  nature. 
It  is  necessary  to  except  such  cases  as  these,  when  they  happen  to  aris^ 
whether  the  legislator  or  the  contractors  originally  excepted  them  or 
not.  For  the  legislator,  as  he  has  no  power  to  oblige  others;  and  the 
contractors,  as  they  have  no  power  to  oblige  themselves  to  act  incon- 
sistently with  the  law  of  nature,  certainly  oug^  and  may  therefore 
reasonably  be  presumed  willing  to  except  them.  Grotius  explains  his 
meaning  by  &e  instance  of  a  charge,  which  is  a  contract  of  the  benefi- 
cial sort,  and  obliges  the  person,  who  receives  any  goods  into  his  cus- 
tody, to  keep  them  safe,  and  to  return  them,  either  upon  demand,  onat 
the  time  agreed  upon,  to  those  from  whom  he  received  them.     But  if 

Sods  are  thus  left  in  charge  with  me,  and  before  they  are  demanded  by 
Me  who  left  them  with  me,  it  appears  that  they  had  stolen  the  goods, 
and  the  true  owner  demands  them  of  me,  the  obligation  of  my  contract, 
by  this  accident,  becomes  inconsistent  with  the  obligation  of  the  law  of 
nature,  which  arises  from  the  owner's  property.  And  this  exception, 
though  it  was  not  expressed  in  the  contract,  must  be  allowed  of  when 
the  case  happens:  because  I  ought  not,  or,  rather,  had  not  power  to  bind 
myself  to  do  what  the  law  of  nature  has  forbidden. 

Where  two  civil  laws,  which  come  from  the  same  legislator,  relate 
to  the  same  subject  matter,  and  are  contrary  to  one  another,  so  that  both 
of  them  cannot  be  complied  with  at  any  one  time  or  place,  or  in  any 
circumstances;  the  rule  is,  that  the  latter  of  these  laws  repeals  the  for- 
mer. The  legislator  could  not  at  one  and  the  same  time  intend  contra- 
rieties. But  when  he  established  the  second  law,  he  intended  that  it 
should  be  complied  with:  and,  consequently,  he  must  then  intend  to 
overrule  the  other.     In  like  manner,  where  two  contracts,  which  are 
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entered  into  at  different  times,  are  in  all  respects  inconsistent  with  one 
another,  so  that  the  obligations  of  both  these  contracts  cannot  subsist 
together;  the  contracfors  are  understood  by  the  latter  of  them  to  release 
each  other  from  the  obligation  of  the  former.  As  their  joint  will  or 
consent,  produced  the  obligation  ^f  the  former  contract,  so  they  can,  by 
a  like  joint  act,  destroy  this  effect,  or  set  the  obligation  aside.  But  by 
entering  into  the  second  contract,  they  show  that  it  is  then  their  will  to 
bind  themselves  to  what  is  contained  in  this  second  contract;  and,  con- 
sequently, whatever  obligation  they  might  have  laid  themselves  under 
by  the  first  contract,  it  must  then  be  their  will  to  set  this  obligation 
aside,  or  to  release  one  another  from  it.  They  cannot  be  supposed  to 
will  contrarieties;  they  cannot,  therefore,  intend  to  produce  a  second 
obligation,  without  intending  at  the  same  time  to  set  aside  the  first, 
which,  if  it  subsisted,  would  make  the  second  impossible. 

What  is  here  affirmed  concerning  contracts,  that  a  subsequent  con- 
tract will  make  an  antecedent  one  void,  may  be  easily  reconciled  with 
what  has  beeh^  affirmed  in  another  *  place,  concerning  promises  and 
obligatory  acts  in  general,  that  any  subsequent  promise,  which  is  con- 
trary to  one  that  was  formerly  made,  cannot  make  the  former  void.  For 
here  we  are  speaking  of  what  may  be  done  by  the  joint  act  of  all  the 
parties  in  a  contract;  whereas^  we  were  there  speaking  of  what  one  of 
the  parties  in  a  promise  or  a  contract  might  do  by  his  own  act.  An 
obligation,  which  is  produced  by  the  joint  will  of  two  or  more  persons, 
cannot  be  destroyed  by  the  sinele  will  of  any  one  of  them.  If,  there- 
fore, two  or  more  persons  have  bound  themselves  to  one  another  by  a 
contract,  any  other  contract,  which  is  made  for  a  contrary  purpose  be- 
tween any  one  of  those  persons  and  some  one  else,  who  was  no  party 
in  the  former,  will  be  void.  The  fi^rmer  obligation  still  subsists,  be- 
cause his  single  act  could  not  set  it  aside.  And  as  long  as  it  subsists, 
he  has  no  moral  power  of  binding  himself  to  any  thing,  which  is  in- 
consistent with  it.  But  if  all,  who  were  parties  in  the  former  contract, 
are  likewise  parties  in  the  subsequent  one,  their  joint  act  of  binding 
themselves  to  one  another  by  this  subsequent  contract,  will  make  the 
former  void.  Though  one  of  them,  by  -  his  own  will,  cannot  release 
himself,  yet  their  joint  consent  is  sufficient  to  release  one  another  from 
the  former  obligation:  and  by  this  subsequent  contract,  in  which  they 
are  all  parties,  they  are  understood  to  give  such  joint  consent. 

But  there  may  be  such  an  accidental  situation  of  things,  or  such  an 
unforeseen  event  may  happen,  as  will  render  it  impossible,  in  some 
particular  case,  to  comply  with  two  laws  or  two  contracts,  which,  in 
their  general  tenor,  are  consistent  with  one  another,  and  may  well  sub- 
sist together.  One  of  these  laws  will  not  repeal  the  other;  or  one  of 
these  contracts  will  not  make  the  other  void  in  general:  because,  by  the 
supposition,  they  are  consistent  with  one  another.  But  this  particular 
case,  which  was  not  foreseen,  and  therefore  was  not  provided  against, 
must,  when  it  arises,  be  of  necessity  excepted  out  of  the  obligation  of 
one  of  the  laws  or  one  of  the  contracts;  because  they  cannot  both  be 
e<Hnplied  with.  The  question  here  will  be,  which  of  the  two  laws,  or 
of  me  two  contracts,  is  to  give  way  to  the  other?  The  case  must  neces- 
sarily be  excepted  out  of  the  obligation  of  one  of  them:  which  of  them, 

*  See  Book  I.  Chap.  XIL  §  DL 
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therefore,  will  most  reasonably^  or  most  consifitendy  with  the  intentioa 
of  the  lawmaker,  or  of  the  contractors,  admit  of  the  exception?  Where 
two  laws  or  two  contracts  are  contrary  to  one  another,  in  all  respects, 
we  say,  that  the  latter  makes  the  former  void:  because  the  lawmaker  or 
the  contractors  could  not  intend  the  obligation  of  the  latter,  without  id- 
tending  at  the  same  time  to  set  the  obligation  of  the  former  aside.  Bat 
where  they  are,  in  general,  consistent  with  one  another  from  the  be- 

ipnning,  and  interfere  only  in  some  particular  case,  and  by  some  ud- 
oreseen  accident,  the  lawmaker  or  the  contractors  may  weU  be  under- 
stood to  have  intended,  from  the  beginning,  that  both  of  them  should  be 
observed.    • 

In  determining  which  law  or  which  contract  is  to  be  observed,  where 
two  laws  or  two  contracts  accidentally  interfere,  Grotius  says,  that  the 
latter  is  to  be  observed  in  preference  to  the  former.  But  then  he  pro- 
poses this  as  a  rule  which  is  only  to  be  applied. when  all  others  fidl;  or 
when  all  other  circumstances  are  equal;  so  that  the  point  could  Dot  be 
settled  without  the  help  of  this  rule.  The  other  rules  which  he  lays 
down  for  diis  purpose,  are  these,  which  follow: — 

First,  a  law,  which  only  permits,  must  give  way  to  a  law  which  com- 
mands or  forbids.  For  a  permission  is  only  a  check  upon  the  operation 
of  that  law  which  grants  the  permission,  and  not  upon  the  operation  of 
this  other  law,  which  happens  to  interfere  with  it. 

Secondly,  a  law,  which  may  be  complied  with  at  any  time,  musteJTe 
way  to  a  law,  which,  if  it  is  not  complied  with  now,  cannot  be  tompkA 
with  at  all.  When  some  of  our  Saviour's  disciples  were  displeased 
with  the  woman,  who  had  poured  a  box  of  precious  ointment  on  his 
head,  which,  as  they  urged,  might  have  been  sold  for  much,  and  giveo 
to  the  poor,  he  defends  her  upon  this  principle.  ,  Jesus  said,  let  her 
alone,  why  trouble  ye  her?  she  hath  wrought  a  good  work  on  me:  for 
ye  have  the  poor  with  you  always,  and  whensoever  ye  will,  ye  may  do 
them  good;  but  me  ye  have  not  always.  The  reasonableness  of  this 
rule  is  evident.  By  holding  the  conduct  which  it  recommends,  we  may 
satisfy  both  the  laws;  one  of  them  now,  and  the  other  at  some  future 
opportunity,  when  they  do  not  interfere.  Whereas,  by  the  contrary 
conduct,  we  can  only  satisfy  one  of  them:  if  at  present  we  act  in  com- 
pliance with  that,  which  might  have  been  complied  with  at  any  time, 
we  lose  the  only  opportunity  of  complying  witn  the  other. 

Thirdly,  Grotius  deduces  it  as  a  consequence,  from  the  rule  last  men- 
tioned, that  a  negative  law,  or  a  law  which  forbids,  is  commonly  to  be 
observed  in  preference  to  an  affirmative  law;  or  to  a  law  which  com- 
mands, when  they  happen  to  interfere  with  one  another.  A  negative 
law  obliges,  at  all  times,  at  the  present  as  well  as  at  any  future  oppo^ 
tunity:  so  that,  if  it  is  not  complied  with  now,  no  future  compliance 
will  satisfy  for  the  present  violation  of  it.  But  an  affirmative  law  is  un- 
derstood, then,  only  to  oblige,  when  there  is  a  convenient  opportunity 
of  doing  what  it  commands:  and  certainly  it  is  not  a  convenient  opp»' 
tunity,  when  we  cannot  do  what  this  law  commands,  without  doing  whiC 
another  law  forbids.  Our  author  has  very  rightly  limited  this  rule,  by 
speaking  of  it  as  a  rule  which  commonly  holds  good.  But  Puffendorf 
unadvisedly  delivers  it  in  general  terms,  as  if  it  was  universally  true, 
and  admitted  of  no  exception,  or  required  no  limitation.  And  yet  when 
one  law  says,  that  no  woman  shall  have  her  statue  placed  in  die  gj^ 
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naflium;  and  another  sajs,  that  whoever  kills  a  tjrant,  shall  have  a  sta- 
tue in  the  gymnasium,  he  determines,  that  if  a  woman  had  killed  a  ty- 
rant, her  statue  should  be  placed  there:  notwithstanding  this  determi- 
nation makes  a  negative  law  give  way  to  an  affirmative  one.  He  judges 
in  favour  of  the  woman;  because,  by  following  that  law,  upon  which  she 
claims  a  statue,  more  benefit  may  arise  to  the  public,  than  by  following 
the  other.  The  reason  of  one  of  these  laws  was,  that  the  youth  who 
were  trained  up  to  valour  in  the  gymnasium,  by  seeing  those  who  had 
freed  their  country  from  slavery,  rewarded  with  the  honour  of  a  statue^ 
might  be  incited  to  imitate  their  bravery.  The  reason  of  the  other  law 
was,  that  the  virtues  of  women  are  not  generally  the  object  of  their 
imitation,  who  are  to  be  trained  up  to  valour.  And  from  hence  he  con- 
cludes, that,  since  a  woman  has  outdone  her  sex,  she  the  rather  ought 
to  have  her  statue  put  up  in  the  gymnasium;  because  soch  valour  in  a 
woman  would  be  a  greater  incitement  to  emulation  in  the  men.  I  do 
not  question  the  justness  either  of  the  rule  upon  which  he  proceeds,  or 
of  the  determination  which  he  deduces  from  it.  My  only  reason  for 
mentioning  this  determination  here  is,  that  it  shows  the  rule,  which  is 
now  before  us,  not  to  be  so  universally  true  as  he  seems  to  suppose  it 

Fourthly,  when  two  laws  interfere,  if  thev  are  equal  in  other  re- 
spects, that  which  is  more  particular,  takes  place  of  that  which  is  more 
general.  The  principal  reason  which  supports  this  rule,  seems  to  be, 
that  the  legislator,  where  he  speaks  particularly  and  exactly,  appears 
to  be  more  careful  to  guard  against  all  exceptions  which  might  arise 
accidentally,  and  may,  therefore,  be  thought  more  unwilling  to  admit 
of  anv,  than  where  he  speaks  in  general,  and  at  large. 

Fiuhly,  a  law,  which  is  established  upon  a  penalty,  is  to  be  observed 
in  preference  to  a  law,  which  has  no  penalty  annexed;  if  they  happen 
to  interfere.  This  is  not  designed  as  a  rule  of  prudence  directing  a 
person,  when  he  is  in  doubt  which  of  the  two  laws  he  should  obey,  to 
take  the  safer  part,  and  to  comply  with  the  penal  law,  that  he  may  avoid 
the  penalty.  For  where  two  laws  interfere,  the  question  is,  which  of 
the  two  the  legislator  would  choose  to  have  him  comply  with;  and  when 
this  question  is  rightly  determined,  the  other  law  does  not  oblige  him. 
From  whence  it  follows,  that  if  any  reason  could  be  given,  why  the 
legislator  would  choose  to  have  him  obey  the  other  law,  rather  than  the 
penal  one;  it  would  be  as  prudent  to  hold  this  conduct,  as  the  contrary: 
because,  upon  this  supposition,  the  penal  law  would  not  oblige  him;, 
and,  consequently,  by  this  conduct,  as  well  as  by  the  contrary,  he  might 
avoid  the  penalty.  But  the  penalty,  though  it  is  not  to  be  considered 
as  a  prudential  reason,  why  the  penal  law  should  be  obeyed,  rather 
than  the  other,  is  a  reason,  why  we  should  presume,  that  the  legislator 
would  rather  choose  to  have  this  law  obeyea:  because,  from  his  taking 
care  to  guard  this  law  more  strongly,  we  may  conclude,  that  he  thought 
it  of  more  importance,  than  the  other. 

Sixthly,  if  both  the  laws  are  penal,  the  preference  is  to  be  given  to 
that,  which  is  established  upon  the  higher  penalty.  We  cannot  well 
support  this  rule  by  the  maxim,  which  is. generally  applied  in  doubtful 
eases,  that  of  two  evils,  the  least  is  to  be  chosen.  In  this  maxim,  by 
an  evil,  must  be  meant  either  a  moral  or  a  natural  evil;  that  is,  either 
an  evil,  which  we  are  to  do,  or  an  evil,  which  we  are  to  suffer.  Now, 
if  we  understand  the  maxim  in  the  former  sense,  which  is  the  true  one; 
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it  will  only  amount  to  this;  where  we  must  do  wrong  either  way,  itii 
best  to  follow  that  course,  in  which  we  shall  do  the  least  wrong.  But 
in  this  sense  the  maxim  is  so  far  from  supporting  the  rule  here  laid 
down,  that,  where  two  laws  interfere,  and  we  are  in  doubt  which  is  to 
be  obeyed,  it  will  afford  us  no  help  at  all  towards  removing  the  doubt 
For  when  we  are  in  this  situation,  the  very  question  is,  whether  we 
ehall  do  the  less  evil  by  disobeying  this,  or  by  disobeying  that  law:  and, 
consequently,  to  say  here,  that  out  of  two  evils,  we  should  choose  the 
least,  cannot  help  to  remove  this  doubt;  because  this  maxim,  since  it 
contains  nothing,  but  what  is  contained  in  the  question,  upon  which  we 
doubt)  leaves  the  question  just  where  it  was.  But  if  we  take  the 
maxim  in  the  other  sense,  and  consider  it  merely  as  a  maxim  of  pro* 
dence,  which  directs  us,  where,  out  of  two  evils,  we  must  suffer  one, 
to  follow  that  course,  which  will  make  us  suffer  the  least,  it  is  not  ap- 
plicable to  the  point  which  is  now  before  us:  because  it  supposes,  that, 
whatever  course  we  follow,  we  must  suffer  the  penalty  of  one  of  the 
laws*  Whereas,  when  two  laws  interfere,  and  it  is  impossible  to  ober 
both  of  them,  if  we  choose  rightly;  that  is,  if  we  obey  the  law,  whidi 
the  legislator  would,  in  such  a  case  choose  to  have  us  obey,  we  shall 
avoid  both  the  penalties.  We  comply  with  one  of  the  laws,  and,  there- 
fore,  stand  clear  of  the  penalty,  upon  which  it  is  established.  And 
though  we  disobey  the  other,  we  cannot  justly  be  punished  for  disobey- 
ing it;  because,  whilst  we  comply  with  that,  it  was  impossible  for  into 
comply  with  this.  But  the  xule,  which  directs  us,  where  two  laws 
interfere,  to  give  the  preference  to  that,  which  is  established  upon  the 
higher  penalty,  though  it  is  not  supported  by  the  maxim,  that  out  of 
two  evils  the  least  is  to  be  chosen,  may  be  supported  by  the  same  rea» 
son  with  the  rule,  which  was  last  mentioned.     The  legislator  his 

Sarded  that  law  the  most  carefully,  which  he  has  established  upon 
i  higher  penalty;  from  whence  we  may  presume,  that  he  looked 
upon  that  as  the  law  of  the  more  importance,  and,  consequently,  that 
he  would  choose  to  have  us  comply  with  that,  if  by  any  accident  it 
becomes  impossible  for  us  to  comply  with  both. 

Seventhly,  where  two  laws  interfere,  we  should  follow  that,  which 
is  recommended  by  the  most  honest  or  the  most  beneficial  reasons.  The 
question,  ccmeerning  the  woman's  claim  to  have  her  statue  in  the  gjm* 
nasium,  is  determined  in  her  favour  by  Puffendorf:  because  the  law, 
which  gives  her  this  claim,  is  recommended  by  a  more  beneficial  reason 
than  the  other  law,  which  opposes  her  claim.  Another  question 
which  has  already  been  mentioned,  where  the  same  law»  by  accident, 
interferes  with  itself,  may  be  determined,  by  comparing  the  honesty  or 
justice  of  the  reasons  on  both  sides.  Where  two  women  had  been  ra- 
vished by  the  same  man,  and  the  law  gave  any  woman,  who  had  been 
thus  injured,  her  option,  that  the  man  snould  either  be  put  to  death,  or 
be  compelled  to  marry  her;  one  of  them  claimed  to  have  him  put  to 
death,  and  the  other  claimed  to  have  him  in  marriage.  She,  who  cUim 
to  marry  him,  would  lose  her  husband,  if  he  was  put  to  death:  whereas, 
she,  who  claims  to  have  him  put  to  death,  does  not  properly  lose  any 
thing  by  his  marrying  the  other.  The  claim,  thereforCi  of  the  foraser, 
seems  to  be  recommended  by  a  more  honest  and  just  reason,  than  the 
claim  of  the  latter. 
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XIII.  ThOTe  are  scarce  any  laws,  but  what  will  na-  ^'""^  «ny  laws 
turally  J^adt  of  rational  or  Uberdinterpretetion;  that  is,  ^Z^./Z 
either,  of  being  so  enlarged,  s^  to  take  some  cases  into  tionai  mtetpreta- 
the  meaning  of  the  law,  which  are  not  contained  in  the  tion. 
letter,.or  ox  being  so  restrained  as  to  exclude  some  cases  out  of  the 
meaning,  which  are  contained  in  the  letter.  For  the  intention  of  the 
legislator  is  the  natural  measure  of  the  extent  of  the  law,  whether  that 
intention  is  collected  from  his  words  alone,  by  literal  interpretation,  or 
from  his  words,  and  some  ofher  signs,  by  mixed  interpretation,  or  from 
rach  other  signs  alone  by  rational  interpretation.  In  like  manner,  wills 
and  contracts  naturally  admit  of  being  interpreted  rationally,  of  being 
8o  enlarged,  as  to  extend  beyond  the  letter,  or  of  being  so  restrained, 
as  to  faU  short  of  it:  because  the  intention  of  the  testator,  or  of  the  par- 
ties contracting,  as  far  as  it  is  known,  is  the  natural  measure  of  the 
claim  arising  from  these  acts;  whether  that  intention  appears  plainly 
in  their  words,  or  is  ascertained  by  the  help  of  some  other  signs,  and 
of  their  words  taken  together,  when  their  words  leave  it  doubtful;  or 
18  collected  from  such  other  signs  alone,  when  their  words  do  not  ex- 
press it  perfectly. 

The  design  of  the  legislator,  in  some  civil  laws,  or  in  some  clauses 
of  them,  is,  indeed,  confined  to  his  words:  and  where  it  is  so  confined, 
notiiing  can  either  be  taken  into  the  meaning  of  the  law,  or  be  left  out ' 
of  it  by  rational  interpretation.  The  design  of  an  explanatory  law,  is 
to  explain,  by  words,  the  meaning  of  the  legislator  in  some  antecedent 
law,  which  was  expressed  ambiguously  or  imperfectly.  An  explana- 
tory law,  Aerefore,  will  not  admit  of  rational  interpretation:  as  the  de- 
sign of  the  law  is  confined  to  the  words  of  it,  we  must  look  for  the 
meaning  of  it  in  the  words  only.  For  the  same  reason,  all  definitions 
in  a  law  are  to  be  interpreted  closely:  they  are  neither  to  be  enlarged 
to  any  thing  more,  nor  to  be  restrained  to  any  thing  less,  than  the 
words  express*  The  legislator  designs,  in  such  definition,  to  explain, 
by  his  words,  the  term,  which  he  defines:  whatever,  therefore,  is  more 
than  these  words  express,  is  not  within  the  design  of  the  legislator;  and 
whatever  is  less,  falls  short  of  his  design. 

But  either  an  explanatory  law,  which  has  reference  to  some  antece- 
dent law,  or  a  definition  in  a  law,  which  has  reference  to  some  term 
made  use  of  in  the  same  law,  though  they  do  not  admit  of  rational  or 
free  interpretation,  may  possibly  be  ambiguous:  and  when  they  are,  we 
must  ascertain  the  meaning  of  the  legislator  by  mixed  interpretation. 
If  the  ambiguity  in  these  laws  arises,  as  it  frequently  does  in  other 
laws,  from  a  word  or  a  sentence,  which  will  admit  either  of  a  more 
extensive,  or  of  a  more  confined  sense;  we  must  have  recourse  to  the 
topics  of  mixed  interpretation,  to  determine  in  which  of  these  two 
senses  such  word  or  such  sentence  was  used  by  the  legislator.  For 
-diough  explanatory  laws  are  to  be  interpreted  closely,  and  will  not  ad- 
nut  of  any  meaning,  but  what  is  contained  and  expressed  in  the  words 
of  them;  yet  no  argument  can  be  drawn  from  the  nature  of  such  laws, 
to  prove,  that,  where  the  words  themselves  admit  both  of  a  strict  and 
fft  a  large  sense,  we  must  necessarily  adhere  to  the  former.  We  must, 
indeed,  keep  to  the  letter  of  the  law:  but  there  is  no  natural  reason, 
why  we  must  follow  the  narrowest  and  most  confined  sense,  that  the 
letter  of  the  law  is  capable  of. 
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Rational  interpretation^  both  such  as  enlarges  the  meaning  of  the 
writer  beyond  his  words,  and  such  as  restrains  it  to  a  less  extent  dian 
what  his  words  import,  may  be  expressly  precluded  by  some  positive 
declaration  of  the  writer  himself.  If  the  lawmaker,  or  the  contractors, 
or  the  testator  have  directed  that  the  law,  or  the  contract,  or  the  will, 
shall  be  construed  according  to  the  literal  and  grammatical  sense  of  the 
words;  this  direction  is  a  bar  to  all  interpretation,  which  is  purely  n- 
tional:  it  shows,  that  the  intention  of  the  writer  came  fully  up  to  his 
words,  and  went  no  farther;  and,  consequently,  that  whatever  meaoiog 
we  give  to  the  writing,  which  either  falls  short  of  the  words  or  goes 
beyond  them,  such  meaning  is  not  agreeable  to  his  intention.  Bat 
though  a  declaration  of  this  sort  precludes  all  interpretation,  which  u 
purely  rational,  and  obliges  us  to  interpret  the  writing  strictly,  or  ra* 
ther  closely;  that  is,  to  adhere,  in  our  interpretation  of  it,  precisely  to 
the  words;  yet,  if  the  words  themselvies  are  ambiguous,  if  in  their  li* 
teral  and  grammatical  construction  they  will  admit  of  more  senses  thaa 
one,  we  may,  notwithstanding  such  declaration,  have  recourse  to  mixed 
interpretation,  and  may  argue  from  rational  conjectures  to  determine, 
in  which  of  these  several  senses  the  writer  used  them.  For  mixed  in- 
terpretation is  not  inconsistent  with  the  writer's  declaration:  because 
this  sort  of  interpretation,  whilst  it  proceeds  upon  rational  conjectures, 
keeps  to  the  literal  and  grammatical  sense  of  the  words.  Now,  amongst 
other  causes  of  ambiguity,  one  is,  that  the  words  of  a  writing,  in  the  com- 
mon acceptation  of  them,  are  sometimes  used  in  a  more  narrow,  and 
sometimes  in  a  more  comprehensive  sense.  And  since  either  of  these 
senses  may  be  called  a  literal  and  grammatical  sense;  because  bodi 
of  them  are  equally  authorized  by  common  usage;  the  consequence  is, 
that,  though  the  writer  has  required  us,  in  our  interpretation,  to  ad- 
here to  the  literal  and  grammatical  sense,  there  is  no  more  reason,  npon 
account  of  what  he  has  said  about  this  matter,  to  adhere  rather  to  the 
narrow  or  strict  sense,  than  to  follow  the  comprehensive  or  large  sense: 
notwithstanding  his  direction  about  following  the  literal  and  grammati- 
cal sense,  we  must  make  use  of  probable  conjectures  drawn  from  other 
topics,  besides  his  words,  to  determine  in  which  of  the  literal  and  gram- 
matical senses  he  used  the  words,  whether  in  their  narrow  and  striet 
sense,  or  in  their  comprehensive  and  large  sense.  Thus,  a  declara- 
tion or  direction  of  this  sort,  though  it  obliges  us  to  interpret  the  wri- 
ting strictly,  in  one  sense  of  the  word — strictly,  does  not  oblige  ua  to 
interpret  it  strictly  in  another  sense  of  the  same  word:  it  obliges  us  to 
keep  strictly  to  the  words  of  the  writing  without  deviating  from  them, 
either  so  as  to  leave  any  thing  out  of  his  meaning,  which  the  words 
express,  or  so  as  to  take  any  thing  into  his  meaning,  which  they  do  not 
express.  But  it  does  not  oblige  us,  whilst  we  keep  strictly  to  the 
words,  to  follow  the  most  narrow,  or  the  strict  sense  of  those  words: 
it  leaves  us  at  liberty  to  follow  either  this  sense,  or  the  more  cofflp^^ 
hensive  and  large  sense,  according  to  what  we  find  by  rational  coojee- 
tures  to  have  been,  most  probably,  his  meaning. 

If  there  are  any  other  civil  laws,  in  which  we  are  not  allowed  to 
make  use  of  rational  interpretation,  besides  such  as  are  merely  explsn^- 
tory;  that  is,  if  in  the  interpretation  of  any  other  laws,  besides  these, 
we  are  not  allowed  to  take  either  more  or  less  into  the  meaning  of  them 
than  what  the  words  express;  this  restraint  arises,  not  bom  tbe  nature 
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of  the  laws  themselves,  but  from  some  positive  institution.  And  this 
positive  institution  may  either  be  contained  in  the  particular  law,  which 
will  not  admit  of  rational  interpretation,  as  we  have  just  now  observed, 
that  it  is,  where  the  legislator  directs  us  to  follow  the  literal  and  gram- 
matical sense  of  the  words;  or  else  it  may  be  introduced  by  a  eeneral 
la^w,  which  has  been  made  concerning  interpretation  by  the  civil  legis« 
lator  of  the  society  to  which  we  belong. .  For  the  rules  of  interpreta- 
tion are  under  the  authority  of  the  civil  legislator,  and  are,  therefore, 
to  be  applied  in  such  a  manner,  and  upon  such  occasions,  as  he  shall 
prescribe,  in  view  to  the  general  benefit,  either  by  a  written  law,  or  by 
usage  and  custom;  the  former  of  which  is  an  express  act,  and  the  latter 
is  a  tacit  act  of  his  authority. 

In  like  manner,  where  any  words  or  sentences  in  a  law  or  a  contract, 
have  two  senses  in  common  acceptation,  one  of  which  is  more  confined, 
and  the  other  more  comprehensive,  there  is  not  anv  particular  sort  of 
laws  or  contracts,  which  will  naturally  require  such  ambiguous  words 
or  sentences  to  be  taken  in  the  more  confined  sense;  nor  is  there,  on 
Ibe  contrary,  any  particular  sort  which  will  naturally  require  them  to 
be  taken  in  the  more  comprehensive  sense.  The  intention  of  &e  le- 
gislator  is  the  natural  measure  of  the  obligation  arising  from  the  law; 
and  the  intention  of  the  parties  contracting,  is  the  natural  measure  of 
the  claim  arising  from  the  contract.  This  intention  is  to  be  collected 
fi^m  the  same  topies  of  ipterpretation  in  laws  and  contracts  of  all  sorts: 
unless  the  eivil  legislator  of  the  society,  in  which  the  law  is  made,  or 
fo  which  the  contractors  belong,  has  expressly  prescribed  some  parti- 
eular  rules  of  interpretation,  or  some  particular  method  of  applying  the 
rules  suggested  by  natural  reason;  or  unless  such  particular  rules,  or 
such  particular  method  of  application  have  been  introduced  and  esta- 
blished  by  long  and  uninterrupted  usage,  which  has  the  same  effect  as 
if  the  civil  legislator  had  expressly  prescribed  them. 
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CHAPTER  Vin. 

OF  CITIL  SUBJECTION  AND  CIVIL  UB&RTT. 

I.  Oeneral  notion  cf  subjection* — ^11.  Subjection  private  and  ptiUic.— 
III.  Different  degrees  and  sorts  qf  private  sulgection.-^lV.  D\ffermt 
degrees  and  sorts  of  public  suijection,^--V .  Civil  subjection  (f  fk 
parts  and  of  the  whole. — Y I.  What  sort  (^  subjection  tn^pHed  tn  tte 
notion  of  a  province. — VII.  CivU  liberty,  what. — VIIL  CXvU  Ubertf 
qf  the  parts  and  qf  the  whole. — ^IX.  Slaves  why  inaxpabU  tf  Mug 
members  qf  a  civil  society. — X.  Where  subjection  ceases^  right  y 
resistance  begins. — XI.  Rdationqf  governor  and  subfed  is  a  Umtr 
ed  one. — ^XII.  Resistance  to  the  supreme  power,  how  to  he  undtT' 
stood. — ^XIIL  Right  of  resistance  does  neft  imply  supreme  dmlpswer 
in  the  people.— XIV.  Opinion  </  OroUus,  explained.— XV .  OA 
judge  not  necessary  to  fix  the  jHrint  where  right  ^  resistance  begM.— 
XV I.  TVeason  and  rebdUon,  how  guarded  against,  natwitk%ias/S^ 
right  </  resistance. 

Genenl  noiiofi  of  I.  Etxst  compact^  in  which  a  man  eonaents  to  bf 
tubjcction.  himself  under  an  obligation  of  doing,  or  of  avoidiag 

what  the  law  of  nature  had  not  otherwise  obliged  him  to  do  <v  to  aToid| 
is  a  diminutioii  of  his  liberty.  Before  he  had  engaged  in  the  eomiiaeti 
or  had  laid  himself  under  the  obligation,  he  was  at  liberty  either  to  W 
done  or  to  have  avoided  what  is  cuMttained  in  the  compact.  But  As 
he  has  consented  to  be  thus  obliged,  he  is  no  longer  possessed  of  tk 
same  liberty:  he  cannot  be  obliged  to  do  or  to  avoM  what  is  contaioe' 
in  the  compact,  and  at  the  same  time  be  ait  liberty  either  to  do  it  or  li 
avoid  it,  as  he  pleases. 

But  every  compact,  which  implies  a  diminution  of  liberty,  does  pet 
imply  likewise  a  state  of  subjection.  The  notion  of  subjection  consirti 
in  the  obligation  of  one  or  more  persons  to  act  at  the  discretion,  or  a^ 
cording  to  the  judgment  and  will  of  others.  When,  theref<M*e,  the 
matter  of  an  obligation,  which  arises  from  compact,  is  so  precisely  set* 
tied  from  the  beginning  as  to  leave  nothing  to  Uie  judgment  or  will  of 
those  to  whom  we  are  obliged,  the  obligation,  though  it  diminishefl  oar 
liberty,  does  not  place  us  in  a  state  of  subjection.  Such  a  compact 
gives  them  a  claim  upon  us,  without  giving  them  any  authority  over  ufl. 
Their  claim  is  so  limited  from  first  to  last,  by  our  own  act,  and  accord* 
ing  to  our  own  discretion  and  choice,  as  never  to  extend  beyond  such 
limitation.  This  claim,  therefore,  is  all  along  rather  the  effect  of  tbe 
power,  which  we  have  over  ourselves,  than  the  effect  of  any  power 
which  they  have  over  us.  But  when  the  compact  is  such  from  the  be- 
ginning, as  gives  them  a  general  demand  upon  us,  and  leaves  the  preeue 
matter  of  the  obligation  to  be  in  any  respect  determined  by  their  dis- 
cretion and  choice,  as  far  as  it  thus  gives  them  a  right  to  judge  for  ofl) 
and  to  prescribe  to  us,  it  gives  them  an  authority  over  us,  and  places  as 
in  a  state  of  subjection  to  this  authority. 

Subjection  pmmte  II.  Subjection  is  commonly  divided  into  private  tad 
and  public.  public.     By  private  subjection,  is  meant  subjeetioii  to 
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the  aatbority  of  prirate  persons:  and  by  public  subjection,  is  meant 
subjection  to  the  authority  of  public  persons. 

A  civil  society,  Uiough  it  consists  of  a  great  number  of  individuals, 
18  considered  as  one  artificial  or  collective  person:  because  it  is  guided 
by  one  common  understanding,  which  is  its  legislative  power,,  and  acts 
with  one  common  force,  which  is  its  executive  power.  This  artificial 
or  collective  body  is  called  a  public  person.  The  subjection,  therefore, 
which  is  due  to  a  civil  society,  is  public  subjection.  But  the  notion  of 
apublic  person  is  not  confined  to  the  collective  body  of  a  civil  society. 
Whfether  the  legislative  body  of  such  a  society  consists  of  one  natural 
person,  as  in  monarchies,  or  is  an  artificial  or  collective  person,  consist- 
ing of  many  natural  ones,  as  in  aristocracies,  and  in  mixed  consftitutions; 
thu  natural,  or  this  collective  person,  has  the  keeping  of  the  common 
or  public  understanditig:  and,  in  like  manner,*  the  executive  body, 
whether  it  ia  the  same  mth  the  legislative  body,  or  dififerent  from  it, 
sets  with  the  common  or  public  force.  These  bodies,  therefore;  that  ia^ 
the  constitutional  governors  of  a  civil  society,  are  called  public  persons; 
and  the  subjection,  which  is  due  to  them,  is  public  subjection. 

*6rotius  divides' subjection,  as  it  is  here  divided,  into  private  and 
pabUc.  But  first,  he  distinguishes  between  association  and  subjection: 
and  though  he  allows,  that  a  right  over  persons  may  be  derived  as  well 
from  association  as  from  subjection,  yet  this  distinction  implies  that,  in 
his  opinion,  the  right  ^hich  a  society  or  collective  body  of  men  acquires 
over  the  persons  of  the  several  individuals  who  have  associated  or  join- 
ed themselves  into  such  a  collective  body,  is  different  from  subjection. 
tHe  then  goes  on  to  divide  associations  or  societies,  as  he  afterwards 
divides  suQection,  into  private  and  public.  Those  he  calls  private  as- 
soeiations,  which  are  formed  by  a  small  number  of  private  persons,  who 
have  agreed  to  act  together  for  the  purpose  of  carrying  on  some  private 
design.  Public  associations  are  either  such  as  produce  a  public  person, 
or  such  as  consist  of  public  persons;  that  is,  they  are  either  formed  by 
a  large  body  of  men,  who  have^  united  themselves  by  compact  into  a 
state  or  civil  society;  or  else  they  are  formed  by  a  number  of  states, 
which  have  agreed  to  act  together  in  the  prosecution  of  some  common 
design.  An  association  of  the  former  sort  produces  a  public  person; 
and  an  association  of  the  latter  sort  consists  of  public  persons. 

If  the  several  persons,  who  have  formed  themselves  into  a  society, 
either  private  or  public,  have  proceeded  no  farther  than  to  unite  them- 
selves by  mutual  consent  into  one  body,  under  the  obligation  of  jointly 
carrying  on  their  common  design,  it  must,  indeed,  be  allowed,  that  the 
several  members  of  such  society  will  be  equal  to  one  another,  when 
they  are  considered  separately:  such  an  agreement  does  not  subject  any 
one  member  to  the  authority  of  any  other  member;  and  much  less  does 
it  subject  all  of  them  to  the  aothoritv  of  any  one,  or  of  a  few.  But,  in 
the  meantime,  it  is  plain,  that,  as  far  as  the  matter  of  the  obligation, 
which  the  several  members  lay  themselves  under,  is  not  precisely  limit- 
ed fitmi  the  beginning,  all  associations  produce  subjec^tion;  not,  indeed, 
a  subjection  ofnny  one  member  to  any  other,  but  a  subjection  of  any 
one  to  the  collective  body.    For,  as  Jwe  have  elsewhere  observed, 

•  Grot  Lib.  I.  C«p.  V.  %  XKVI.  VIII.  t^wt  Ibid.  ^  XVU. 

t  See  Book  U.  Cbap.  1.  ^  II: 


1 


438  INSTITUTES  OP  B.  D. 

after  our  author,  whatever  measure  is  agreed  upon  in  rebtdon  to  the 
oommon  purpose  of  the  society,  by  a  majority  of  the  members,  it  will 
be  binding  upon  all  and  each,  not  only  upon  those  who  make  a  part  of 
the  majority,  but  upon  those  likewise  who  disapprove  the  measure  so 
agreed  upon,  or  even  protest  against  it.     Grotius,  whilst  he  distin- 
guishes between  the  right  over  persons,  which  arises  from  association, 
and  the  right  over  persons  which  arises  from  subjection,  seems  to  allow 
that  such  a  subjection,  as  we  have  been  speaking  of,  is  produced  by  as- 
sociation: for,  he  observes,  *that  the  body  of  a  civil  society,  in  particu- 
lar, has  a  fuller  right  than  any  other  society  whatsoever,  of  binding  its 
several  members  to  act  for  the  common  benefit,  in  such  a  manner  as  the 
common  understanding  dictates.     And  certainly,  if  each  member  of  i 
society,  either  private  or  public,  has  obliged  himself  by  compact  to  be 
guided  in  pursuing  the  ends  for  which  such  society  is  formed,  by  a 
judgment  and  will  which  are  not  his  own,  this  compact  produces  sub- 
jection; notwithstanding  our  author  distinguishes  its  effect  from  subjec- 
tion, and  calls  it  association.     Any  particular  member  of  a  society  may 
happen  to  concur  with  the  majority;  and  if  he  does,  he  may  appear, 
whilst  he  acts  according  to  the  judgment  and  will  of  such  majority,  to 
follow  his  own.     But  this  concurrence,  in  regard  to  his  obligatioo,  is 
quite  accidental:  he  would  have  been  as  much  obliged  to  guide  himself 
by  the  judgment  and  will  of  the  majority,  if  he  had  dissented  from  the 
measure,  which  they  agree  upon,  as  he  is  when  he  happens  to  make  a 
part  of  the  majority,  and  to  concur  in  what  they  establmh. 
Different  degrees      I^I*    t  Private  subjection  admits  of  several  different 
and  sorts  or  pri-  degrees,  from  a  state  of  absolute  or  personal  slavery  to 
vate  subjection,      g^ch  limited  obligations  as  can  scarce  be  called  subjec- 
tion.    A  compact,  by  which  we  give  any  one  person,  or  any  number  of 
persons,  a  general  demand  upon  us  to  act  for  their  benefit,  or  for  the 
benefit  of  any  one  else,  without  fixing  any  limits  at  all  to  the  matter  of 
the  obligation,  produces  perfect  subjection  or  slavery.     This  sort  of 
subjection,  though  it  is  sometimes  cdded  absolute  subjection,  is  notab- 
8<dute  in  the  strictest  sense  of  the  word,  so  as  to  give  the  master  a  right 
to  treat  the  slave  in  what  manner  he  pleases,  or  to  compel  the  slaye  to 
do  any  thing  that  he  pleases:  for  we  have  already  jlseen,  that  the  law 
of  nature  fixes  some  limitations  to  slavery,  though  the  slave  himself  haft 
not  fixed  any  by  the  compact  which  produced  his  subjection.     It  is  call- 
ed a  state  of  absolute  subjection;'  because  it  is  as  absolute  as  the  law  of 
nature  will  allow  it  to  be,  or  as  the  persons  who  place  themselves  in 
such  a  state  can  make  it. 

But  all  private  subjection  is  not  slavery.  The  compact,  which  pro- 
duces it,  may  render  it  imperfect  by  limiting  the  matter  of  the  obli^* 
tion:  and  the  subjection  will  be  the  less  perfect,  in  proportion  as  less  is 
left  to  the  judgment  and  wiU  of  those,  to  whom  we  are  subject  A 
labourer,  who  has  bound  himself  to  do  only  one  particular  sort  of  work, 
is  in  a  stisite  of  private  subjection:  his  master,  by  the  compact,  which  is 
between  them,  has  acquired  a  right  to  direct  him  in  what  relates  to  this 
work.  But  the  subjection  is  imperfect:  because  his  obligation  to  be 
directed  by  the  judgment  and  will  of  his  master  is  limited,  not  only  by 
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the  general  la^  of  nature,  as  in  the  case  of  slavery,  but  likewise  bj  the 
particular  compact,  from  which  it  arose. 

Private  subjection  may  be  divided  into  different  sorts,  as  well  as  into 
different  degrees.  Where  it  has  only  the  benefit  of  the  superior  in 
view;  and  all  the  benefit,  which  the  inferior  finds  in  it,  is  merely  acci- 
dental; it  is  servile  subjection.  But  where  such  conditions  are  an- 
nexed to  it,  as  have  the  benefit  of  the  inferior  principally  in  view,  either 
in  whole  or  in  part;  that  is,  where  the  person,  who  is  in  subjection,  is 
obliged,  either  in  whole  or  in  part,  to  act  according  to  the  judgment 
and  will  of  another,  for  the  same  purpose,  which  he  would  naturally 
have  pursued,  if  he  had  been  free  to  judge  and  to  choose  for  himself; 
this  may  be  called  liberal  5ubjection.  A  child  is  in  subjection  to  his 
parents,  and  a  ward  to  bis  guardian:  but  this,  though  it  is  private  sub- 
jection, is  not  of  the  servile  sort;  because  the  benefit  of  the  child,  or 
of  the  ward,  is  the  end  or  purpose  which  it  has  in  view.  In  these  two 
instances,  indeed,  the  right  to  direct  does  not  arise  from  the  consent  of 
the  person,  who  is  in  subjection:  in  the  instance  of  a  child  and  his  pa- 
rents, it  arises  out  of  the  law  of  nature;  and  in  the  instance  of  k  ward 
and  his  suardian^  it  arises  either  out  of  some  act  of  a  deceased  parent, 
or  out  of  the  civil  law,  which  places  the  child,  during  his  minority, 
under  the  authority  of  his  guardian.  But  where  the  civil  law  allows 
of  adoption,  and  allows  a  child,  before  he  is  old  enoiigh  to  do  any  other 
valid  act,  to  consent  to  adoption;  the  subjection  of  the  child  to  the  pa- 
rents, who  adopt  him,  arises  fi'ora  his  own  consent  In  like  manner, 
where  the  civil  law  allows  an  orphan  to  choose  a  guardian,  before  he  is 
at  a  legal  age  to  do  any  other  valid  act,  the  consent  of  the  orphan  places 
him  in  a  state  of  subjection  to  his  guardian.  In  both  these  cases,  the 
subjection  is  of  the  private  and  of  the  liberal  sort.  It  is  private,  be- 
cause it  is  subjection  to  a  private  person:  and  it  is  liberal,  because  it 
has  the  benefit  of  the  inferior  in  view.  In  private  partnerships,  each 
of  the  partners  is  in  subjection  to  the  collective  body,  as  far  as  the  mat- 
ter of  the  partnership  extends:  but  this  subjection,  as  it  has  the  common 
benefit  for  its  end,  in  which  benefit  each  has  an  interest,  is  liberal 
subjection. 

Grotius  considers  subjection  as  imperfect,  not  only  where  the  obliga- 
tion, on  one  side,  and  the  demand  on  the  other  side,  are  limited  to  some 
particular  actions,  and  include  a  condition  in  favour  of  the  person,  who 
is  in  subjection;  but,  likewise,  where  the  obligation  and  the  demand, 
though  they  are  under  no  limitation,  in  respect  of  the  matter  of  them, 
are  limited  in  respect  of  the  time,  during  which  they  are  to  continue. 
He  would,  probably,  have  been  of  another  opinion,  if  he  bad  attended 
here  to  a  principle,  from  which  he  argues  *  elsewhere.  When  he  is 
proving,  that  civil  power  may  be  sovereign,  notvrithstanding  it  is  tem- 
porary; he  observes,  that  the  nature  of  a  thing  is  not  changed  merely 
by  its  duration,  and  in  particular,  that  the  nature  of  any  moral  power  is  to 
be  judged  of  from  the  effects  which  are  produced  by  it,  whilst  it  lasts,  and 
not  from  the  time,  during  which  it  lasts.  Indeed,  the  power  of  a  mas- 
ter over  his  slave  is  not  civil  power;  and  the  subjection  of  the  slave  is 
not  civil  subjection.  But  the  principle,  from  which  Grotius  argues,  is 
general:  and  if  it  is  true,  when  applied  to  power  and  subjection  of  one 
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sort;  it  will  be  equally  true,  when  applied  to  power  and  subjectkm  of 
any  other  sort.  Now,  the  effects  of  the  master's  power  are  the  same, 
if  the  matter  of  the  compact  is  the  same;  whether  that  power  eondBoes 
only  for  a  determinate  time,  or  for  the  whole  life  ot  the  sUre.  li^ 
therefore,  the  master  has  a  power  to  direct  all  the  actions  ct  thesbnre 
without  any  limitation,  except  what  arises  from  the  general  law  of  nature; 
the  slave  is  as  much  in  a  state  of  absolute  subjection,  where  this  power 
continues  only  for  a  determinate  time,  for  seven  or  fourteen  y^irs,as 
where  it  continues  during  the  life  of  the  slave.  The  condition  of  i 
temporary  slave,  if  we  only  consider  what  it  is,  whilst  the  slavery  ints, 
is  neither  better  nor  worse,  than  the  condition,  of  a  perpetual  slave. 
Perhaps  the  prospect,  which  the  former  has,  of  recovering  his  liberty 
at  a  certain  time,  may  make  his  pr^ent  condition  set  easier  upon  his, 
than  the  present  condition  of  the  latter  does,  who  has  Xko  such  proaped 
before  him.  But  the  prospect  of  coming  into  a  better  condition,  how- 
ever it  may  encourage  him  to  bear  his  present  condition  well,  makes  no 
essential  difference  m  the  nature  of  the  condition  itself.  Thoagh  he 
may  be  cheered  by  the  hopcfs  of  recovering  his  liberty  hereailer,  yel 
he  is  now,  whilst  his  slavery  lasts,  as  much  in  a  state  of  perfect  sdbje& 
tion,  as  the  other  is.  It  must,  however,  be  allowed,  that  if  we  were  to 
give  our  opinion  upon  the  different  conditions  of  the  temporary  and  the 
perpetual  slave,  we  should  be  apt  to  say,  and  should  have  some  reason 
for  saying,  that  the  former  is  in  a  better  condition  than  the  latter.  But 
the  reader,  I  suppose,  is  aware,  that  when  we  make  this  jadgment 
about  the  difference  of  their  respective  conditions,  we  consider  sone- 
thing  more  than  merely  their  present  conditions:  we  take  the  whole  of 
their  respective  lives,  their  future  as  well  as  their  present  circumstances, 
into  the  account,  and  reckon  the  condition  of  the  one,  to  be  better  thaa 
the  condition  of  the  other,  not  because  it  is  better  just  now,  hut  be- 
cause it  is  better  upon  the  whole. 

Different  degrees  iV.  All  public  Subjection  IS  not  civil  subjectioD:  fv 
Mid  mta  of  pub-  in  public,  as  well  as  in  private  subjection,  there  are  dit 
Uc  objection.  f^^^^  degrees  and  different  sorts:  and  civil  subjectioiiiB 
one  particular  sort  and  degree  of  public  subjection. 

Not  only  an  individual  or  private  person,  but  a  nation,  likewise,  er 
state,  which  is  a  public  person,  may  have  slaves.  Those,  who  areeoa- 
demned  to  labour  for  the  public  in  the  mines,  or  in  the  gallies,  or  is 
any  other  work  whatsoever,  which  the  state  thinks  proper  to  employ 
them  about,  are  in  public  subjection.  But  as  the  benefit  of  the  Biift- 
rioi*  is  the  only  end,  which  Ais  subjection  has  in  view,  it  is  of  the  >cr- 
vile  sort;  and  as  the  matter  of  the  obligation  is  not  limited,  it  is  abso- 
lute in  degree.  The  supposition,  that  they,  who  are  thus  in  subjeetiop 
to  the  public,  are  condemned  to  slavery,  implies,  indeed,  that  their 
subjection  does  not  arise  from  their  own  consent;  but  that  it  is  the 
punishment  of  some  crime,  which  they  have  committed:  the  instanee, 
therefore,  may  seem  not  to  belong  to  such  subjection,  as  we  are  now 
speaking  of,  which  is  subjection,  arising  from  consent.  However,  as  it 
is  possible  for  a  man  thus  to  subject  himself  to  an  individual  or  pri^^ 
persoa,  by  his  own  consent;  so  it  is  possible  for  him,  in  like  manner,  to 
subject  himself,  by  a  like  consent,  to  a  body  politic,  or  public  peraoa- 

Labourers,  who  let  themselves  out  to  the  public,  to  do  some  particQhr 
sort  of  work,  such  as  mending  roads,  or  making  fortifications,  or  build- 


a  VIII.  NATURAL  LAW.  441 

iDg  ships,  and  likewise,  mercenary  soldiers,  are  in  a  state  of  public 
subjection.  Their  subjection  is  imperfect  in  degree;  because  the  mat^ 
ter  of  the  obligation,  on  their  side,  and  of  the  claim  on  the  side  of  the 
public,  is  limited:  but  in  the  meantime,  as  the  end  of  it  is  rather  the 
benefit  of  the  public  than  of  themselves,  it  is  of  the  servile  sort.  But 
it  may  be  worth  the  while  to  observe,  that,  even  in  these  instances,  the 
subjection  is  looked  upon  to  be  less  servile,  or  approaches  nearer  to 
liberal  subjection,  in  proportion  as  the  persons,  who  are  in  subjection, 
have  a  greater  benefit  from  it.  Thus  the  officers,  the  architects,  and 
the  master  builders  are  in  subjection  to  the  public,  as  well  as  the  com- 
mon soldiers,  and  the  under  workmen:  but  the  subjection  of  the  former 
is  more  liberal,  and  of  the  latter  more  servile;  only  because  the  obliga- 
tion, in  which  their  respective  subjection  consists,  has  the  benefit  of  the 
former  more  in  view,  and  the  benefit  of  the  latter  less  in  view. 

Civil  subjection  is  such  public  subjection  arising  from  consent,  as  is 
limited  in  the  matter  of  it  to  those  actions  or  things,  which  relate  to  the 
general  welfare  and  security  of  the  whole  civil  society,  or  of  its  seve- 
ral parts.  The  individuals,  who  have  consented  to  make  themselves 
members  of  a  civil  society,  are,  in  consequence  of  this  consent,  in  a 
state  of  subjection:  because  they  ai*e  obliged,  by  it,  to  act  according  to 
a  judgment  and  will,  which  are  not  in  their  own  keeping,  but  in  the 
keeping  of  the  public.  This  subjection,  however,  is  neither  absolute 
nor  servile.  For  since  the  matter  of  the  obligation  is  limited  to  what 
relates  to  the  general  welfare  and  security  of  the  whole  society,  or  of 
its  several  parts;  this  limitation  makes  the  subjection  imperfect.  And 
since  the  members  of  the  society  have  a  common  interest  in  the  good 
of  the  whole  body,  and  a  particular  interest  in  the  protection,  which  they 
have  a  right  to,  as  they  are  parts  of  the  whole;  this  end  or  view  of  the 
obligation  makes  the  subjection  liberal. 

V.  It  is  very  difficult  to  affix  a  precise  sense  to  the  cWil  subjection  of 
words,  civil  subjection  and  civil  liberty.  For  whatever  the  parte,  and  of 
sense  we  may  endeavour  to  affix  to  them,  any  man  who  ^^  ^^ao^e. 
chooses  to  call  it  into  question,  may  produce  numberless  instances,  both 
from  what  he  has  heard  and  from  what  he  has  read  upon  these  points, 
to  prove,  that  the  words  are  not  always  used  in  this  sense:  not  because 
diere  is  no  sort  of  subjection,  and  no  sort  of  liberty  which  may  properly 
be  called  by  these  names;  nor  yet  because  the  definitions,  which  we 
may  endeavour  to  give  of  these  words,  do  not  fully  express  the  nature 
of  this  sort  of  subjection,  or  this  sort  of  liberty;  but  because  the  words 
are  frequently  used  as  words  of  course,  both  in  common  conversation 
and  in  many  political  writings;  so  that  numberless  instances  are  to  be 
found,  in  which  some  person  or  other  has  used  the  words  in  speaking 
or  in  writing,  without  any  determinate  meaning,  or  perhaps  without  any 
meaning  at  all. 

Indeed,  the  most  accurate  writers  do  not  always  use  these  words  in 
one  and  the  same  sense.  Thus,  civil  subjection  means  sometimes  the 
subjection  of  the  whole  society,  and  sometimes  the  subjection  of  its  se- 
veral parts;  that  is,  both  the  subjection  of  the  collective  body  to  its  con- 
stitutional governors^  and  the  subjection  likewise  of  the  several  mem- 
bers, either  to  such  constitutional  governors  or  to  the  collective  body, 
are  usually  called  civil  subjection.  And  if  we  would  avoid  b/eing  mis- 
led or  perplexed,  in  what  we  read  or  hear  upon  these  points,  it  will  be 
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necessary  for  us  to  distinguish  these  two  senses  of  the  same  words  fron 
one  another,  and  to  observe  in  which  of  them  the  words  are  used. 

The  several  members  of  a  civil  society  are  in  a  state  of  civil  subjec- 
tion, whatever  form  of  government  is  established  in  the  society,  lliey 
are  obliged  by  the  social  compact  to  follow  the  dictates  of  the  publie 
understanding  in  what  relates  to  the  general  good;  whether  the  consti- 
tution is  popular,  or  aristocratical,  or  monarchical,  or  mixed.  The  seat 
of  the  civil  power,  indeed,  is  different,  in  these  different  forms  of  go* 
vernment:  so  that  the  subjection  of  the  individuals  is  more  immediatdj 
due  to  a  different  sort  of  public  person.  But  wherever  this  power  re- 
sides, the  subjection,  which  is  due  to  it  from  the  individuals,  is  odIj 
civil  subjection.  For  this  is  all  that  was  due  by  the  social  compaet  to 
the  collective  body:  and  this  collective  body,  in  settling  the  constito* 
tion  by  a  fundamental  law,  cannot  give  either  to  a  king,  or  to  a  seoate 
of  nobles,  or  to  any  other  civil  governors  whatsoever,  a  more  exteDsive 
claim  upon  the  several  members,  than  such  body  originally  acquired  by 
their  particular  consent,  either  express  or  tacit,  when  they  united  them- 
selves to  it. 

But  though  under  all  forms  of  government,  the  individuals  who  hire 
made  themselves  members  of  a  civil  society,  are  of  right,  whatever  thej 
may  be  in  fact,  in  a  like  state  of  civil  subjection;  yet  in  demoeracieB, 
the  collective  body  itself  is  not  under  any  subjection:  it  governs  itself 
freely,  and  is  not  bound  by  the  act  of  any  one  or  more  persons*  Whereas, 
in  other  forms  of  government,  if  they  have  no  mixture  of  a  democraey 
in  their  constitution,  there  is  a  subjection  of  the  whole,  as  well  as  of 
the  parts;  a  subjection  of  the  collective  body,  as  well  as  of  its  separate 
members.  For  the  act  of  the  constitutional  governors  is  not  only  bind- 
ing upon  the  several  individuals  who  compose  the  collective  body,  but 
in  consequence  of  the  general  consent,  by  which  the  constitution  was 
established,  it  becomes  binding  upon  this  body  itself. 

From  hence  we  may  understand  what  sort  of  freedom  it  is,  whieh 
puts  the  difference  between  free  states  and  other  states.  The  individu- 
als in  a  free  state,  are  not  free  from  civil  subjection  any  more  than  they 
are  in  any  other  state,  which  is  governed  by  a  king,  or  by  a  select  body 
of  nobles.  But  in  a  free  state,  the  collective  body  of  the  whole  soeiety 
is  free,  or  is  not  under  any  subjection:  whereas,  in  absolute  monarchies, 
or  in  absolute  aristocracies,  the  collective  body  is  in  a  state  of  subjec- 
tion to  its  constitutional  governors;  because,  as  far  as  the  power  of  these 
governors  extends,  their  act  is  binding  upon  the  collective  body,  as  weO 
as  upon  the  several  members.  Whether  common  usage  has  given  the 
title  of  free  states,  or  not,  to  those  nations  in  which  the  form  of  govern- 
ment is  a  mixed  one,  such  nations  have  certainly  the  essence  of  a  free 
state;  notwithstanding  a  king  may  be  a  constituent  part  of  the  legislar 
tive  body,  and  may  be  .vested  with  the  executive  power;  provided  the 
collective  body  is  not  bound  by  any  act  of  legislation,  in  which  it  does 
not  immediately  and  directly  concur,  either  by  itself  or  by  its  represen- 
tatives. The  freedom  of  the  collective  body  of  a  civil  society  is  not 
necessarily  connected  with  a  mixed  constitution:  it  is  the  particular 
nature  of  the  mixture,  upon  which  that  freedom  depends.  If  the  le- 
gislative body  consists  of  a  single  person,  and  of  a  select  number  of 
hereditary  nobility;  though  the  constitution  will  be  a  mixed  one,  yet 
the  collective  body  of  the  civil  society  will  be  in  subjection:  because, 
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in  establishing  the  constitution,  this  collective  body  obliged  itself,  as  far 
as  the  ends  or  purposes  of  social  union  extend,  to  follow  a  judgmentand 
will,  which  is  not  in  its  own  keeping,  but  in  the  keeping  of  that  parti- 
cular part  which  composes  the  legislative  body.  By  adding  to  these 
two  parts  of  such  a  mixed  legislative  a  third,  which  consists  of  repre- 
sentatives chosen  from  time  to  time,  by  the  general  body  of  the  society, 
this  general  body,  which  is  usually  called  the  people,  does  not,  indeed, 
reserve  to  itself  a  full  power  of  legislation,  but  it  reserves  such  an  in- 
dependent power  as  prevents  its  subjection:  though  it  has  not  a  power 
of  making  laws  by  its  own  judgment  and  will,  yet  without  its  own 
judgment  and  will,  signified  by  its  representatives,  no  laws  will  be  bind- 
ing upon  it. 

A  like  independence,  in  such  a  form  of  government  as  we  have  been 
describing,  is  given  to  the  single  person  or  king,  whom  we  have  sup- 
posed to  be  a  constitutional  part  of  the  legislative  body:  for  though,  by 
the  supposition  of  his  being  only  a  part  of  such  body,  he  has  not,  in 
matters  of  legislation,  a  power  of  binding  either  the  general  body  of  the 
society,  or  the  particular  members  of  it,  by  his  own  judgment  and  will, 
without  the  concurrence  of  the  other  parts  of  the  legislative;  yet  nei- 
ther he  himself,  nor  any  one  else  within  the  society,  can  be  bound  by 
any  law  to  which  he  does  not  consent  at  the  time  of  making  it;  except 
the  fundamental  laws  of  the  constitution,  to  which  he  consented,  either 
expressly  when  he  accepted  the  crown,  or  tacitly  by  the  act  of  accept- 
ing h.  But  when  we  say,  that  his  consent  is  necessary  to  make  a  law 
binding  either  upon  himself,  or  upon  any  one  else  within  the  society, 
we  must  be  understood  to  include  the  consent  of  his  predecessors,  un- 
der the  notion  of  his  consent.  For,  as  they  acted  by  the  same  power 
which  he  is  possessed  of,  the  effect  of  their  consent,  in  respect  both  of 
himself  and  of  the  subjects,  is  the  same  as  if  such  consent  had  been  his 
own  immediate  act.  If,  besides  this  civil  independence,  which  is  given 
to  one  single  person  within  a  society,  by  making  him  a  constitutional 
and  distinct  part  of  the  legislative  body,  we  suppose  the  same  person  to 
be  likewise  invested  with  the  supreme  executive  power;  he  may  then 
very  properly  be  considered  as  the  supreme  or  sovereign  head  of  the 
state.  In  this  latter  character  only,  as  he  is  invested  with  the  supreme 
executive  power,  all  the  members  of  the  society  would  be  accountable 
to  him,  or  to  standing  judges,  who  act  for  him  in  matters  of  public 
wrong;  and  they  must  have  recourse  to  him,  or  to  the  like  judges,  for 
redress  in  matters  of  private  wrong.  But  if  he  was  invested  with  no 
other  power  besides  this;  though  he  would  be  the  supreme  magistrate, 
he  could  not  well  be  called  the  supreme  head  of  the  state:  he  would  be 
supreme  in  reference  to  other  magistrates,  who  hold  an  inferior  execu- 
tive power,  derived  out  of  his;  but  as  the  executive  power,  even  in  its 
highest  degree,  is  subordinate  to  the  legislative  pQwer;  so  he,  if  he  was 
invested  with  no  other  power  besides  what  is  merely  executive,  would 
be  subordinate  to  the  legislative  body.  But  by  making  him  a  constitu- 
tional and  distinct  part  of  the  legislative,  this  subordination  is  so  far 
taken  off,  and  his  executive  power  becomes  so  far  independent  or  sove- 
reign, that  though  he  cannot  exercise  this  power  in  all  instances,  ac- 
cording to  his  own  judgment  and  will,  yet  as  his  consent  is  necessary 
in  making  the  laws,  which  direct  the  exercise  of  it,  he  is  not  obliged 
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to  exercise  it  according  to  the  judgment  and  will  of  any  other  perscma, 
without  the  concurrence  of  his  own. 

What  sort  of  sub-  VI.  Where  the  general  body  of  a  society  is  in  sub- 
jection implied  in  jection,  it  is  a  material  difference  whether  its  ci?iigp- 
^^^^onoU^To-  vernors  have  a  claim  to  this  subjection,  as  they  are  the 

ruling  parts  of  this  particular  body;  or  whether  thej 
have  the  like  claim,  as  they  are  the  ruling  parts  of  some  other  society. 
In  the  former  case,  the  society,  notwithstanding  its  subjection,  con- 
tinues  to  be  a  state;  but  in  the  latter  case,  it  is  a  province  of  that  other 
society  or  state,  the  ruling  parts  of  which  have  a  claim  to  itssubjectioD. 

The  supposition,  that  a  province  is  in  subjection  to  the  ruling  pirti 
of  a  state,  implies  that  the  state  itself  is  in  subjection.  But  we  hive 
here  proceeded  upon  this  supposition,  only  for  the  sake  of  showing, 
that,  though  the  subjection  is  in  all  other  respects  of  the  same  sort,  tk 
difference  of  external  and  internal  subjection  will  make  one  society  a 
province,  and  another  a  state.  For,  it  is  by  no  means  essential  to  the 
notion  of  a  province,  that  the  state,  of  which  it  is  a  province,  should  be 
in  subjection  to  any  particular  ruling  parts.  A  society  may  be  a  pro- 
vince to  a  free  state,  as  well  as  to  a  state  which  is  not  free.  Though  a 
free  state  is  not  in  subjection  to  any  particular  ruling  parts;  yet  if  the 
general  or  collective  body  of  some  other  society  is  in  subjection  to  the 
general  or  collective  body  of  such  free  state,  this  other  society  will  be  a 
province. 

Civil  liberty,  what  VII.  By  natural  liberty,  is  sometimes  meant  the  in- 
dependent physical  power,  which  individuals  have  of  judging,  choosing 
and  acting  for  themselves.  But  when  natural  liberty  is  distinguished 
from  civil  liberty,  the  former  means  the  moral  liberty  of  mankind  in  a 
state  of  nature,  and  the  latter  means  their  moral  liberty  in  a  state  of  ciril 
society.  Now,  the  moral  liberty  of  mankind  in  a  state  of  nature,  con- 
sists in  a  power  of  acting  in  what  manner  they  think  fit;  as  far  as  they 
are  under  no  restraints  from  the  law  of  nature,  when  they  are  consider- 
ed as  separate  and  independent  individuals.  And  their  civil  libertTiB 
sometimes  defined  to  be  the  like  power  of  acting  in  what  manner  they 
think  fit,  as  far  as  they  are  under  no  restraints  from  civil  laws.  This 
definition  of  civil  liberty  is  so  contrived  as  to  make  it  answer  very  weU 
in  the  words  of  it,  to  the  definition  of  natural  liberty.  But  it  is  etf- 
tainly  liable  to  many  objections,  and  does  not  fix  the  true  point  of  dif- 
ference between  the  two  sorts  of  liberty. 

All  laws  which  are  made  by  a  civil  legislator,  are  civil  laws.  Now, 
in  perfectly  monarchical  constitutions,  the  monarch  is  the  civil  legisla- 
tor. His  laws,  therefore,  whatever  may  happen  to  be  the  matter  of 
them,  whether  they  tend  to  the  general  benefit  of  the  society,  or  to  his 
own  particular  interest,  may  be  called  civil  laws.  From  hence  it  wijl 
follow,  if  civil  liber^  is  as  much  liberty  as  is  consisfent  with  civil 
laws,  that  the  subjects  under  all  the  oppression  which  the  laws  of  a 
despotic  monarch  can  bring  upon  them,  will  be  in  possession  of  their 
civil  liberties,  not  only  in  right,  but  in  fact  I  am  aware,  however,  that 
this  objection  may  be  obviated  by  looking  back  into  the  nature  oif  the 


the  security  and  welfare  of  the  whole  society,  or  of  its  several  parts. 
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No  command^  therefore,  of  the  monarch,  though  he  is  the  civil  legisla- 
tor, can  properly  be  considered  as  a  civil  law,  if  it  is  inconsistent  with 
the  ends  of  social  union  and  civil  government.  So  that,  notwithstand- 
ing civil  liberty  should  be  defined  to  be  as  much  liberty  as  is  consistent 
with  civil  laws,  the  subjects,  who  are  oppressed  by  the  unsocial  com- 
mands of  an  absolute  monarch,  could  not  be  in  possession  of  their  civil 
liberty:  because  they  are  under  the  restraint  of  such  commands  as  are 
not  civil  laws.  Without  examining  this  answer,  we  will  suppose  it 
suflEicient  so  far  to  obviate  the  objection,  as  to  show,  that  the  definition, 
when  it  is  rightly  explained  and  duly  qualified,  is  a  true  one.  But  still 
thia  answer  will  not  so  far  remove  the  objection,  as  to  show,  that  the 
definition  is  a  good  one:  for  no  definition  can  be  a  good  one,  which 
wants  to  be  explained  and  qualified,  before  it  will  convey  a  precise  no- 
tion of  the  term  defined. 

But  we  maj  object  farther,  that,  if  civil  liberty  consists  in  as  much 
liberty  as  is  consistent  with  civil  laws,  or  in  the  power  of  mankind  to 
act  in  what  manner  they  please,  where  civil  law  does  not  restrain 
them,  there  can  be  no  such  thing  as  civil  liberty  in  any  society  whatso- 
ever. For  the  liberty  of  individuals  is  *  restrained  in  many  instances, 
particularly  in  such  rights  as  arise  out  of  an  injury,  by  the  mere  act  of 
civil  union,  without  iJie  aid  of  any  civil  law,  and  antecedently  to  the 
positive  or  express  institution  of  any.  In  all  societies,  therefore,  what- 
ever the  form  of  government,  or  the  tenor  of  the  civil  laws  may  happen 
to  be,  the  members  are  under  some  restraints,  which  do  not  come  from 
civil  laws. 

Perhaps,  by  considering  a  consequence  which  will  follow  from  this 
definition,  we  may  be  led  to  the  true  point  of  difference  between  natu- 
ral and  civil  liberty.  If  civil  liberty  is  as  much  liberty  as  is  consistent 
with  the  restraints  of  civil  laws,  the  consequence  will  be,  that  every 
new  law,  however  beneficial  it  may  be  either  to  the  whole  body  politic 
or  to  the  several  members,  will  be  a  diminution  of  civil  liberty:  be- 
cause it  produces  a  fairther  restraint,  which  the  subjects  were  not  under 
before  the  law  was  made.  But  as  the  private  and  servile  subjection  of 
a  slave  does  not  consist  in  his  being  restrained  by  the  commands  which 
his  master  has  actually  given  him;  so  neither  is  there  any^eason  to  sup- 
pose, that  the  public  and  liberal  subjection  of  a  member  of  civil  society 
consists  in  the  restraints  under  which  he  is  actually  laid  by  the  civil 
laws.  A  slave  is  in  subjection,  because  he  is  liable  to  be  restrained, 
not  only  by  such  commands  as  he  has  actually  received  from  his  master, 
but  by  such,  likewise,  as  he  may  receive  fi-om-him  hereafter.  And,  in 
like  manner,  a  member  of  any  civil  society  is  in  subjection,  because  he 
is  liable  to  be  restrained,  not  only  by  such  laws  as  the  civil  legislator 
has  established  already,  but  by  such,  likewise,  as  he  mav  establish 
when  some  future  occasion  makes  it  necessary.  The  subjection  of 
a  slave  is  different,  indeed,  both  in  sort  and  in  degree,  from  the  subjec- 
tion of  a  member  of  civil  society.  They  differ  in  sort,  because  one  of 
them  is  private  and  servile,  and  the  other  is  public  and  liberal:  and 
they  differ  in  degree,  because  one  extends  to  all  a  man's  actions,  and  the 
other  is  limited  to  those  actions  only,  which  relate  to  the  general  secu- 
rity and  welfiure  of  the  whole  body  politic,  or  of  its  several  parts.    But, 

*  See  Book  H.  Chap.  V. 
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however  these  two  instances  of  subjection  may  differ  in  other  respeeti, 
in  this  thej  agree,  that  both  of  them  are  subjection:  the  member  of  a 
civil  society,  as  well  as  the  slave,  is  under  an  obligation  of  acting  ac- 
cording to  a  judgment  and  will,  which  are  not  in  his  own  keeping.  As 
far  as  this  obligation  extends;  that  is,  as  far  as  their  respective  subjec- 
tion extends,  neither  of  them  is  possessed  of  his  natural  liberty.  The 
natural  liberty  of  the  slave  is  destroyed  by  his  being  obliged  to  follow 
the  judgment  and  will  of  hi&  master  in  all  things:  and  the  natural  libertj 
of  the  member  of  a  civil  society  is  abridged  by  his  being  obliged  to 
follow  the  judgment  and  will  of  the  public  in  such  things  as  relate  to 
the  common  or  general  good.  Thus  we  see,  at  last,  that  this  obligatioa 
of  a  member  of  civil  society,  which  is  nothing  else  but  the  obligation 
of  the  social  compact,  is  what  puts  the  difference  between  natunl  and 
civil  liberty.  If,  therefore,  we  define  natural  liberty  to  be  as  much 
liberty  as  is  consistent  with  the  obligation  of  the  law  of  nature,  we 
should  define  civil  liberty  to  be  as  much  liberty  as  is  consistent  with 
the  obligation  of  the  social  compact. 

CiTil  liberty  of  the  VIIL  In  order  to  understand  the  several  senses,  in 
pMti,  and  of  the  ^hich  civil  liberty  is  spoken  of,  we  must  distinguish  it, 
^  as  we  before  distinguished  civil  subjection,  into  the  ei?il 

liberty  of  the  parts,  and  the  civil  liberty  of  the  whole;  that  is,  into  the 
liberty  of  the  several  individuals,  who  have  united  together,  and  com- 
pose the  collective  body  of  the  society,  and  the  liberty  of  this  collec- 
tive body  itself.  The  civil  liberty  of  the  several  members  of  a  societj 
implies  a  freedom  from  all,  except  civil  subjection:  but  the  civil  liber^ 
of  the  whole  body  implies  a  fi-eedom  from  all  subjection  whatsoerer. 
After  a  number  of  indrviduals  have  united  together  and  formed  a  civil 
society;  though  any  one  of  them  is  equal  to  any  other,  when  they  are 
considered  separately;  yet  each,  by  the  social  compact,  is  made  subject 
to  the  joint  authority  of  the  whole  or  collective  body.  But  in  the  mean- 
time this  whole  or  collective  body  is  under  no  restraint,  either  from 
within  or  from  without,  except  the  restraints  of  the  law  of  nature:  the 
social  compact  does  not  give  any  particular  part  of  such  body  a  ri^t 
or  authority  to  direct  or  to  bind  the  whole:  and  much  less  does  it  give 
such  right  or  authority  to  any  other  society  of  the  same  sort,  or  to  the 
ruling  part  of  any  other. 

When  the  society  has  proceeded  farther  than  the  mere  act  of  social 
union,  and  has  established  some  other  form  of  government,  which  is 
different  from  such  a  perfect  democracy,  as  would  result  from  this  act 
alone;  it  will  depend  upon  the  nature  of  that  ibrm  of  government, 
which  is  so  established,  whether  the  civil  liberty  of  the  whole  shall  re- 
main or  not  An  absolute  monarchy  puts  an  end  to  this  kind  of  civil 
liberty.  For  where  a  single  person  in  the  collective  body  has  a  con- 
stitutional right  of  directing  the  whole,  this  collective  body  is  in  a  state 
of  subjection:  because  it  is  bound  to  act  for  the  purposes  of  social  union 
by  a  judgment  and  will,  which  are  not  in  its  own  Keeping.  This,  in* 
deed,  is,  of  right,  only  civil  subjection.  But  though  civil  subjection  is 
consistent  with  the  civil  liberty  of  the  parts  or  several  members;  it  is 
not  consistent  with  the  civil  liberty  of  the  whole  or  collective  body* 
For  civil  liberty  is  as  much  liberty  as  is  consistent  with  the  obli^ 
tion  of  the  social  compact:  and  this  compact,  whilst  it  placed  the  sepa- 
rate members  of  the  society  under  civil  subjection,  left  the  joint  or  eol- 
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lective  body  free  to  judge  and  to  chooee  for  itself.  An  absolute  aristo- 
cracy is  likewise  inconsistent  with  the  civil  liberty  of  the  whole:  be- 
cause, though  such  a  constitution  puts  the  power  of  governing  the  so- 
ciety into  the  hands  of  more  persons  than  one,  yet  it  places  the  whole 
body  in  a  state  of  subjection  to  a  small  number  of  men>  who  are  only  a 
particular  part  of  that  whole.  A  mixture  of  these  two  forms  of  govern- 
fflenty  in  whatsoever  manner  the  mixture  is  made,  will  be  as  inconsist- 
ent with  the  civil  liberty  of  the  whole,  as  either  of  them  alone  would 
have  been:  for  under  such  a  mixed  government  the  collective  body  of 
the  society  will  be  in  a  state  of  subjection;  that  is,  it  will  be  under  an 
obligation  of  acting  according  to  a  judgment  and  will,  which  are  not  in 
'  its  own  keeping,  but  in  the  keeping  of  a  part.  But  in  popular  forms 
of  government,  and  in  such  mixed  rorms,  likewise,  as  are  in  part  popu- 
lar, the  civil  liberty  of  the  whole  remains:  because  the  collective  body 
is  not  bound  to  follow  the  dictates  of  any  judgment  or  will,  in  which 
it  does  not  concur,  either  by  itself,  or  by  its  representatives. 

In  any  of  the  other  forms  of  government,  as  well  as  in  the  popular 
forms,  the  civil  liberty  of  the  parts,  or  several  members  of  the  society^ 
remaips  of  right.     The  subjection,  which  they  owe  to  their  constitu- 
tional governors,  whether  the  government  is  in  the  hands  of  a  king,  or 
of  a  senate  of  hereditary  nobility,  is  only  civil  subjection.     No  consti- 
tutional civil  governors,  whatever  their  titles  or  denominations  may  be, 
have  any  other  right  or  moral  power  of  restraining  the  several  mem- 
bers, than  the  collective  body  of  the  whole  society  has  in  a  perfect  de*- 
mocracy:  and  this  right  is  no  other,  than  what  is  derived  from  social 
union;  a  right  to  direct  them  what  they  are  to  do,  and  what  they  are  to 
avoid  for  the  general  good,  and  to  enforce  these  directions,  where  it  is 
necessary,  by  the  use  of  the  joint  strength.     Tou  may,  therefore,  ask> 
perhaps,  of  what  importance  it  is  to  individuals  what  form  of  govern- 
ment they  live  under;  if  an  absolute  monarchy,  or  an  absolute  aristo- 
cracy, whilst  they  take  away  the  civil  liberty  of  the  whole  collective 
body,  leave  the  several  members  the  same  right  to  their  ciyil  liberty, 
that  they  would  have  had  under  a  popular  constitution?    The  answer 
to  this  question  is  obvious.    There  is  a  wide  difference  between  the 
right  of  the  individuals  to  their  civil  liberty,  and  their  enjoyment  of 
this  liberty  in  fact.  Under  every  form  of  government  their  civil  liberty 
is  the  same  in  right;  but  there  is  not  the  same  security  under  every  form, 
that  it  will  be  so  in  fact.     Though  the  members  of  a  civil  society  are 
not  slaves,  in  right,  to  an  absolute  monarch,  who  has  all  civil  power  in 
bis  hands,  both  legislative  and  executive;  yet  he  is  in  such  a  situation, 
as  gives  him  an  opportunity,  and  arms  him  with  strength  enough  to 
treat  them  in  fact,  as  if  they  were  bis  slaves.   It  is  possible  that  a  sove- 
reign prince,  who  has  as  absolute  authority,  as  the  nature  of  civil 
power  will  admit  of,  may  make  the  general  good  of  his  people  the  mea<* 
sure  of  his  conduct.     But  it  is  possible,  likewise,  that  he  may  hold  the 
opposite  conduct,  and  instead  of  regarding  their  interest,  may  compel 
them,  as  if  they  were  his  slaves,  to  advance  a  separate  interest  of  his 
own;  whether  he  places  this  separate  interest  in  gratifying  his  ambition, 
or  his  avarice,  or  his  vanity,  or  his  love  of  pleasure.   The  several  mem- 
bers of  the  society,  when  they  are  in  such  a  situation,  do  not  enjoy 
their  civil  liberty:  but  the  nature  of  the  constitution  does  not  take  it 
from  them  of  right;  the  injustice  of  him,  who  administers  the  constitu- 
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tion,  takes  it  from  them  in  fact.  Since,  therefore,  in  the  nature  of  the 
thing  there  is  a  possibility,  and  since  from  the  general  temper  of  man- 
kind, there  is  some  likelihood,  that  where  all  is  left  to  the  will  of  oae 
man,  the  trust,  which  is  reposed  in  him,  will  be  abused;  it  is  necessarj, 
in  order  to  secure  the  civil  liberty  of  the  seyeral  members  in  bet,  to 
preserve  and  maintain  the  civil  liberty  of  the  collective  body,  by  glTiDg 
it  so  much  weight  and  influence  in  the  legislative,  that  nothing  can 
be  done  there  without  its  consent,  or  without  the  consent  of  its  repre- 
sentatives. 

We  may  now  understand  what  is  meant,  when,  upon  a  change  of  the 
civil  constitution  of  government  in  any  nation  from  popular  or  mixed, 
to  aristocratical  or  monarchical,  we  say,  that  the  nation  has  lost  or  has 
given  up  its  civil  liberty.  What  is  thus  more  immediately  lost  or  gi?eB 
up  of  right,  is  the  civil  liberty  of  the  collective  body,  and  not  the  cirii 
liberty  of  the  individuals.  This  body,  whilst  the  form  of  govemm^t 
was  popular,  acted  for  itself,  according  to  its  own  judgment  and  will: 
but  upon  such  a  change  in  the  constitution,  it  is  brought  into  civil  sub- 
jection, and  obliges  itself,  in  pursuing  the  ends  of  a  civil  society,  to  act 
according  to  a  judgment  and  will,  which  are  in  the  keeping  of  the  gp- 
verning  part;  of  one  single  person,  if  the  new  form  of  government  is 
monarchical,  or  of  a  body  consisting  of  a  few  hereditary  nobility,  if  it  is 
aristocratical.  But  whatever  the  collective  body  of  the  society  gives  ap 
in  this  change  of  the  constitution,  the  several  members  of  it,  when  they 
are  considered  separately,  have  the  same  right  to  their  civil  liberty,  that 
they  had  before.  Whilst  the  popular  form  of  government  continued, 
each  was  obliged  to  pursue  the  ends  of  social  union,  according  to  a 
judgment  and  will,  which  were  not  in  his  own  keeping;  and  each  is 
obliged  to  no  more  than  this  under  the  new  form:  the  only  difference 
in  ri^ht  is,  that  in  the  popular  form,  this  judgment  and  will  were  in  the 
keepmg  of  the  collective  body,  or  of  its  agents  and  representatives; 
whereas,  in  the  monarchical  or  aristocratical  form,  they  are  in  the 
keeping  of  the  particular  ruling  part  of  that  body.  But  though  this, 
in  respect  of  the  separate  members,  is  the  only  difference  in  right,  there 
will,  most  probably,  be  another  difference  in  fact:  the  civil  liberty  of 
the  whole  or  collective  body  is  the  support  and  security  of  the  civil 
liberty  of  the  several  parts  or  members.  The  loss,  therefore,  of  the 
former  in  right,  will  commonly  be  attended  with  the  loss  of  the  other 
in  fact. 

Perhaps  it  may  here  be  asked,  how  the  several  parts  or  members  of 
a  society,  when  they  are  considered  separately,  can  possibly  have  a 
right  to  their  civil  liberty,  where  such  a  form  of  government  has  been 
established  by  consent,  as  is  inconsistent  with  the  civil  liberty  of  the 
whole  or  collective  body?  because  this  collective  body  consists  of  all  the 
members  taken  together;  and  it  is  not  easy  to  conceive,  that  the  seve- 
ral parts  should  retain  a  right  to  civil  liberty,  when  the  whole  has  lost 
it.  This  would,  indeed,  be  impossible,  if  the  same  thing  was  meant  by 
civil  liberty,  when  we  speak  of  the  whole  or  collective  body,  and 
when  we  speak  of  the  several  parts  or  members  of  that  body.  But  the 
civil  liberty  of  the  whole,  consists  in  a  freedom  from  all  subjectioo 
whatsoever:  whereas,  the  civil  liberty  of  the  parts  consists  in  a  freedom 
from  all,  except  civil  subjection.  The  collective  body,  therefore,  whea 
it  is  placed  in  a  state  even  of  civil  subjection,  is  said  to  have  lost  its 
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civil  libertj.  Now,  this  is  all  the  subjection  which  such  body  owes  in 
right  to  its  ciyil  governors.  The  subjection,  therefore,  of  the  whole; 
that  is,  the  loss  of  the  civil  liberty  of  the  whole,  implies  nothing  more 
than  the  civil  subjection  of  the  several  parts.  But  as  long  as.  the  parts 
or  several  members,  are  only  in  a  state  of  civil  subjection,  they  have  a 
right  to  their  civil  liberty;  that  is,  they  have  a  right  to  be  free  from  all 
restraints,  except  those,  which,  being  necessary  or  conducive  to  the 
general  good,  arise  out  of  the  social  compact,  or  are  derived  from  it 

In  mixed  forms  of  government,  where  the  agents  or  representatives 
of  the  people  make  a  distinct  and  constitutional  part  of  the  legislative 
body;  it  is  commonly  said,  that  the  civil  liberty  of  the  people  consists 
in  their  right  of  thus  acting  in  the  legislative  by  their  representatives. 
But  before  we  can  judge  either  of  the  truth  or  of  the  propriety  of  what 
is  thus  said;  it  will  be  necessary  to  consider,  what  is  here  meant  by  the 
people:  for  the  word — people — ^may  either  mean  the  collective  body, 
consisting  of  all  the  members  .taken  together,  or  it  may  mean  the  seve^ 
ral  members  taken  individually. 

Now,  the  precise  notion  of  civil  liberty,  when  we  speak  of  the  whole 
people,  considered  as  one  collective  body,  consists  in  the  freedom  of 
this  body  from  all  Subjection  whatsoever,  or  in  its  right  of  not  being 
obliged  by  any  judgment  and  will,  with  which  its  own  judgment  and 
will  do  not  concur.  But  this  freedom  of  the  collective  body  from  all 
subjection  implies,  that  it  has  a  right  of  acting  as  a  distinct  and  consti- 
tutional part  of  the  legislative,  or  that  nothing  can  be  done  by  the  le- 
gislative without  its  concurrence.  For  since  the  act  of  the  legislative 
18  binding  upon  the  whole  society;  if  the  legislative  could  do  any  act 
without  the  concurrence  of  the  general  body  of  the  people,  this  body 
Would  be  in  a  state  of  subjection.  From  hence  it  appears,  that,  when 
we  speak  of  the  people  as  one  general  or  collective  body,  we  may  very 
properly  say,  that  the  civil  liberty  of  the  people  consists  in  the  right  of 
aeting  as  a  distinct  part  of  the  legislative:  because  the  collective  body, 
if  it  had  not  this  right,  would  be  in  a  state  of  civil* subjection;  and  a 
state  even  of  civil  subjection  is  inconsistent  with  the  civil  liberty  of 
such  body. 

But  though  tibe  civil  liberty  of  the  collective  body  of  the  people  ne- 
cessarily implies  a  right  of  acting  in  the  legislative,  yet  the  particular 
manner  of  acting  there  by  representatives  is  not  essential  to  the  general 
notion  of  civil  liberty.  The  people,  considered  as  one  collective  body, 
will  not  be  obliged  to  follow  any  judgment  and  will,  with  which  its 
own  does  not  concur,  whether  it  acts  there  by  its  individual  parts,  or 
by  its  representatives;  that  i9,  whether  the  concurrence  of  the  several 
members  taken  individually,  or  of  the  majority  of  them,  is  necessary  in 
making  laws;  or  whether  the  concurrence  of  representatives,  who  are 
chosen  and  appointed  from  time  to  time  by  the  collective  body  for  this 
purpose,  is  sufficient.  The  constitution  or  established  form  of  govern- 
ment in  each  nation,  where  the  body  of  the  people  is  possessed  of  its 
civil  liberty,  determines  in  which  of  these  ways  this  body  shall  act  in 
the  legislative;  whether  it  shall  act  by  its  several  members,  so  that  all 
the  individuals  shall  have  a  right  of  voting  in  the  legislative,  or  whe- 
ther it  shall  act  by  its  representatives,  so  that  the  right  of  voting  there 
shall  be  confined  to  these  representatives.  If,  therefore,  by  the  consti- 
tutioix  of  any  particular  nation,  the  collective  body  of  the  people  has 
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only  a  right  of  acting  in  the  legislative  by  its  representatives;  the  eon- 
stitutionsd  liberty  of  the  people  may,  in  that  nation,  be  said  toconsMtiB 
this  right.  For  as  the  civil  liberty  of  the  collective  body  of  the  peo- 
ple in  any  nation  implies,  according  to  the  general  notion  of  it,  a  right 
of  acting  in  the  legislative  in  some  manner  or  other;  so  in  that  particQ- 
lar  nation,  the  constitution  has  settled  the  manner,  and  has  determined 
this  right  of  the  collective  body  to  be  a  right  of  acting  there  by  its  re- 
presentatives. Thus  we  find,  that  the  civil  liberty  of  the  people,  when 
considered  as  one  collective  body,  may  properly  enough  be  said  to  con- 
sist in  their  right  of  acting  in  the  legislative;  because  such  a  right  is 
necessarily  implied  in  the  fi-eedom  of  this  collective  body  from  subjec- 
tion: and  we  find,  likewise,  that  their  constitutional  civil  liberty,  ivhen 
they  are  thus  considered  as  one  collective  body,  may  be  properly  sad 
to  consist  in  their  right  of  acting  in  the  legislative  by  representatives  in 
those  nations,  where  the  constitution  requires  them  to  act  in  this  purti- 
cular  manner,  and  does  not  allow  them  to  act  individually. 

But  if,  by  the  people,  we  mean  the  several  individuals,  we  cannot, 
with  any  propriety,  say,  that  their  civil  liberty  consists  in  dieir  right  <rf 
acting  individually  in  the  legislative,  and  much  less  that  it  consists  in 
their  right  of  acting  there  by  their  representatives.  In  a  perfect  demo- 
cracy, if  such  a  form  of  government  was  established  in  any  civil  society, 
each  member  of  the  society  would  have  a  right  of  acting  individuillj 
in  the  legislative:  no  laws,  indeed,  would  be  established,  or  Dothing 
would  be  done,  upon  the  single  authority  Of  any  one  member:  but  the 
opinion  or  vote  of  any  one  would  have  as  much  weight  and  influence 
as  the  opinion  and  vote  of  any  other.  The  civil  equality  of  the  several 
members  consists  in  the  right  which  any  one  of  them  has  of  thus  acting 
in  the  legislative,  with  as  much  weight  and  influence  as  any  other  i 
them.  Hut  we  cannot  suppose  the  civil  liberty  of  each  to  consist  in  the 
same  right,  without  supposing  some  of  the  members  in  every  civil  so* 
ciety,  even  where,  a  democracy  is  established,  to  have  no  civil  liberty; 
unless  the  democracy  is  a  perfect  one.  In  all  other  democracies,  onlj 
some  of  the  members  have  a  right  of  acting  individually  iii  the  legisla- 
tiye;  and  many  others  of  them  are  excluded  from  acting  there  at  all. 
Either,  therefore,  in  imperfect  democracies,  where  the  members  of  the 
society,  who  act  in  the  legislative,  act  individually;  those  who  are  ei- 
eluded  from  acting  there,  upon  account  of  some  defect  in  their  age, 
their  sex,  or  their  fortune,  have  no  civil  liberty;  or  else,  in  perfect  d^ 
mocracies,  the  civil  liberty  of  the  several  individuals  does  not  consist 
in  their  civil  equality;  that  is,  in  the  right  which  each  of  there  has,  of 
actipg  individually  with  an  equal  weight  and  influence  in  the  legisla- 
tive. The  common  mistake  is,  that  we  suppose  the  civil  liberty  w  die 
individuals,  like  the  civil  liberty  of  the  collective  body,  to  mean  a  free- 
dom fi-om  all  subjection  whatsoever.  And  since  in  a  perfect  democracy} 
where  each  member  acts  individually,  with  an  equal  weight  and  influ- 
ence in  the  legislative,  no  one  member,  and  no  select  number  of  mem- 
bers has  any  authority  over  the  rest,  we  are  ajpt  to  consider  each  as  ex- 
empted from  all  subjection,  and  to  place  the  essence  of  the  civil  liberty 
of  individuals  in  such  a  civil  equality.  This  principle,  as  we  have 
seen  already,  will  lead  us  to  conclude,  that  many  members  of  every 
civil  society,  even  under  a  democratical  form  of  government,  can  have 
no  civil  liberty;  because,  even  ih  democracies,  unless  they  are  perfect 
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ones,  many  of  the  members  are  so  &r  from  acting  with  as  much  weight 
and  influence  in  the  legislative  as  the  rest,  that  thej  are  excluded  from 
acting  there  at  all.  But  the  civil  liberty  of  the  several  members  of  a 
society,  does  not  consist,  as  the  civil  liberty  of  the  collective  body  does, 
in  a  freedom  from  all  subjection  whatsoever;  it  consists  only  in  a  free- 
dom from  all,  except  civil  subjection.  Unless,  therefore,  the  members 
of  a  civil  society,  by  ceasing  to  have  a  right  of  acting  individually  in 
the  legislative,  are  in  a  state  of  any  other  besides  civil  subjection;  they 
have  not  lost  their  civil  liberty,  by  ceasing  to  have  this  right:  and,  con- 
seauently,  the  essence  of  their  civil  liberty  cannot  consist  in  this  right. 

We  may  show,  in  like  manner,  that,  in  those  democracies,  or  in  those 
mixed  constitutions,  where  the  collective  body  of  the  people  acts  in  the 
legislative  by  representatives,  though  the  civil  liberty  of  such  collec- 
tive body  may  be  said  to  consist  in  this  right,  yet  t&e  civil  liberty  of 
the  individuals  cannot  be  said  to  consist  in  it.  There  is,  in  fact,  no  de- 
mocracy and  no  mixed  constitution  any  where  established,  which  allows 
every  individual  a  right  of  votine  in  tibe  choice  of  such  representatives* 
M ariv  are  excluded  from  this  right,  not  only  upon  account  of  their  sex, 
or  of  their  legal  minority,  but  upon  account  likewise  of  the  smallness 
of  their  property,  or  even  upon  account  of  the  sort  of  property  which 
they  are  possessed  of,  though  it  should  in  itself  be  ever  so  large.  Shall 
we  say,  therefore,  that  those  who  are  thus  excluded  from  voting  in  the 
choice  of  re(N"esentatrves,  have  no  civil  liberty,  and  tha[t  those  only 
have  civil  liberty  who  have  a  right  of  voting?  This,  I  suppose,  will 
scarce  be  said:  and  if  it  is  not  said,  the  consequence  is  obvious.  If 
those  individuals,  who  have  no  right  of  voting  in  the  choice  of  the  re- 
presentatives of  the  people,  either  in  a  democracy  or  in  a  mixed  form  of 
government,  have  their  civil  liberty,  the  consequence  is,  that  their  civil 
liberty  cannot  consist  in  a  right  of  acting  by  representatives  in  the  le- 
gislative: for  the  agents  or  representatives  of  the  people  cannot  natu- 
raUy  be  considered  as  the  agents  or  representatives  of  those  individu- 
als who  have  no  right  of  voting  in  the  choice  of  them. 

It  is,  indeed,  veir  intelligible,  that,  when  the  laws  of  a  society  have 
limited  the  right  of  voting,  in  the  choice  of  the  agents  or  representa- 
tives of  the  people,  to  those  persons  who  have  such  qualifications  as 
these  laws  describe,  the  agents  or  representatives  so  chosen,  will  have 
the  same  power  of  binding  the  several  individuals,  even  those  amongst 
the  rest  who  had  no  vote  in  the  choice  of  them,  that  the  collective  body, 
or  the  majority  of  such  collective  body,  in  a  perfect  democracy,  has  of 
binding  its  several  members,  even  those  amongst  the  rest,  who  do  not 
concur  with  such  majority.  But,  in  the  meantime,  they  are  not  pro- 
perly the  representatives  of  any  individuals  in  particular,  but  of  the 
collective  body  in  general:  and  especially  they  are  not  the  agents  or  re- 
presentatives of  those  individuals  who  had  no  vote  in  the  choice  or  ap- 
pointment of  them. 

But  though  the  civil  liberty  of  individuals  in  any  nation,  where  the 
collective  body  of  the  people  acts  in  the  legislative  by  representatives, 
does  not  consist  in  their  right  of  thus  acting,  yet  the  right  of  the  col- 
lective body  thus  to  act,  is  of  great  importi^nce'to  the  civil  liberty  of  the 
individuals:  the  essence  of  the  civil  liberty  of  individuals  does  not  con- 
sist in  this  right;  but  this  right  is  the  support  of  their  civil  liberty. 
For  the  freedom  of  the  collective  body  of  Uie  people,  from  all  subjec- 
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tion  whatsoever,  is  what  maintains  and  supports  the  several  iiidividiiali 
in  their  freedom  from  all,  except  civil  subjection. 
Slaves  why  inca^      IX.  It  IS  essential  to  a  civil  society,  that  the  several 
pable    of   being  members  of  it  should  be  persons  of  *free  condition;  so 
membenof  aoivu  ^jj^^^  jjq  person,  who  is  not  of  free  eondition,  is  capable 

*^^'  of  being  a  member  of  such  a  society.     But  the  freedom 

here  required,  is  not  a  freedom  from  all  subjection,  but  only  from  abso- 
lute and  servile  subjection;  that  is,  from  slavery.  A  freedom  from  ail 
subjection  whatsoever,  is  so  &r  from  being  necessary  to  qualify  any  per- 
son  to  be  a  member  of  a  civil  society,  that  the  civil  subjection  which 
each  member  is  under,  either  to  the  society  in  general,  or  to  the  ruling 
parts  of  it  in  particular,  is  the  very  reason  why  a  slave  is  incapable  of 
being  a  member.  A  slave  is  obliged  to  act  for  his  master's  benefit,  in 
all  things,  according  to  the  judgment  and  will  of  his  master.  He  is, 
therefore,  incapable  of  becoming  a  member  of  a  civil  society:  because, 
whilst  he  is  under  this  unlimited  obligation  to  a  private  person,  be  is 
incapable,  or  has  not  the  liberty,  of  obliging  himself,  as  every  member 
of  a  civil  society  is  obliged  to  act  for  the  general  security  and  welfare 
of  such  society,  according  to  the  judgment  and  will  of  the  public.  If 
we  were  to  suppose  the  several  members  of  a  civil  society  to  be  under 
no  subjection  to  the  civil  government  of  it;  that  is,  to  be  under  no  obli- 
gation of  maintaining  the  general  security,  and  of  advancing  the  gene- 
ral interest  of  it,  under  the  conduct  of  the  public  understanding,  a  alare 
would  be  as  capable  as  any  one  else,  of  being  a  menber  of  sueb  a 
society. 

Since  slaves  are  not,  and  cannot  be,  members  of  a  civil  society,  their 
situation  is  something  singular,  when  they  live  within  its  territories, 
and  their'master  is  a  member  of  it.  As  they  have  no  will  of  their  own, 
they  cannot,  by  any  express  or  tacit  act,  subject  themselves  to  &e  laws 
of  the  society,  either  perpetually,  as  those  persons  do  who  become  mem- 
bers of  it;  or  for  a  time,  as  aliens  do,  who  reside  within  its  territories. 
And  since  they  cannot  subject  themselves  to  the  laws,  for  the  benefit 
and  security  of  others,  they  are,  therefore,  incapable  of  acquirin|;  t 
right  to  the  protection  of  the  laws  for  their  own  benefit  and  secoritj. 
But  by  means  of  their  master,  they  are  brought  under.the  autfaoritj  of 
the  laws.  They  are  considered  as  parts  of  their  master;  and  are,  there* 
fore,  subject  to  the  laws,  because  he  is  subject  to  them.  Or,  to  speak 
more  plainly,  the  society  would  not  suffer  him  to  bring  any  person,  and 
much  less  to  bring  any  considerable  number  of  persons,  to  live  within 
its  territories,  unless  he  would  agree  to  make  them  aoco«intable  to  the 
laws,  or  to  be  accountable  for  them  himself,  at  least  as  far  as  the  general 
security  requires:  and  hia  agreement  for  this  purpose  binds  them;  be- 
cause their  will  is  concluded  by  his.  Upon  bis  account,  likewise,  or 
by  his  means,  they  are  placed  under  the  protection  of  the  society:  bi 
as  he  has  a  just  right  to  be  protected  by  the  society,  so  he  has  a  right, 
that  his  slaves,  who  are  parts  of  him,  should  likewise  be  protected  bj 
it;  that  is,  as  far  as  he  has  an  interest  in  their  labour,  Uiey  may  be 
considered  as  his  property,  and  will,  therefore,  be  under  the  proteetioa 
of  the  society,  in  the  same  manner  with  any  other  parts  of  bis  property. 

•  See  Book  L  Chap.  I.  §  XL 
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The  prineipal  question  concerning  the  protection  of  slayes  is,  whether 
the  society  has  authority  to  protect  them  against  their  master?  *  We 
have  seen,  that  the  power  of  the  master  is  under  some  limitations,  which 
necessarily  arise  out  of  the  law  of  nature:  and,  consequently,  by  any 
such  treatment  of  them,  as  exceeds  these  limitations,  he  does  them  an 
injury.  The  question  then  is,  whether  the  society,  of  which  he  is  a 
member,  has  authority  to  protect  them  against  such  injuries,  or  to  pun- 
ish htm  for  having  been  guilty  of  them?  The  mere  act  of  social  union 
does  not  seem  to  give  the  society  such  an  authority  over  the  master  for 
the  benefit  or  security  of  his  slaves.  The  society,  in  consequence  of 
the  master's  act,  by  which  he  became  a  member  of  it,  takes  the  slaves 
under  its  protection  as  a  part  of  his  property:  but  the  authority  thus 
acquired,  is  an  autlKM-ity  to  protect  them  for  his  benefit,  and  do^s  not 
include  an  authority  to  protect  them  against  him  for  their  benefit.  Civil 
lawB,  however,  may  do  what  the  mere  act  of  civil  union  had  not  done: 
if  it  appears  to  the  common  understanding,  that  the  master's  liberty  of 
treating  his  slaves  otherwise  than  the  law  of  nature  allows,  will  tend 
to  make  him  a  worse  member  of  society,  more  imperious  towards  his 
inferiors,  more  assuming  towards  his  equals,  more  insolent  towards  his 
superiors,  and  more  cruel  towards  all;  the  civil  legislator  has  a  right  to 
restrain  him  from  these  excesses,  and  to  punish  him  if  he  is  guilty  of 
tbem. 

X.  It  is  a  question  of  some  importance,  and  has  been  nigfit  of  resist. 
thought  a  question  not  easily  to  be  determined,  whether  •nee  begins  where 
the  members  of  a  civil  society  have,  upon  any  event  or  ^^^^  subjection 
in  any  drcumstances  whatsoever,  a  right  to  resist  the 
governors,  or  rather  the  persons,  who  are  invested  with  the  civil  power 
of  that  society. 

Without  stopping  here  to  inquire,  whether  some,  if  not  most  of  the 
diffieulties  th^t  we  meet  with  in  diis  question,  have  not  arisen  from  the 
common  manner  of  stating  it,  we  will  first  consider  the  question  itself, 
as  it  IS  here  proposed,  and  then  endeavour  to  dear  up  some  of  the  prin- 
cipal difficulties  relating  to  it,  as  well  those  which  have  arisen  firom  the 
manner  of  stating  it,  as  those  which  have  arisen  from  some  other  cause. 

The  subjection,  which  is  due  from  the  members  of  a  civil  society; 
Aat  is,  from  the  people,  to  those  persons,  who  are  invested  with  the 
civil  power  of  that  society,  or  are  appointed  to  govern  it,  may  cease 
several  ways.  First,  their  sul]jection  ceases,  when  the  governors  of 
the  society  abdicate  or  relinquish  their  power.  Those  persons,  who 
were  the  governors  of  the  society,  cease  to  be  the  governors  of  it  by 
abdication:  whatever  power  or  authority  they  might  have  before,  they 
cease  to  have  the  same  power  or  authority,  after  they  have  relinquished 
it.  And  if  there  is  no  power  or  authority  on  one  side,  no  subjection  is 
due  on  the  other  side. 

Secondly,  civil  power  or  authority^  in  its  highest  degree,  is  limited 
by  the  laws  of  nature  and  of  God:  it  does  not  give  those,  who  are  in- 
Tested  with  it,  a  right  of  commanding  what  is  inconsistent  with  these 
laws,  or  of  compelling  obedience  to  such  commands.  In  respect,  there- 
fore, of  what  is  inconsistent  with  these  laws,  civil  subjection  ceases. 
For  where  the  civil  governors  have  no  right  to  command  or  to  com- 

•  See  Book  I.  Chap.  XX.  §  V. 
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pel,  the  people  are  under  no  obligation  to  obey  or  to  submit.  A  dis- 
tinction, indeed,  is  sometimes  made  here  between  an  active  and  a  pu- 
sive  obedience,  between  an  actual  compliance  of  the  people  with  any 
commands  of  the  civil  governors,  which  are  contrary  to  the  laws  of  na- 
ture and  of  God,  and  a  passive  submission  to  what  these  governors 
think  fit  to  inflict  upon  them  for  not  complying.  But  this  distincdon 
cannot  be  so  applied,  as  to  show,  that  where  the  people  are  not  obUged, 
actively,  to  obey  the  command,  they  are  obliged,  passively,  to  submit  to 
the  evil,  which  is  brought  upon  them  for  not  obeying  it.  You  may  say, 
that  the  law  of  nature  and  of  God,  though  it  does  not  leave  the  peode 
at  liberty  to  do  what  it  has  forbidden,  leaves  them  at  liberty  to  suffer 

Satiently  what  the  civil  governor  thinks  proper  to  make  them  suffer, 
iut  if  this  is  all  that  you  have  to  urge  in  support  of  the  duty  of  passive 
obedience,  where  there  is  no  obli^tion  to  an  active  one;  this  duty  rests 
upon  a  very  weak  foundation.  Though  the  people  are  at  liberty  to 
submit  patiently,  if  they  will;  it  will  be  no  consequence,  that  they 
are  obliged  thus  to  submit:  though  no  law  of  nature  0r  of  God  has  for- 
bidden passive  obedience;  unless,  perhaps,  the  law  of  self-preservatioD, 
upon  wnich,  however,  I  shall  not  insist;  yet  you  cannot  conclude  from 
hence,  that  such  obedience  is  a  duty:  to  support  this  conclusion,  you 
must  produce  some  law  of  nature  or  of  God,  which  enjoins  it  In  the 
meantime  it  seems  to  be  self-evident,  that,  where  the  civil  governors  of 
a  society  have  no  right  or  authority  to  command,  they  have  no  ri^t  or 
authority  to  make  use  of  force  either  to  compel  obedience,  or  to  punish 
disobedience.  But  it  is  a  known  principle  of  natural  law,  that,  where 
there  is  no  right  on  one  part,  there  is  no  obligation  on  the  other  part 
The  people,  therefore,  are  not  in  subjection  to  any  force,  which  is  made 
use  of  by  the  civil  governors  for  these  purposes,  or  are  not  obliged  pas- 
sively to  submit  to  such  force. 

Thirdly,  according  to  the  first  and  most  simple  notion  of  a  civil  soci- 
ety, the  civil  power  is  originally  vested  in  the  collective  body  of  such 
society.  Whenever,  therefore,  any  civil  governors  are  appointed,  the 
degree  and  extent  of  their  power  will  depend  upon  the  constitutional 
laws:  their  authority  can  neither  be  more*  nor  less  than  these  laws,  or 
rather,  than  the  people,  by  compact,  in  consequence  of  these  laws,  have 
entrusted  them  with.  From  hence  it  appears,  that  their  power,  if  it  i^ 
limited  by  the  constitution,  does  not  extend  beyond  these  limitations: 
and  where  their  power  fails,  the  subjection  of  the  people  ceases. 

Fourthly,  though  the  governors  of  a  society  should  be  invested  by 
the  constitution  with  all  civil  power  in  the  highest  degree,  and  to  the 

Sreatest  extent,  that  the  nature  of  civil  power  will  admit  of;  yet  this 
oes  not  imply,  that  the  people  are  in  a  state  of  perfect  subjectioo. 
Civil  power  is,  in  its  own  nature,  a  limited  power:  as  it  arose  at  first 
from  social  union,  so  it  is  limited  by  the  ends  and  purposes  of  such 
union:  whether  it  is  exercised,  as  it  is  in  democracies,  by  the  body  of 
the  people,  or,  as  it  is  in  monarchies,  by  one  single  person.  But  if  the 
power  of  a  monarch,  when  he  is  considered  as  a  civil  governor,  is  thus 
limited  by  the  ends  of  social  union;  whatever  obedience  and  submis^ 
sion  the  people  may  owe  him,  whilst  he  keeps  within  these  limits;  he 
has  no  power  at  all,  and,  consequently,  the  people  owe  him  no  subjec- 
tion, where  he  goes  beyond  them. 

•  See  Book  U.  Cb^.  VI.  §  n. 
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Haying  thus  taken  a  short  view  of  the  several  ways,  in  which  the 
authority  of  the  civil  governors  of  a  society  fails,  and  the  subjection  of 
the  people  ceases,  we  may  now  return  to  the  question  which  was  be- 
fore us.  If  you  ask,  whether  the  members  of  a  civil  society  have  a 
right  to  resist  the  civil  governors  of  it  by  force?  your  question  is  too 
general  to  admit  of  a  determinate  answer.  In  some  circumstances  the 
people  can  have  no  such  right;  in  other  circumstances,  they  may  have 
such  a  right.  As  far  as  the  just  authority  of  the  civil  governors,  and 
the  due  subjection  of  the  people  extend;  resistance,  by  force,  is  rebel- 
lion. Subjection  consists  in  an  obligation  to  obey:  as  far,  therefore,  as 
the  people  are  in  subjection,  they  can  have  no  right  to  resist:  because 
an  obligation  to  obey,  and  a  right  to  resist,  are  inconsistent  with  one 
another.  But  the  power  of  civil  governors  is  neither  necessarily  con- 
nected with  their  persons,  nor  infinite,  whilst  it  is  in  their  possession. 
It  ceases  by  abdication;  it  is  overruled  by  the  laws  of  nature  and  of 
God;  and  it  does  not  extend  beyond  the  limits,  whidi  either  the  civil 
constitution  or  the  ends  of  social  union  have  set  to  it.  The  power, 
therefore,  of  the  civil  governors  of  any  society  fails  of  right;  that  is, 
they  have  no  just  authority;  where  they  have  abdicated  what  power 
they  had;  where  they  command  what  is  contrary  to  the  laws  of  nature 
and  of  God;  where  they  usurp  any  branch  of  civil  power,  which  the 
constitution  of  their  country  never  gave  them;  or  where  they  exercise 
a  power,  which  is  inconsistent  with  the  ends  of  social  union,  and,  con- 
sequently, which  no  civil  constitution  whatsoever  could  give  them. 
Where  their  power  thus  fails  in  right,  and  they  have  no  just  authority, 
the  subjection  of  the  people  ceases;  that  is,  as  &r  as  of  right  they  have 
no  power,  or  no  just  authority,  the  people  are  not  obliged  to  obey 
them;  so  that  any  force,  which  they  make  use  of  either  to  compel  obe- 
dience, or  to  punish  disobedience,  is  unjust  force;  the  people  may,  per- 
haps, be  at  liberty  to  submit  to  it  if  they  please;  but  because  it  is  un- 
just force,  the  law  of  nature  does  not  oblige  them  to  submit  to  it  But 
this  law,  if  it  does  not  oblige  the  people  to  submit  to  such  force,  allows 
them  to  have  recourse  to  the  necessary  means  of  relieving  themselves 
from  it,  and  of  securing  themselves  against  it,  to  the  means  of  resist- 
ance by  opposing  force  to  force,  if  they  cannot  be  relieved  from  it,  and 
secured  against  it  by  any  other  means. 

XI.  In  stating  the  question  concerning  resistance,  I  Relation  of  go- 
have  chosen  to  call  one  of  the  parties  the  governors,  or  vernor  and  subject 
rather  the  persons,  who  are  invested  with  the  civil  power  "  *  ^*«^  °"*' 
of  a  society,  and  to  call  the  other  party  the  people  or  the  members  of 
that  society;  that  I  might  avoid  speaking  of  them  in  this  question  under 
the  relation  of  governors  and  subjects.  For  though  the  two  parties  do 
stand  in  this  relation  to  one  another;  yet  the  relation  itself  is  a  limited 
one;  it  is  limited  in  the  same  manner  with  the  civil  power  of  the 
former,  and  with  the  subjection  of  the  latter.  As  far  as  one  of  these 
parties  has  just  authority,  and  the  other  of  them  owes  subjection;  so 
far  tbey  are  governors  and  subjects:  but  where  the  authority  of  the 
former,  and  the  subjection  of  the  latter  cease;  that  is,  where  the  former 
have  no  right  to  command  or  to  compel,  and  the  latter  are  under  no  ob- 
ligation to  obey  or  to  submit;  there  this  relation  ceases,  and  they  are^ 
not  to  be  considered  as  governors  and  subjects. 
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I  have,  indeed,  for  want  of  a  better  word,  spoken  of  die  former  under 
the  name  of  governors:  and  this  word,  in  the  common  acceptation  of  it, 
has  a  relative  meaning.  But  I  have,  at  the  same  time,  endeavottred  to 
show  the  reader,  that  I  would  have  him  understand  it  here,  rather  in 
an  absolute,  than  in  a  relative  sense,  by  informing  him,  that,  when  I 
speak  of  governors,  I  mean  those  persons  in  a  civil  society,  who  are 
invested  with  the  civil  power  of  it.  / 

The  question,  as  we  usually  find  it  stated,  is,  whether  subjects  bsve 
a  right  to  resist  their  civil  and  constitutional  governors?  Wken  the 
two  parties  concerned  in  the  question  are  thus  spoken  of  under  such 
names,  as  import  the  relation,  which  they  bear  to  one  another,  and  in 
consequence  of  which,  one  has  a  right  to  command,  and  the  other  k 
obliged  to  obey;  we  are  first  led  by  the  terms  of  the  question  to  iioa- 
gine,  that  it  regards  them  in  this  relation;  that  is,  that  it  regards  thes 
in  such  cases  as  this  relation  extends  to,  and  then  to  answer  it  in  the  ne- 
gative: for  where  one  of  the  parties  has  a  right  to  command,  and  the 
other  is  obliged  to  obey;  the  latter  can  have  no  right  to  resist:  be- 
cause an  obligation  to  obey  is  inconsistent  with  a  right  to  resist  Bnt 
since  this  question  regards  the  two  parties,  when  this  relation  eeaaes 
between  them;  that  is,  since  it  regards  them  in  those  cases  only,  to 
which  the  authority  of  the  one,  and  the  subjection  of  the  other,  does 
not  extend;  if  we  state  it  in  such  a  manner,  as  not  to  mix  this  rehtioD 
with  the  terms  of  it,  the  true  answer  will  be  more  plainly  seen,  and 
more  readily  admitted. 

But  if  any  one  chooses  to  state  the  question  in  the  usual  manner,  and 
apprehends,  that  there  may  be  some  fallacy  in  stating  it  otherwise,  theie 
is  no  occasion  to  dispute  this  point  with  him.  For  let  him  state  it  as  he 
will;  the  power,  or  authority,  which  the  constitutional  and  civil  go?eni* 
ors  of  a  society  have  over  their  subjects,  ceases  by  abdication;  and 
even  whilst  they  are  possessed  of  this  power  or  authority,  as  they  are 
only  human,  constitutional,  and  civil  governors,  it  is  limited  by  the 
natural  and  revealed  laws  of  God,  by  the  laws  of  the  national  eonsti* 
tution,  and  by  the  ends  of  civil  union.  He  may^  therefore,  give  then 
the  name  of  governors,  and  he  may,  likewise,  give  the  people  the  name 
of  subjects,  even  beyond  these  linutations,  if  he  thinks  proper:  but  still 
the  former  can  only  be  called  governors,  and  the  latter  can  only  be 
called  subjects  in  words;  for  beyond  these  limitations  the  relation  of  go- 
vernors and  subjects  ceases  in  right. 

Refistance  to  the      XII.  St  Paul  uses  the  word,  power,  to  signify  a 
tupreme    power,  ruler,  or  a  person  invested  with  power,  where  he  says, 

.toocL'  ^^  '*"*^*^  *"  **^*  ''"^®"  ^®  **^***  ^®"®*'  ^  5^  works,  but  to 

evil;  wilt  thou  then  not  be  afi*aid  of  Uie  power?  Do  that 
which  is  good,  and  thou  shalt  have  praise  of  the  same.'*  He  certainly 
here  means  the  same  thing  by  poiC^er  and  by  ruler;  since  they  who  do 
good  can  no  otherwise  have  praise  of  the  power,  than  by  having  it  of 
the  ruler,  who  is  invested  with  the  power.  The  word  is  used  m  the 
same  sense,  when  we  ask,  whether  it  is  lawful  to  resist  the  supreme 
power?  We  intend,  or  should  intend,  to  ask,  whether  the  people,  or 
members  of  a  civil  society  have  a  right  to  make  use  of  any  forcible  re- 
,'sistance,  in  opposition  to  such  rulers  or  governors  of  the  society,  as  are 
invested  with  supreme  power? 

i  Rom.  Xni.  3. 
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Theji  therefore,  who  deny,  that  the  people  have  such  a  right  of  re- 
sistance, gain  very  little  advantage  to  their  side  of  the  question,  by 
changing  the  \f wds  of  it  from  civil  power  to  supreme  power.  For  the 
power  of  civil  governors,  even  in  the  highest  degree  of  it,  is  only  hu- 
man power,  and  is  only  civil  power.  They  may  call  it  supreme  power, 
with  a  desicn  of  setting  it  clear  of  any  constitutional  limitations:  but  if 
it  has  no  o£er  limitations,  it  will  at  least  be  limited  by  the  laws  of  na- 
ture and  of  God,  and  by  the  ends  and  purposes  of  civil  union. 

XIIL  In  this  state  of  the  question, — ^Whether  the  j^j^^  ^^  ^^^^ 
people  have  any  right  to  resist  the  supreme  power? — it  t^  does  not  im- 
is  usually  urged,  in  contradiction  to  such  a  right,  that  ply  supreme  ciyil 
the  people,  if  their  power  is  inferior  to  the  power  of  the  ?9^^  "*  *^«  P«<>- 
civil  governors,  must  be  obliged  to  submission;  and,  ^^' 
consequently,  can  have  no  right  of  resistance.  But  it  is  absurd  to  say, 
that  the  power  of  the  people  is  equal  or  superior  to  the  power  of  the 
civil  governors,  w\ien  tnose  governors  are  supposed  to  be  invested  with 
supreme  power:  because,  in  saying  this,  we  suppose  a  power  in  the 
people  which  is  equal  or  superior  to  the  supreme. 

Two  ways  have  been  thought  of  for  avoiding  this  supposed  absurdity. 
One  of  these  ways  is,  by  maintaining,  that  all  civil  constitutions  what- 
soever, are  ultimately  perfect  democracies;  or  that  every  where,  with- 
out exception,  the  supreme  civil  power  is  vested  in  the  people,  and  not 
in  the  constitutional  civil  governors.  The  other  way  is,  by  maintaining, 
that,  in  all  civil  constitutions  whatsoever,  there  is  a  mutual  subjection 
of  the  civil  governors  and  of  the  people;  that  the  former  have  the  su- 
preme civil  power  when  they  govern  well;  but  that  the  latter  have  it, 
when  they  govern  ill. 

But  I  cannot  make  use  of  either  of  these  opinions,  after  what  I  have 
*8aid  about  them:  if  I  have  shown  the  falsehood  of  them,  I  cannot  make 
use  of  them  consistently  with  truth:  and  though  I  may  have  failed  of 
doing  this,  yet  I  cannot  make  use  of  them  consistently  with  myself.  I 
must,  therefore,  endeavour  to  clear  up  this  supposed  absurdity,  by  some 
other  means. 

The  right  or  liberty  of  resistance,  which  belongs  to  the  people,  is  not 
properly  a  civil  power,  but  a  Qaturai  right:  it  is  not  an  authority  which 
civil  union  gives  them;  it  is  only  what  remains  of  natural  liberty,  ex- 
empted from  the  obligations  of  civil  union.  The  constitutional  civil 
E>vernors  are,  by  the  supposition,  invested  with  the  supreme  power, 
ut  this  power,  since  it  is  only  civil  power,  is  limited  in  its  own  na- 
ture: it  is  limited  by  the  ends  and  purposes  of  civil  union.  Beyond 
these  limits,  therefore,  the  natural  rights,  or  natural  liberties  of  the 
people  still  subsist;  the  civil  governors  have  no  power,  and  the  people 
owe  them  no  subjection.  This  right  of  the  people  may,  perhaps,  at 
first  sight,  appear  to  be  a  civil  power;  because  it  seems  to  arise  out  of 
the  social  compact,  or  at  least  to  depend  upon  this  compact.  But  it  no 
otherwise  depends  upon  the  social  compact,  than  as  this  compact  does 
not  extend  to  it  The  social  compact  limits  the  civil  power  of  the  con- 
stitutional governors  to  the  purposes  of  civil  union:  and  this  limitation 
is  the  foundation  of  the  people's  right  to  resist  tyrannical  ^wer:  not 
because  it  gives  them  any  power,  which  nature  had  not  given  them, 

•  See  Book  n.  Chap.  IV.  §  XU. 
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but  because  it  leaves  them  in  possession  of  their  natural  liberty.  They 
had  naturally  a  right  of  resisting  injuries  by  force.  As  far  as  the  ends 
of  civil  union  require  this  natural  right  to  be  given  up  or  restrained, 
so  far  it  is  given  up  or  restrained,  either  mediately  or  immediately,  by 
civil  union.  But  as  fat  as  these  ends  do  not  require  this  right  to  be 
given  up,  so  far  it  still  subsists  in  a  state  of  civil  society. 

Tou  will  now,  perhaps,  see,  that  when  you  ask  whether  the  pec^le^s 
right  of  forcibly  resisting  the  tyranny  of  civil  governors  is  superior,  or 
inferior,  or  equal  to  the  supreme  power,  with  which  we  hav6  supp(»ed 
those  governors  to  be  invested,  the  question  is  an  improper  one.  The 
right  of  the  people,  and  the  power  of  the  governors  differ  from  one 
another  in  sort;  and,  therefore,  cannot  be  compared  as  to  degree:  nei- 
ther of  them  can,  with  anv  propriety,  be  said  to  be  superior,  or  inferior, 
or  equal  to  the  other.  The  supreme  power  of  the  governors  is  a  civil 
power:  the  right  which  the  people  have  to  resist  tyrannical  oppression, 
is  a  natural  right  The  supreme  power  of  the  governors  arose  fixxi 
civil  union,  and  was  vested  in  them  by  the  law  or  compact,  which  form- 
ed the  constitution:  the  right  which  tibe  people  have  to  resist  tyranni- 
cal oppression,  arose  from  nature,  and  subsists  after  civil  union  bj 
means  of  the  limits,  which  the  ends  of  such  union  have  fixed  to  all  ci?3 
power. 

If  we  were  to  maintain  that  the  people's  right  of  resistance  is  civ3 
power,  and  were  to  suppose  at  the  same  time,  that  the  constitutionil 
governors  have  supreme  civil  power,  we  might  easily  be  reduced  either 
to  the  absurdity  of  supposing,  that  there  is  a  civil  power  in  the  people, 
which  is  superior  to  the  supreme,  or  else  to  the  necessity  of  allowing, 
what  we  before  denied,  that  in  all  constitutions  of  government  the  su- 
preme civil  power  is  vested  in  the  people.  But  by  looking  into  the 
origin  of  the  people's  right,  to  resist  unsocial  and  tyrannical  oppres- 
sion, we  find  it  to  be  a  natural  right,  and  not  a  civil  power.  All  man- 
kind, in  a  state  of  equality,  had  a  natural  right  to  resist  injuries:  and 
the  right  which  they  have  in  a  state  of  society  to  resist  unsocial  and 
tyrannical  oppression,  is  only  so  much  of  that  natural  right,  as  is  not 
brought  under  civil  subjection  by  the  social  compact.  What  we  main- 
tain, therefore,  is,  that  the  people  have  such  a  right  of  resistance  asiw 
have  been  speaking  of;  not  because  they  have  a  civil  power,  which  is 
either  equal  or  superior  to  the  supreme  civil  power  of  their  constitu- 
tional governors;  but  because  this  supreme  civil  power,  on  the  one  part, 
and,  consequently  the  civil  subjection  of  the  people  on  the  other  part, 
is  limited  by  the  ends  and  purposes  of  social  union;  so  that  beyond  this 
limitation  the  natural  right  of  resisting  injuries  still  remains,  even  after 
mankind  are  united  into  civil  societies,  and  have  invested  their  consti- 
tutional governors  with  supreme  civil  power. 

OpiiuonofGrotius  XIV.  The  general  question,  says  *  Grotius,  concern- 
explained,  ing  resistance  is,  whether  the  members  of  a  civil  »>• 
ciety  have  a  right  to  resist  either  the  supreme  civil  governors  of  it,  or 
inferior  magistrates,  who  act  by  the  authority  and  under  the  commis- 
sion of  such  governors?  It  is  acknowledged,  indeed,  by  all  who  have 
any  sense  of  duty,  that,  if  the  supreme  governors  enjoin  any  thing 
which  is  contrary  to  the  law  of  nature,  or  to  the  commands  of  God,  we 
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ought  not  to  obey  them.  But  if  they  do  us  any  injury,  either  because 
we  thuB  refuse  to  obey  them;  or  because,  upon  any  other  account  it  is 
their,  will  and  pleasure;  is  this  injury  rather  to  be  submitted  to,  than 
resisted  by  force?  I  have  rendered  this  latter  sentence  interrogatively; 
though  from  the  present  manner  of  pointing  it  in  all  the  editions  of  our 
author's  work,  that  I  have  seen,  we  may  collect,  that  it  is  commonly 
supposed  to  contain  rather  a  full  declaration  of  his  opinion,  than  a  ques- 
tion, what  the  true  opinion  is.  But  whoever  will  be  at  the  trouble  of 
considering  the  construction  of  tlie  sentence  itself,  and  of  comparing  it 
with  what  goes  before,  and  with  what  follows  it,  will  find  reason  to 
think,  that  our  author  only  designed  here  to  state,  the  question,  and  not 
to  determine  it. 

But  be  this  as  it  will,  when  he  comes  to  declare  his  own  opinion,  he 
plainly  fieivours  the  doctrine  of  non-resistance,  though  not  without  some 
restrictions.  At  the  same  time,  he  cautions  his  readers  to  observe,  that 
Biany  acts  of  the  people,  which  go  under  the  name  of  resistance  against 
their  civil  governors,  do  not  come  within  his  notion  of  unlawful  resist- 
ance. It  may  be  proper  for  us  to  consider,  in  the  first  place,  what  par- 
ticular instances  of  resistance  he  allows  of,  and  upon  what  principles 
be  allows  of  them:  because  some  of  these  principles,  when  they  are 
fully  explained,  will  help  us  to  correct  his  opinion  upon  the  general 
question. 

First,  *if  an  absolute  monarch,  or  any  other  civil  governors,  who 
have  been  invested  with  supreme  power,  abdicate,  or  otherwise  plainly 
relinquish  this  power,  Grotios  allows  that  the  people  have  then  a  right 
of  resisting  them  by  fo!*ce:  because,  whatever  power  they  may  have 
been  invested  with,  an  abdication  or  dereliction  of  it,  brings  them  back 
into  the  condition  of  private  persons. 

He  extends  the  right  of  resistance,  upon  this  principle,  farther  than 
the  case  of  a  voluntary  dereliction.  For  though  he  had  observed,  that 
where  the  supreme  civil  governors  are  chargeable  with  some  instances 
ef  negligent  administration,  these  neglects  cannot  reasonably  be  con- 
strued as  an  evidence  of  their  intention  to  relinquish  their  supreme 
power;  yet  where  they  become  open  and  declared  enemies  of  the  so- 
ciety, such  hostile  conduct  is,  in  his  opinion,  an  evidence  that  they  have 
DO  intention  to  govern  it,  and,  consequently,  is  a  dereliction  or  forfeit- 
ure of  th£^  power.  For  the  protection  of  the  society,  or  the  security 
and  advancement  of  its  general  good,  is  included  in  the  notion  of  civil 
government.  An  intention,  therefore,  to  govern,  and  an  intention  to 
destroy,  are  inconsistent  with  one  another.  Grotius  has  left  his  readers 
to  conjecture  what  acts  of  hostile  conduct  he  would  allow  to  be  an  evi- 
dence, that  the  supreme  governors  of  a  civil  society  are  become  ene- 
mies to  it.  He  seems  to  have  had  in  his  mind  such  a  high  degree  of 
oppression,  as  consists  in  nothing  less  than  an  endeavour  to  extirpate 
the  society:  for  he  declares  in  general,  that  no  king,  who  governs  only 
one  society,  can  be  supposed  capable  of  such  hostile  conduct,  ad  he 
means,  unless  he  is  out  of  his  senses;  and  that  even  where  a  king  go- 
verns two  societies,  his  attachment  to  one  of  them  can  no  otherwise 
lead  him  to  such  conduct,  than  with  a  view  of  making  room  in  the  ter- 
ritories of  the  other,  to  bring  colonies  thither  from  his  favourite  society. 

•  Grot.  Lab.  I.  Cap.  lY.  §  I. 
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But  whatever  high  degrees  of  tyranny  Grotius  might  here  have  in  V» 
mind,  if  the  principle,  from  whence  he  argues,  will  prove  that  civil 
governors  forfeit  their  supreme  power  by  endeavouring  to  extirpate  the 
society;  the  same  principle  will  likewise  prove,  that  they  forfeit  (ibis 
power  by  exercising  such  lower  degrees  of  oppression,  as  necessarily 
destroy  the  welfare  of  it;  though,  perhaps,  they  may  not  destroy  tiie 
existence  of  it.  The  welfare  of  a  society,  as  well  as  the  preserratioD 
of  its  being,  is  included  in  the  purpose  of  civil  government;  no  persoB, 
therefore,  can  at  the  same  time  have  a  will  to  govern  the  people,  and  a 
will  to  hold  such  a  conduct,  as  is  plainly  inconsistent  witfi  their  sodil 
wel&re. 

Grotius,  as  we  shall  see  presently,  maintains,  in  the  general  qnes* 
tion  concerning  the  right  of  resistance,  that  the  people  have  no  ri^  to 
resist  civil  governors,  who  are  in  actual  possession  of  supreme  power. 
But  in  the  meantime,  as  he  was  disposed  to  provide,  in  some  measure, 
if  not  for  the  welfare,  yet  at  least  for  the  existence  of  civil  society,  he 
maintains,  that  civil  governors,  with  whatever  power  the  eonstitutioo 
may  have  originally  invested  them,  forfeit  that  power,  when  ftey  be- 
come enemies  to  the  public.  Upon  this  principle,  the  right  of  the  peo- 
ple to  resist  a  tyrant,  who  has  been  invested  with  supreme  power,  does 
not  imply  a  right  to  resist  a  civil  governor,  who  is  in  actual  possession 
of  supreme  powen  because  such  a  right  of  resistance,  as  this,  does  not 
begin,  till  the  civil  governor,  by  a  foneiture  of  his  supreme  power,  is 
reduced  to  the  condition  of  a  private  person. 

But  we  may  observe,  by  the  way,  that  the  supposition  of  a  forfeiture 
of  supreme  power,  is  not  necessary  to  prevent  this  power  and  the  right 
of  resistance  irom  interfering  with  one  another.  When  civil  govern* 
ors  degenerate  into  tyrants;  whether  they  forfeit  their  supreme  power, 
or  continue  in  possession  of  it;  to  resist  them  in  the  exercise  of  a  tyran- 
nical power,  and  to  resist  the  supreme  civil  power,  is  not  thejame 
thing.  Supremacy  of  civil  power  does  not  imply,  that  theVt  who  are 
possessed  of  it,  have  a  right  to  do  whatever  they  please.  Hie  notioo 
of  s\ipremacy  implies,  indeed,  that  their  power  is  under  no  constitu- 
tional restraints  from  without.  But  still  it  is  only  civil  power,  and  is, 
therefore,  under  a  natural  limitation  from  within:  it  is  limited,  in  its 
own  nature,  to  the  ends  and  purposes  of  civil  union.  The  people, 
therefore,  by  resisting  a  civil  governor,  who  is  possessed  of  supreme 
power,  in  such  acts  as  are  contrary  to  the  ends  and  purposes  <i  civil 
union,  do  not  resist  the  supreme  power:  for  such  acts,  since  they  ex- 
ceed die  natural  limitations  of  all  civil  power,  even  in  the  highest  de- 
gree of  it,  are  not  acts  of  the  supreme  power. 

When  we  speak  of  supreme  civil  power  in  the  abstract,  we  may 
easily  prove,  that  the  members  of  a  civil  society  have  no  right  to  resist 
it.  The  notion  of  supreme  civil  power  implies  a  right  to  direct  and 
to  compel;  and  as  far  as  there  is  such  a  right  on  one  side,  there  can  be 
no  right  to  disobey  or  to  resist  on  the  other  side.  From  hence  it  will 
follow,  that  civil  governors,  who  are  in  possession  of  this  power,  can- 
not lawfully  be  resisted  in  the  exercise  of  it.  But  it  will  be  no  eons^ 
quence,  that  they  cannot  lawfully  be  rousted,  when  they  exceed  the 
natural  limitations  of  supreme  civil  power,  by  exercising  such  an  unso- 
cial power,  as  is  not  included  in  die  notion  of  it,  and  as  they  were 
never  invested  with.     The  double   sense  of  the  words— «uprei&0 


O.  VIII.  NATURAL  LAW.  461 

power — ^has  probably  been  the  occasion  of  some  mistakes  in  this  ques- 
tion. Sometimes  they  signify  this  power  in  the  abstract:  and  some- 
times they  signify  a  civil  governor,  who  is  invested  with  this  power; 
that  is,  a  supreme  potentate.  St.  Paul,  as  we  have  observed,  uses  the 
words  in  this  latter  sense,  when  he  commands  christians  to  be  subject 
to  the  higher  or  supreme  powers.  Now,  since  it  is  unlawful  to  resist 
the  supreme  power  in  one  sense,  we  are  apt  to  conclude,  that  it  must, 
likewise,  be  unlawful  to  resist  the  supreme  power  in  the  other  sense. 
But  if,  instead  of  speaking  of  civil  governors  under  the  abstract  name 
of  supreme  powers,  we  would  call  them  supreme  potentates;  we  should 
find,  that  this  conclusion  is  a  mere  fallacy,  and  has  nothing  to  support 
it,  besides  the  ambiguous  sense  of  the  words — supreme  power. — ^How- 
ever unlawful  it  may  be  to  resist  the  supreme  power,  when  this  power 
is  considered  in  the  abstract,  it  will  not  follow  from  hence,  that  it  must 
be  equally  unlawful  to  resist  supreme  potentates.  The  notion  of  su- 
preme power,  when  we  consider  it  in  the  abstract,  includes  its  natural 
and  due.  limitations:  it  is  nothing  else  but  the  highest  degree  of  civil 

Ewer;  that  is^  of  a  power  to  direct  and  to  compd  the  several  mem- 
rs  of  a  civil  society  to  act  in  such  a  manner,  as  the  common  benefit 
and  general  security  requires:  and  since  the  several  members  have,  by 
their  civil  union,  agreed  to  form  such  a  power,  the  same  consent,  by 
which  they  formed  it,  .obliges  them  to  pay  obedience  and  submission  to 
it.  When  this  power  is,  by  the  constitution,  lodged  in  the  hands  of 
certain  persons;  these  persons  become  the  supreme  potentates  of  the 
society,  and  are  usually  called  by  the  abstract  name  of  supreme  pow- 
ers* As  far  as  these  supreme  powers,  or  supreme  potentates,  exercise 
only  the  civil  power,  it  is  tinlavrful  to  resist  them:  for  as  the  people 
are  obliged  to  pay  obedience  and  submission  to  the  power,  with  which 
^they  are  invested,  it  cannot  be  lawful  to  resist  them  in  the  exercise  of 
this  power.  But  supreme  potentates  have  a  natural  strength  in  their 
liands,  which  may  possibly  be  abused:  though  the  suprieme  power  is 
limited,  in  its  own  nature,  to  the  purposes  of  civil  union,  it  is  possi- 
ble, that  they  may  be  disposed  to  exercise  this  natural  strength  to  con- 
trary purposes.  To  resist  them  in  this  undue  exercise  of  the  natural 
strength,  which  is  in  their  hands,  can  no  otherwise  be  called  resistance 
to  the  supreme  power,  than  as  these  supreme  potentates  are,  them- 
selves, called  by  this  abstract  name*  In  the  meantime,  it  is  such  a  re- 
sistance, as  cannot  be  shown  to  be  unlawful.  However  the  people  may 
be  obliged  to  obey  them,  and  to  submit  to  them,  when  they  exercise 
the  supreme  civil  power;  it  does  not  follow,  that  there  is  the  like  obli- 
gation, when  they  exercise  any  other  power:  and  where  there  is  no 
obligation  to  obey  and  to  submit,  the  law  of  nature  allows  of  resistance. 

From  hence  we  may  understand  what  it  is,  that  puts  the  difference 
between  rebellion,  and  such  resistance  as  is  lawful.  It  is  rebellion  to 
resist  the  supreme  governors,  whilst  they  keep  within  the  natural  li- 
mitations of  supreme  power,  and  only  command  or  enforce  what  is  ne- 
cessary or  conducive  to  the  general  welfare  and  security.  Whereas 
the  resistance,  which  is  lawful,  is  a  resistance  to  these  governors,  when 
they  abuse  the  natural  strength,  which  the  supreme  power  has  put  into 
their  hands,  to  the  unsocial  purposes  of  tyranny  and  oppression. 

From  hence,  likewise,  we  may  understand  what  answer  is  to  be 
made,  when  we  are  asked,  whether  it  is  lawful  to  resist  the  supreme 
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power,  if  the  commonwealth  cannot  otherwise  be  preserved?  If  bj 
supreme  power,  is  here  meant  supreme  power  in  the  abstract,  the  case, 
which  the  question  supposes,  is  impossible.  For  supreme  power,  in 
this  sense  of  the  words,  is  a  power,  which  operates  only  for  the  gene* 
ral  benefit;  and  it  is  a  contradiction  to  suppose,  that  the  preseryation 
of  the  commonwealth  should  ever  require  us  to  resist  such  a  power  as 
this.  Or  if  supreme  power  means  the  supreme  potentates,  or  supreme 
governors  of  a  society;  before  we  can'  answer  the  question  here  pro- 
posed, it  will  be  necessary  to  inquire,  whether  it  relates  to  them,  whea 
they  exercise  only  the  civil  power,  with  which  they  are  entrusted,  or 
when  they  exercise  an  exorbitant  power,  which  does  not  belong  to 
them.  In  the  former  of  these  senses,  instead  of  answering  the  ques- 
tion in  the  negative,  we  might  observe,  as  we  did  before,  that  it  sup* 
poses  a  case,  which  is  impossible, or  implies  a  contradiction.  Civil  power, 
in  the  highest  degree  that  the  nature  of  it  will  admit,  is  limited  to  the 
purpose  of  advancing  or  securing  the  general  welfare:  and  such  a 
power,  whether  we  consider  it  as  it  is  in  its  own  nature,  or  as  exer- 
cised by  any  particular  persons,  in  whom  the  constitution  has  vested 
it,  cannot  be  inconsistent  with  the  preservation  of  the  commonwealth. 
But  in  the  latter  sense,  we  may  answer  this  question  in  the  negative: 
for  though  the  supreme  potentates,  or,  as  they  are  sometimes  called, 
the  supreme  powers  of  a  civil  society,  cannot  lawfully  be  resisted, 
where  they  exercise  only  the  social  power,  which  was  produced  by 
civil  union,  and  is  vested  in  them  by  the  constitution;  yet  where  thej 
exercise  an  exorbitant  power,  which  is  inconsistent  with  the  preserva- 
tion of  the  society,  they  may  lawfully  be  resisted.  The  supreme  civil 
power,  of  which  they  are  possessed,  gives  them  no  right  to  exercise 
this  exorbitant  power:  and  where  they  have  no  right  to  act,  there 
is  no  law  of  nature,  which  obliges  the  body  of  the  society  to  submit 
to  them. 

But  to  return  to  our  author.  Barclay,  *  he  says,  is  of  opinion,  that  a 
king,  notwithstanding  he  has  been  invested  with  supreme  power,  for- 
feits his  power  by  alienating  it;  where  the  laws  have  either  settled  tte 
succession  to  the  crown,  or  have  made  the  crown  elective.  Grotius  is 
doubtful  upon  this  head;  and  rather  inclines  to  the  contrary  opinion. 
Where  the  tenure  of  the  crown  is  of  the  usufructuary  sort,  he  thinks, 
that  the  king,  by  alienating  it,  does  nothing,  and,  consequently,  that 
the  alienation  can  produce  no  effect.  The  conclusion,  which  he  leavw 
his  readers  to  deduce  from  hence,  is,  that  such  an  alienation,  since  it 
produces  no  effect,  cannot  produce  a  forfeiture.  In  support  of  this 
opinion,  he  alleges  the  Roman  law  concerning  usufruct.  But  without 
inquiring  what  any  positive  law  may  determine  in  other  cases  of  usu- 
fruct; let  us  inquire  what  the  law  of  nature  or  reason,  will  lead  us  to 
determine  in  the  case  of  an  usufructuary  kingdom.  In  respect  of  the 
person,  to  whom  the  king  that  is  in  possession,  intends  to  transfer  the 
supreme  power,  his  act  will  produce  no  effect:  the  act  is  void  in  itselt 
and  cannot  make  a  valid  transfer.  But  the  question  is,  whether  this 
act  will  produce  no  effect  in  respect  of  himself  and  of  the  people; 
whether,  though  it  is  void  as  a  transfer,  it  may  not  be  valid  as  a  forfeiture 
Some  writers  consider  such  an  alienation  as  two  distinct  acts:  it  imports, 
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they  say^  an  intention  in  the  king  to  give  up  the  kingdom  for  himself, 
as  well  as  an  intention  to  transfer  it  to  another.  And  though  they  al- 
low, that  the  latter  of  these  acts  is  void,  or  produces  no  effect,  because 
he  has  no  power  to  transfer  what  he  holds  by  usufruct;  yet  they  con- 
tend, that  the  former  act  is  valid,  because  he  has  a  power  of  relinquish- 
ing what  he  so  holds.  This,  however,  is  a  groundless  distinction:  his 
act  imports  only  an  intention  to  give  up  his  kingdom  for  the  particular 
purpose  of  transferring  it  to  a  certain  person;  it  does  not  import  an  in- 
tention of  parting  with  it,  either  absolutely  or  for  any  other  purpose. 
We  may  say  with  more  reason,  that  he  holds  his  kingdom  by  a  compact 
between  himself  and  the  people,  under  a  law,  which,  by  the  supposi- 
tion, has  either  fixed  the  succession  to  the  crown,  or  made  it  elective. 
This  alienation,  therefore,  as  it  is  inconsistent  with  this  law,  is  a  breach 
of  the  compact  on  his  part;  and  this  releases  the  people  from  it  on  their 
part. 

But  be  this  as  it  will,  Grotius,  even  whilst  he  doubts  whether  such 
an  act  of  an  usufructuary  king  amounts  to  a  forfeiture,  and  is  rather  in- 
clined to  think  the  contrary,  maintains^  that  if  the  king  attempts  to 
make  the  transfer  good  in  fact,  by  delivering  up  the  kingdom,  the  peo- 
ple have  a  right  to  resist  this  attempt  by  force.  Supremacy  of  civil 
power,  and  a  supreme  claim,  or  a  claim  of  full  property  to  this  power', 
are  different  things.  If  any  constitution,  which  has  invested  a  king 
with  supreme  power,  has  at  the  same  time  made  the  crown  elective,  or 
settled  the  succession  so  as  to  make  it  unalterable  without  the  consent 
of  the  people,  he  holds  the  supreme  power,  whilst  he  is  in  possession 
of  it,  only  by  an  usufructuary  tenure,  and,  consequently,  has  no  right 
to  alienate  it.  Nor  can  he  give  himself  such  a  right  by  virtue  of  his 
supreme  power:  for  the  tenure,  by  which  the  supreme  power  is  held, 
is  not  subject  to  the  jurisdiction  of  this  power:  the  law,  which  esta- 
blished it,  came  originally  from  the  body  of  the  society,  and  was  made 
binding  upon  him  by  means  of  a  compact,  to  which  he  consented,  either 
expressly,  when  he  accepted  the  crown,  or  tacitly,  by  accepting  it  under 
such  a  restriction  as  this  law  laid  it  under.  But  if  he  is  thus  bound 
by  a  compact  with  the  people,  not  to  alter  the  tenure  of  the.  crown,  and 
make  it  patrimonial,  when  the  constitution  has  made  it  usufructuary, 
the  people  have  a  right  to  oppose  such  an  alteration,  and  to  make  use 
of  force  in  opposing  it,  when  they  cannot  prevent  it  by  any  other  means. 

As  Grotius  allows,  in  the  first  place,  that  the  people  have  a  right  to 
resist  such  civil  governors  as  have  been  invested  with  supreme  power, 
when  they  have  abdicated  or  forfeited  this  power;  so  he  allows,  second- 
ly, that  they  have  the  like  right,  either  where  the  constitution  has  laid 
the  civil  governors  under  any  special  limitations,  besides  what  arise 
from  the  nature  of  civil  power,  or  where  it  has  reserved  any  special 
liberty  to  the  people,  besides  what  is  included  in  the  notion  of  civil 
subjection. 

The  example  which  we  have  been  considering,  seems,  as  Grotius 
explains  it,  to  be  of  this  latter  sort:  for,  whilst  he  is  inclined  to  think 
that  an  usufructuary  king  does  not  forfeit  his  crown  by  attempting  to 
alienate  it,  he  maintains,  that  the  special  tenure  of  the  supreme  power, 
which  the  constitution  has  settled  in  such  a  kingdom,  will  give  the 
people  a  right  to  resist  such  an  attempt  of  the  king. 
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In  one  of  the  casefl,  where  *  he  allows  a  right  of  resutuice  in  (In 
people,  we  cannot  properly  say,  that  there  is  a  constitutional  limititiM 
upon  the  supreme  power  of  the  civil  governors:  because  the  case  siip' 
poses  the  supreme  power  to  be  vested  in  the  people,  and  the  civil  gp-  ^ 
vernors,  who  have  the  lead  occasionally  in  public  affairs,  to  be  made  a^ 
countable  to  the  people  by  the  constitution.  The  Spartan  conatitutioa 
was  of  this  sort.  It  was  a  nominal  kingdom,  but  a  real  democracy. 
The  kings  were,  indeed,  empowered  to  act  for  the  state,  but  were  made 
accountable  to  the  people,  or  to  officers  who  stood  in  the  place  of  the 
people.  Grotius  observes,  that  wherever  such  a  constitution  has  beea 
settled  from  the  first,  or  is  settled  afterwards  by  mutual  agreemeot  be- 
tween the  king  and  tiie  people,  there  is  a  right  in  the  people,  not  oolj 
to  resist  the  king  by  force,  but  even  to  punish  him,  when  he  offBai 
asainst  the  laws  of  the  society,  or  acts  inconsistently  with  the  weUire 
of  it.  But  what  our  author  here  calls  resistance,  is  rather  an  exereue 
of  constitutional  power:  the  case  supposes  the  supreme  power  to  be 
Tested  in  the  people,  and  the  power  of  the  king  to  be  made  subordiiiite 
to  theirs  by  the  constitution.  - 

In  mixed  forms  of  government,  where  the  king  has  some  parts  of  (ht 
supreme  power,  and  the  people  have  some  other  parts  of  it,  tOrotiai 
allows  the  people  to  have  a  right  of  resisting  the  king  by  force,  if  he  ia- 
vades  those  parts  t>f  the  civil  power  which  belong  to  them:  because  as  iff 
as  the  power  extends,  which  is  reserved  to  them  by  the  constitutioD,(ke 
king  has  no  authority,  and  the  people  are  not  in  subjection.  ThisrigM 
of  tibe  people  to  make  war  in  defence  of  their  constitutional  power, 
may,  perhaps,  be  questioned,  if  the  civil  power  of  making  war  is  Test- 
ed in  the  king.  But  Grotius  replies,  that  the  civil  power  of  makiog 
war,  which  is  here  supposed  to  be  vested  in  the  king,  relates  only  ta 
foreign  wars,  and  means  nothing  else  but  the  ordinary  right  of  direct* 
ing  the  common  force  of  the  society  a^nst  its  enemies  firom  witboab 
it  does  not  relate  to  such  an  extraordinary  use  of  force,  as  may  be  n^ 
cessary  for  maintaining  the  constitutional  rights  of  the  people  ag^ 
any  attempts  to  invade  them  from  within.  The  constitution,  therefore, 
may  have  precluded  the  people  from  making  war  upon  their  own  an* 
thority  asainst  the  foreign  enemies  of  the  society:  but  as  the  sameeoD- 
stitution  has,  by  the  supposition,  reserved  to  the  people  a  right  to  sons 
parts  of  the  supreme  power,  it  must  be  understood  to  leave  thew  ^ 
liberty  to  defend  themselves  by  force,  in  the  possession  of  this  right, 
if  they  cannot  secure  it  by  any  other  means.  To  suppose  that  the  ^ 
pie  have  a  right,  and  yet  that  they  are  not  at  liberty  to  defend  thisndit 
by  such  means  as  are  necessary,  is  a  contradiction;  it  is  to  suppose  w 
they  have  a  right,  and  that  they  have  no  right  at  the  same  time. 

Grotius  does  not  here  consider  the  supremacy  of  the  people,  as  the 
foundation  of  their  risht  of  resistance:  he  argues  in  favour  of  such  a 
right  from  this  generad  principle:  that,  as  far  as  the  power  of  the  people 
extends,  their  civil  governors  have  no  authority  over  them,  ana  they 
are  not  in  subjection.  In  the  next  exam[de,  he  argues  still  more  plainly 
from  the  same  principle;  whilst  he  maintains,  that  the  people  may  ha^ 
a  right  of  resistance,  though  they  have  no  part  of  the  supreme  pow^ 4 
He  supposes  a  society  to  have  established  a  despotic  constitutioo,  by 
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firing  the  whole  civil  power,  both  legislative  and*  executive,  to  the 
ing,  but  at  the  same  time  to  have  expressly  reserved  a  right  of  resist- 
ance to  the  people,  upon  some  certain  events.  Reserves  of  this  sort 
are,  he  says,  a  just  foundation  of  resistance,  when  these  events  happen: 
because,  though  they  do  not  imply  that  the  people  have  retained  any 
]>art  of  the  supreme  power,  yet  they  imply  that  the  people  have  retain- 
ed some  part  of  their  natural  liberty;  and,  as  far  as  these  reserves  ex- 
tend, have  exempted  themselves  from  subjection. 

We  may  observe,  that  the  principle  upon  which  our  author  proceeds, 
in  these  two  examples,  to  support  the  particular  right  of  resisting  un- 
eonstitutional  usurpations  of  power,  is  the  same  that  *  we  made '  use  of 
above,  to  support  a  general  right  of  resisting  all  unsocisd  and  tyrannical 
oppression.  Where  the  constitution  has  limited  the  powef  of  civil  go- 
vernors by  a  division  of  the  supreme  power  between  them  and  the  peo- 
ple; or  where  it  has  in  part  exempted  the  natural  liberty  of  the  people 
from  subjection  by  any  positive  reserves,  Grotius  considers  these  con- 
stitutional limitations  or  reserves,  as  the  foundation  of  a  right  of  reslist- 
ance;  because  the  civil  governors  have  no  authority,  and  the  people  are 
not  in  subjection,  beyond  such  limitations  or  reserves.  Now,  civil 
power,  on  the  one  hand,  though  it  is  under  no  positive  or  constitHtional 
limitations,  is  limited  in  its  own  nature  by  the  ends  and  purposes  of 
civil  union:  and  the  notion  of  civil  subjection,  on  the  other  hand,  im- 
plies, that  they,  who  owe  no  other  subjection,  retain  as  much  of  their 
natural  liberty,  as  is  consistent  with  the  same  ends  and  purposes; 
whether  the  constitution,  under  which  they  live,  has  made  any  positive 
reserves  of  it  or  not.  So  that  beyond  these  natural  limitations  and  re- 
serves, the  civil  governors  have  no  authority,  and  the  people  are  not 
under  subjection  in  any  constitution,  or  in  any  form  of  civil  government 
whatsoever.  Thus  the  same  principle  which  led  our  autfior  to  con- 
clude, that  the  people^  may  lawfully  resist  the  civil  governors  of  a  so- 
ciety, where  these  governors  exceed  any  constitutional  limitations, 
which  have  been  set  to  their  power,  or  where  the  people  have  express- 
ly made  any  constitutional  reserves  of  a  part  of  their  liberty,  may  lead 
his  readers  to  conclude  &rther,  that  the  people  have  a  generd  right  of 
resistance,  where  the  civil  governors,  even  though  thev  are  invested 
with  supreme  power,  exceed  the  natural  limitations  of  all  civil  power; 
or  where  they  break  in  upon  that  part  of  the  natural  liberty  of  the  peo- 
ple, which  is  reserved  to  them  of  right,  by  the  very  notion  of  civil  sub- 
jection, under  every  possible  form  of  civil  government. 

But  Grotius,  whilst  he  furnishes  his  readers  with  thisprinciple,  does 
not  follow  it  himself  so  far  as  it  would  have  led  him.  For,  in  examin- 
ing the  general  question,  whether  the  members  of  a  civil  society  have 
any  right  of  resisting  such  civil  governors  as  are  invested  with  supreme 

Eower?  he  favours  the  negative  part  of  it,  and  endeavours  to  support 
is  opinion  by  arguing  parUy  from  the  nature  and  ends  of  civil  society, 
and  partly  from  what  he  supposes  to  have  been  the  doctrine  of  St.  Paul 
and  St  Peter.  He  allows,  however,  that  the  members  of  a  civil  so- 
ciety have  such  a  right  in  cases  of  extreme  necessity;  except  where 
they  suffer  for  the  religion  of  Christ;  and  there  he  thinks,  that  it  is 
their  duty  to  submit  patiently,  if  they  cannot  save  themselves  by  flights 
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What  he  urges  *from  the  nature  and  ends  of  civil  society,  is  of  no 
great  importance;  and  he  does  not  seem  to  lay  much  stress  upon  it.  ^k 
civil  society,"  he  say^,  *^as  it  is  instituted  for  the  purpose  of  securing 
the  common  tranquillity,  has  a  general  power  of  restraining  and  control- 
ling its  several  members,  as  far  as  such  a  power  is  necessary  for  obtain- 
ing this  purpose:  and  in  particular  it  has  a  power,  in  view  to  the  pob- 
lio  peace  and  order,  to  restrain  and  overrule  that  promiscuous  ri^t  of 
resisting  injuries,  which  individuals  were  possessed  of  in  a  state  of  na- 
ture. As  a  civil  society  has  this  power,  so  we  may  be  sure  that  it  wis 
the  intention  of  mankind,  when  they  formed  themselves  into  such  bo- 
dies, to  make  use  of  it:  because,  if  this  promiscuous  right  of  resiBting 
injuries  is  not  restrained  and  overruled,  civil  society  could  not  obtain 
its  proper  purpose  of  securing  the  public  tranquillity.  There  might, 
indeed,  be  an  assembly  of  men,  though  each  of  them  continued  to  hare 
this  right;  but  it  could  only  be  a  confused  and  unconnected  assemblj; 
It  could  not  be  a  civil  society."  But  the  conclusion,  which  Grotios 
here  endeavours  to  establish,  will  not  determine  the  question  which  u 
now  before  us.  Though  we  grant,  that  the  promiscuous  right  of  re- 
sisting injuries,  which  mankind  were  possessed  of*  in  a  state  of  nature, 
is  restrained  and  overruled  in  a  state  of  society;  yet  it  will  not  follow 
from  hence,  that  their  whole  right  of  resisting  injuries  is  thus  restrained 
and  overruled:  they  cease  to  have  a  promiscuous  right  of  resistiog 
injuries;  but  it  is  no  consequence  that  they  have  no  right  of  resistance 
at  all.  Our  author,  in  order  to  support  his  own  ojMnion,  should  have 
proved,  not  merely  that  the  members  of  a  civil  society  have  not  the 
same  promiscuous  right  of  resisting  injuries,  which  they  had  in  a  state 
of  nature,  but  that  civil  union  destroys  the  whole  lAght  of  resisting  in* 
juries;  or,  at  least,  the  right  of  resisting  such  unsocial  injuries,  as  are 
done  to  them  by  their  civil  governors:  because,  though  they  have  not  i 
promiscuous  right  of  resisting  all  injuries  whatsoever,  they  may  posai- 
bly  have  a  right  of  resisting  3ie  unsocial  and  tyrannical  oppression  of 
their  civil  governors.  It  must  be  allowed,  that  civil  societies  were  in- 
stituted for  the  purpose  of  securing  the  common  tranquillity.  But  Ais 
tranauillity  does  not  consist  in  setting  still  and  doing  nothing;  or  in  ft- 
tiently  submitting  to  injuries,  without  endeavouring  to  repel  them  for 
the  present,  or  to  guard  against  them  for  the  future.  If  this  was  the 
notion  of  that  tranquillity,  which  the  institution  of  civil  society  has  in 
view,  we  might  easily  prove,  that  all  resistance  of  injuries  whatsoever, 
is  contrary  to  the  nature  of  civil  society.  But  the  common  tranqoiliitj 
which  civil  union  was  intended  to  obtain,  consists  in  the  quiet  and 
peaceable  enjoyment  of.  our  rights;  that  is,  it  consists  in  a  securitj 
against  suffermg  injuries:  and  from  this  purpose  of  civil  union  we  eaa 
only  infer,  that  it  restrains  the  promiscuous  right  of  resistance,  as  far 
as  is  necessary  to  prevent  mankind  from  doing  injuries  to  one  another; 
and  not  that  it  destroys  their  whole  right  of  resistance,  by  obliging 
them  to  submit  to  injuries  without  seeking  for  redress.  Where  Ae 
members  of  a  society  injure  one  another,  they  are  restrained  from  doi^ 
themselves  justice  by  their  own  force  and  at  their  own  discretion;  be- 
cause^ under  the  notion  of  doing  themselves  justice,  they  might  possiblj 
injure  odiers;  and  not  because  they  are  obliged  to  set  still,  whateftf 
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they  suffer:  for  civil  society,  diough  it  does  not  allow  the  sufferers  to 
redress  themselves,  makes  a  provision  for  redressing  them  by  means  of 
the  public  force,  under  the  conduct  of  the  public  understanding.  But 
where  the  governors  of  the  society,  who  have  the  keeping  of  the  pub- 
lic understanding,  and  act  with  the  public  force,,  injure  the  members  of 
it  by  tyranny  and  lawless  opfuression,  the  social  means  of  redress  fail, 
and  no  other  means  are  left  besides  resistance.  It  is  true,  indeed,  that, 
in  a  society  where  the  people  have  recourse  to  these  means,  there  is  no 
social  peace  and  order.  But  it  is  equally  true,  that  the  social  peace  and 
order  are  not  broken  in  upon  by  such  resistance  as  is  lawful:  for  re- 
sistance is  then  only  lawful,  when  this  peace  and  order  have  been  al- 
ready broken  in  upon  by  tyranny  and  oppression.  Some  sort  of  peace 
and  subordination  may,  indeed,  subsist  in  a  civil  society,  notwithstand- 
ing the  governors  of  it  violate  all  the  social  rights  of  the  people;  pro- 
vided the  people  will  set  still,  and  will  quietly  submit  to  the  injuries 
which  they  suffer.  But  this  is  not  social  peace  and  order:  for  such 
peace  and  such  order,  as  mankind  intended  to  produce  and  to  secure 
by  civil  union,  are  disturbed  by  tyranny  and  oppression.  The  right  of 
resistance,  therefore,  as  it  does  not  take  place  till  social  peace  and  or- 
der are  thus  disturbed,  cannot  be  the  cause  which  disturbs  them:  it 
finds  them  disturbed  already,  and  its  proper  end  is  to  restore  them  for 
the  present,  and  to  secure  them  for  the  future. 

Before  we  inquire  what  St.  Paul  has  taught  us  upon  this  head,  it 
will  be  proper  to  remind  the  reader,  that  the  right,  which  is  here  con- 
tended for,  does  not  imply,  that  all  forcible  resistance  of  the  members 
of  a  civil  society  against  tiie  governors  of  it  is  lawful,  or  that  the  go- 
vernors have  no  authority,  and  that  the  people  owe  no  subjection.  On 
the  contrary,  we  maintain,  that  the  governors  of  a  civil  society  have 
authority  to  command  and  to  compel,  and  that  the  people  are  obliged, 
of  right,  to  obey  and  to  submit,  as  far  as  the  purposes  of  civil  union  ex- 
tendi Thoueh  a  right  of  resistance  begins  beyond  these  limits;  be- 
cause the  civil  power  of  the  governors,  and  the  civil  subjection  of  the 
people  end  here;  yet  all  resistance  within  these  limits  is  contrary  to 
the  law  of  nature;  that  is,  to  the  duty,  which  naturally  arises  from  so- 
cial union,  and  the  appointment  of  civil  governors.  When  St.  Paul, 
therefore,  *  enjoins  subjection,  and  forbids  resistance,  the  question  is, 
wrhat  sort  of  subjection  he  enjoins,  and  what  sort  of  resistance  he 
forbids?  Whether  he  enjoins  only  such  subjection,  as  is  properly  called 
civil  subjection,  and  is  limited  by  the  ends,  for  which  mankind  formed 
themselves  into  civil  societies,  or  such  absolute  subjection,  as  is  im- 
plied in  the  notion  of  passive  obedience?  Whether  he  forbids  all  re- 
sistance whatsoever,  even  against  such  tyranny  and  oppression,  as  is 
destructive  of  the  ends  of  social  union;  or  such  resistance  only,  as  the 
law  of  nature  has  forbidden,  a  resistance  to  the  governors  of  a  civil  so- 
ciety, where  the  nature  and  design  of  social  union  has  given  them  au- 
thority to  command  and  to  compel,  and  has  obliged  the  people  to  obey 
and  to  submit^ 

Many  of  the  first  converts  to  Christianity  imagined,  that  their  religion 
had  set  them  free  from  all  subjection  whatsoever;  that  it  discharged 
them  both  frcon  the  subjection,  which  they  formerly  owed  to  the  civil 
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magistrate,  as  they  were  members  of  society,  and,  likewise^  from  fle 
subjection,  which  they  owed  tq  their  masters,  if  they  happened  to  be 
in  a  state  of  slavery,  before  they  embraced  it.  If  we  read  me  apoitoK* 
cal  epistles  with  any  degree  of  attention,  we  shall  see  plainly,  that  this 
opinion  generally  prevailed  at  the  time,  when  they  were  written,  aui 
that  the  writers  of  them  to(^  particular  care  to  discourage  and  to  dis* 
prove  it.  From  the  authority  of  St.  Paul,  when  he  oonmiands  <^  every 
soul  to  be  subject  to  the  higher  powers,"  we  may  collect,  that  this  opi* 
nion  is  false,  but  we  can  collect  nothing  farther.  By  giving  this  com- 
mand, he  determines,  that  the  obligation  of  civil  subjection  extends  to 
all  mankind,  to  christians,  as  well  as  to  other  men:  but  he  does  Dotd^ 
termine,  either  that  the  subjection,  which  is  due  to  supreme  civil  «>- 
vernors,  is  absolute  and  unlimited  in  its  own  nature;  or  that  it  was  Ae 
design  of  the  gospel  to  make  it  so. 

Perhaps  the  reason,  upon  which  St.  Paul  supports  thepreeeptof 
subjection,  may  induce  you  to  think,  that  the  subjection  whidi  he  en- 
joins, is  absolute;  though  the  words  of  the  precept  do  not  favour  this 
opinion.  The  principle,  upon  which  he  enforces  this  duty,  is,  *^tliafi 
there  is  no  power  btit  of  God,  the  powers,  that  be,  are  ordained  of 
God:"  you  may,  therefore  imagine,  that  nothing  less  than  absolute  soIk 
jection  can  be  due  to  a  power,  which  is  established  by  so  high  an  ao' 
thority.  But  though  he  informs  his  readers,  that  the  authority  of  God 
is  the  ultimate  cause  of  their  obligation  to  be  subject  to  supreme  go- 
vernors; it  is  your  inference  and  not  his,  that  this  subjection  must  be 
absolute  and  unlimited.  The  power  of  supreme  governors  is  established 
by  the  authority  of  God  in  the  same  manner,  that  any  other  power  or 
right,  which  arises  out  of  human  compacts,  or  human  laws,  is  established 
by  the  same  authority.  They  are  the  ordinance  of  man  in  their  inunediite 
origin:  because  their  power  is  immediately  derived  from  those  compacts 
and  laws  of  mankind,  by  which  they  united  themselves  in  to  civil  societies, 
and  established  certain  forms  of  civil  government.  But  they  are  ultimately 
the  ordinance  of  God:  because  the  law  of  nature  and  of  Grod,  requires 
the  observance  of  these  compacts  and  laws,  in  the  same  manner  that  it 
requires  the  observance  of  all  other  obligatory  acts  of  mankind,  which 
are  duly  engaged  in  for  beneficial  purposes.  You  must  understand  St 
Paul  in  this  sense,  when  he  calls  civil  governors  the  ordinance  of  God; 
or  otherwise  you  will  not  easily  reconcile  him  with  St.  Peter,  who 
calls  them  the  ordinance  of  man.  Thus  the  reason,  upon  wlitch  he 
enforces  the  duty  of  civil  subjection,  will  leave  you  to  collect  the  met- 
sures  of  it  from  the  nature  and  ends  of  civil  union.  The  authority  d 
God  only  confirms  and  establishes  the  power,  which  mankind  have 
given  to  civil  gov'erDors,  and  does  not  give  them  any  extraordinary 
power  beyond  tnis.  The  extent,  therefore,  of  their  authority,  and  the 
subjection,  which  is  due  to  them  in  consequence  of  it,  must  be  deter- 
mined by  these  human  compacts  and  human  laws,  from  which  it  is 
derived. 

If  you  object,  that  the  principle,  which  is  here  urged  by  the  apostle, 
will  answer  no  purpose,  when  it  is  thus  explained;  the  objection  is 
partly  true  and  partly  false.  This  principle  will  answer  no  purpose, 
when  you  allege  it  to  prove  the  duty  of  passive  obedience  and  unlimited 
subjection.  But  it  will  fully  answer  the  purpose,  for  which  he  alleges 
it>  and  will  clearly  demonstrate  the  point,  that  he  had  undertaken  to 
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prove.  We  may  leariij  from  his  own  words,  what  thid  point  is.  '^  Let 
every  soul  be  subject  to  the  higher  powers*"  He  undertakes  to  prove, 
not  that  the  obligation  of  civil  subjection  extends  to  every  act,  which 
civil  governors  may  possibly  be  led  to  do  by  an  ai-bitrary  pursuit  of 
their  own  private  interest,  or  by  an  undue  indulgence  of  their  passions 
and  appetites,  but  that  it  extends  to  every  soul,  to  christians,  as  well  as 
to  others*  When  he  *  elsewhere  addresses  himself  to  slaves,  he  com- 
mands them  to  ^^submit  themselves  to  their  masters  in  all  things."  But 
when  he  addresses  himself  here  to  members  of  civil  societies,  the  ex- 
tent which  he  gives  to  civil  subjection,  does  not  relate  to  the  matter  of 
it,  but  only  to  the  persons  concerned  in  it:  he  does  not  command  them  to 
be  subject  to  the  higher  powers  in  all  things,  but  only  enjoins  subjec- 
tion as  a  duty,  to  which  all  persons  are  obliged.  His  plain  design  is  to 
correct  the  mistaken  notion,  which  then  prevailed  amongst  the  new 
converts,  that  the  gospel  had  discharged  them  from  civil  subjection. 
And  the  principle,  which  he  alleges,  affords  an  unanswerable  argument 
against  this  notion.  As  the  gospel  had  not  discharged  them  from  the 
duty  which  they  owed  to  God;  they  could  hkve  no  reason  to  suppose, 
that  it  had  discharged  them  from  the  duty  of  civil  subjection:  for  civil 
governors  are  the  ordinance  of  God:  and,  consequently,  the  duty  of 
subjection  to  such  governors  is  established  by  his  authority. 

Look  fardier  into  St.  Paul's  discourse,  and  you  will  find,  that  he  re- 
presents civil  authority,  and  the  subjection  which  is  due  to  it,  as  limited 
to  the  ends  and  purposes  of  social  union.  ^'  Rulers,  he  says,  are  not  a 
terror  to  goo^works,  but  to  the  evil.  Wouldest  thou  then  not  be  afraid 
of  the  power:  do  that,  which  is  good;  and  thou  shalt  have  praise  of 
the  same:  for  he  is  the  minister  of  God  to  thee  for  good.  But  if  thou 
dost  that  which  is  evil,  be  afraid:  for  he  beareth  not  the  sword  in  vain: 
for  he  is  the  minister  of  God,  a  revenger  to  execute  wtath  upon-him 
that  doeth  evU."  You  see  in  what  light  St.  Paul  considers  civil  go- 
vernors, whilst  he  enjoins  the  duty  of  subjection:  the  rulers,  that  he  is 
speaking  of,  are  such  as  no  man,  who  does  what  is  good,  need  be  afraid 
of.  You  see,  likewise,  how  far,  and  in  what  respects  he  considers  civil 
governors  as  the  ordinance  of  God:  they  are  ministers  of  God  for  good 
to  those  who  do  well,  and  ministers  of  God  for  wrath,  to  those  who  do 
evil.  If,  therefore,  we  were  to  contend,  that  obedience  and  submission 
are  not  due  to  civil  governors,  when  they  are  considered  in  this  cha- 
racter; you  might  urge  either  the  authority  of  St.  Paul  to  overrule  our 
opinion,  or  the  principle,  from  which  he  argues,  to  confute  it.  But  if 
you  carry  the  notion  of  subjection  farther,  than  he  has  carried  it;  neither 
his  authority,  nor  the  principles,  from  which  he  argues,  will  be  of  any 
use  to  you.  He  enjoins,  that  every  soul  should  be  subject  to  the  higher 
powers:  but  whilst  he  enjoins  this  duty  of  subjection,  he*considers  these 
powers  as  patrons  of  what  is  good,  and  as  a  terror  to  what  is  evil;  that 
is,  he  considers  them  as  pursuing  the  purposes  of  social  wel&re  and  so- 
cial security.  You  cannot,  therefore,  allege  his  authority  in  favour  of 
a  like  duty  of  subjection,  when  they  counteract  and  defeat  those  pur- 
poses, and  become  patrons  of  what  is  evil,  and  a  terror  to  what  is  good. 
The  principle,  from  whence  he  argues  in  suppwt  of  the  subjection, 
dhat  he  enjoins,  is,  that  civil  governors  are  the  ordinance  of  Qod:  but 
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he  informs  his  readers,  at  the  same  timey  how  far,  and  in  what  respecti 
he  considers  these  higher  powers  as  the  ordinance  of  God:  they  ve 
ministers  of  God  for  the  purposes  of  social  seciirity  and  social  wdiare, 
for  the  punishment  of  evil  doers,  and  for  the  praise  of  them  that  do 
well.  You  cannot,  therefore,  infer  from  this  principle,  as  he  has  ex- 
plained and  limited  it,  that  there  is  the  same  obligation  to  subjeetioii, 
where  they  counteract  and  defeat  these  purposes  by  making  themselvefl, 
what  man  never  designed  them  to  be,  and  what  God's  ordinance  never 
made  them,  the  ministers  of  their  own  malice  or  revenge,  of  their  owo 
avarice  or  ambition,  of  their  own  lust  or  cruelty. 

If  St.  Paul's  notion  of  civil  subjection  does  not  favour  your  dodrme 
of  unlimited  submission  and  passive  obedience,  you  will  gain  very  little 
advantage  to  your  cause  by  having  recourse  to  what  he  says  about  re- 
sistance. ^^  Whosoever,  therefore,  resisteth  the  power,  resbteth  tbe 
ordinfurce  of  God;  and  they  that  resist,  shall  receive  to  themselves  dam- 
nation." The  words,  indeed,  are  general;  and  if  you  take  them  sepa- 
rately, they  may  seem  to  import,  that  all  resistance  to  civil  governors  is 
unlawful;  as  well  where  they  exceed  the  limits,  which  are  set  to  theff 
power  by  the  purposes  of  social  union,  as  where  they  act  within  these 
limits,  and  pursue  these  purposes.  But  if  you  observe  the  manner  of 
expression,  you  will  find,  tnat  the  words  now  in  question,  contain  a 
consequence  which  the  apostle  deduces  from  what  he  had  been  saying 
before.  He  had  before  enjoined  the  duty  of  subjection;  and  from  this 
duty  he  here  infers  the  unlawfulness  of  resistance.  But  we  cannot 
suppose,  when  he  thus  infers  the  unlawfulness  of  resis^nce  from  the 
duty  of  subjection,  that  he  designed  to  make  the  consSjuence  more 
general  than  the  premises,  or  that  he  meant  any  other  sort  of  resistance, 
besides  what  is  contrary  to  the  duty  of  subjection,  which  he  had  before 
enjoined.  Since,  therefore^  the  duty  of  subjection,  which  he  had  before 
enjoined,  is  limited  by  the  purposes  of  social  union,  his  meaning,  when 
he  infers  from  this  duty,  that  resistance  is  unlawful,  must  be  restrained 
by  the  same  limitations.  You  consider  supreme  governors  as  the  ordi- 
nance of  Grod,  in  whatever  they  do.  If  this  principle  of  yours  was 
true,  the  consequence  would  be,  that  to  resist  supreme  governors,  in 
any  thing,  would  be  to  resist  the  ordinance  of  God.  But  St.  Paul  has 
shown  us,  in  what  sense  and  how  far  he  considered  them  as  the  ordi- 
nance of  God,  by  representing  them  as  the  ministers  of  God,  only  for 
the  purposes  of  social  wel£u:e  and  social  security.  And  the  only  con- 
sequence that  will  follow  from  the  apostle's  principle,  is,  that  to  resist 
them,  where  they  act  for  these  purposes,  is  to  resist  the  ordinance  of 
God. 

There  is,  however,  no  reason  to  think,  that  the  word,  damnation, 
which  our  English  translators  have  here  made  use  of  to  express  what 
St.  Paul  declares  to  be  the  event  of  such  resistance  as  he  forbids,  ought 
to  be  softened  into  the  milder  word,  condemnation;  and  to  be  explained, 
as  if  he  only  meant  that  they,  who  are  guilty  of  such  resistance,  will 
be  punished  for  it  by  the  civil  power,  which  they  resist.  Though  un* 
just  oppression  and  tyrannical  cruelty  may  lawfully  be  resisted,  yet 
there  certainly  is  such  a  thing  as  criminal  resistance  or  rebellion,  lliis 
criminal  resistance  is  what  St.  Paul  is  here  speaking  of:  and  since  he 
declares  it  to  be  contrary  to  the  law  of  God,  we  may  reasonably  beliere 
that,  when  he  speaks  of  damnattion  as  the  event  of  it,  he  means,  that 
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they,  who  are  guilty  of  it,  will  incur  such  penalties  of  this  law  as  the 
word  damnation,  in  the  usual  sense  of  it,  imports.  It  would,  indeed, 
be  unsuitable  to  the  whole  tenor  of  St.  Paul's  argument,  to  suppose 
that  he  only  warns  them  of  what  tiiey  are  likely  to  suffer  from  the 
sword  of  the  civil  magistrate.  He  set  out  with  enjoining,  that  every 
soul  should  be  subject  to  the  higher  powers;  because  these  powers  are 
established  by  the  authority  of  God:  and  it  would  be  a  strange  infer- 
ence from  hence,  that,  if  we  transgress  this  duty  by  rebellion,  we  shall 
suffer  for  it  by  the  act  of  man.  His  general  conclusion  is,  that  ^^we 
must  needs  be  subject,  not  only  for  wrath,  but  also  for  conscience  sake:" 
and,  though  the  external  sanction  of  human  punishment  is  a  reason  why 
we  should  "be  subject,  for  wrath,"  yet  unless  in  what  went  before,  he 
had  taken  notice  of  some  other  sanction,  besides  this,  the  principal  part 
of  his  conclusion,  "that  we  must  be  subject  for  conscience  sake," 
would  be  unsupported. 

When  *6rotius  alleges  the  authority  of  St.  Peter  in  this  question, 
he  does  not  quote  the  apostle's  words  fairly.  "Servants,"  says  St. 
Peter,  ^^be  subject  to  your  masters  with  all  fear;  not  only  to  the  good 
and  gentie,  but  also  to  the  froward:  for  this  is  thankworthy,  if  a  man 
for  conscience  towards  God  endure  grief,  suffering  wrongfully."  This 
exhortation  is  plainly  addressed  to  slaves:  the  measures  of  subjection, 
therefore,  which  are  to.be  collected  from  it,  relate  only  to  servile  and 
perfect  subjection.  But  Grotius,  in  order  to  apply  it  to  civil  subjec- 
tion, introduces  it  with  the  apostle's  command  of  "honouring  the  king," 
which  has  no  connexion  with  it,  but  is  the  close  of  what  went  before. 
St.  Peter  is  so  far  from  countenancing  this  application,  that,  on  the  con- 
trary, when  he  addresses  himself  to  the  members  of  civil  societies,  he 
limits  the  authority  of  civil  governors;  and,  consequently,  the  duty  of 
eivil  subjection,  to  the  purposes  of  social  welfare  and  social  security. 
In  short,  the  doctrine  of  St.  Peter  and  of  St.  Paul  is  the  same  in  both 
cases.  When  they  are  speaking  to  slaves,  the  former  says,  "  Servants, 
be  subject  to  your  masters,  with  all  fear,  whether  they  are  gentie  or 
froward;"  and  tfie  latter  says,  "  Servants,  be  subject  to  your  own  mas- 
ters in  all  things."  But  when  they  are  speaking  to  members  of  civil 
societies,  the  former  says,  "  Submit  yourselves  to  every  ordinance  of 
man,  for  the  Lord's  sake;  whether  it  be  to  the  king  as  supreme,  or  unto 
governors,  as  unto  them,  that  are  sent  by  him  for  the  purpose  of  pun- 
ishing evil  doers,  and  for  the  benefit  and  encouragement  of  them  that 
do  well;"  and  the  latter  says,  "Let  every  soul  be  subject  to  the  higher 
powers;  because  they  are  tiie  ministers  of  God,  for  the  benefit  and  en- 
couragement of  those  who  do  what  is  good,  and  for  wrath  to  those  who 
do  what  is  evil." 

But  Grotius,  though  he  favours  the  doctrine  of  passive  obedience,  in 
some  instances,  does  not  maintain  this  doctrine  in  its  full  extent  and 
utmost  rigour.  Whilst  he  supposes  the  duty  of  non-resistance  to  be 
established  by  a  general  law  of  civil  society,  he  allows,  as  we  have  seen 
already,  that  this  law  admits  of  exceptions,  both  where  the  constitution 
of  civil  government  has  given  the  people  a  part  of  the  supreme  power, 
and,  likewise,  where  it  has  expressly  reserved  a  right  of  resistance 
upon  some  certain  events.    The  only  point,  therefore,  in  which  the 
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opinion  here  advanced  differs  from  his,  is,  that,  in  his  opinion,  supreme 
civil  power  is  unlimited  in  itself;  and,  consequently,  they  who  are  in 
possession  of  it,  cannot  of  right  be  resisted,  unless  some  express  liodtft- 
tions  have  been  set  to  their  power,  or  some  degree  of  liberty  has  been 
expressly  reserved  to  the  people  by  the  constitution:  whiUt  we,  on  the 
contrary,  maintain,  that  even  supreme  civil  power  is  limited  in  its  own 
nature,  by  the  ends  and  purposes  of  civil  union,  merely  because  it  is 
only  civil  power;  and  that  the  subjection,  which  is  due  to  this  power, 
is  limited  in  the  same  manner  and  for  the  same  reason:  sothattkej, 
who  are  possessed  of  this  power,  may  of  right  be  resisted  by  (he  peo- 
ple, when  they  exceed  these  limits  and  counteract  these  purposes; 
though  no  express  limitations  of  their  power,  and  no  express  reserves 
of  the  people's  liberty,  have  been  made  by  the  constitutional  form  of 
civil  government.  *  Grotius,  indeed,  so  far  agrees  with  us  upon  ttb 
point,  as  to  allow,  that  the  general  law  of  non-resistance  admits  of  a 
farther  exception  in  cases  of  necessity;  or  that  the  people  have  a  right 
in  such  eases  to  resist  even  supreme  governors.  But  then  he  does  not 
deduce  this  right,  where  he  thus  allows  of  it,  from  the  nature  of  civil 
power  or  of  civil  subjection,  but  from  an  arbitrary  reserve,  which  he 
supposes  to  have  been  tacitly  made  by  mankind,  when  they  united  into 
civil  societies;  though  they  have  afterwards  made  no  express  reserve^ 
when  the  respective  constitution  of  each  society  was  settled.  He  ar- 
gues, that  the  universality  of  his  supposed  social  rule  or  law,  which 
forbids  resistance,  is  no  reason  against  its  admitting  the  equitable  ex- 
ception of  necessity:  because,  even  the  laws  of  God,  though  they  are 
expressed  in  the  most  general  and  comprehensive  terms,  admit  of  the 
like  exception.  Our  Saviour  allows  of  it  in  the  instance  of  the  sab- 
bath, and  mentions  with  approbation  a  similar  allowance  in  the  ease  of 
David,  who  was  permitted  by  the  high  priest  to  eat  the  sfaew-bresd. 
For,  though  God  has  an- undoubted  right  to  require  that  we  should  obej 
his  laws,  even  at  the  expense  of  our  lives;  yet  if  be  has  not  declared 
that  he  requires  such  a  strict  x)bedience  to  any  particular  law;  and  i^ 
at  the  same  time,  the  mattei^  of  the  law  does  not  appear  to  be  of  such 
high  importance,  as  will  lead  us  to  think  that  he  requires  it;  even  his 
laws  are  understood  to  admit  of  an  exception  in  favour  of  necessity, 
whether  this  exception  is  particularly  mentioned  or  not.  But  if  cases 
of  necessity  are  thus  excepted  out  of  laws  which  are  prescribed  by  the 
authority  of  God,  there  is  more  reason  for  presuming,  that  they  arc  ex- 
cepted out  of  laws  which  are  prescribed  only  by  the  authority  of  man. 
Human  laws  may,  indeed,  require  obedience,  even  at  the  hazard  of  our 
lives:  of  this  sort  are  military  laws,  which  require  a  soldier  to  maintain 
his  post,  to  whatever  danger  it  exposes  him,  and  punish  him  with  death 
if  he  deserts  it.  But  we  cannot,  upon  any  slight  grounds,  suppose  an 
human  law  to  be  thus  rigid.  It  seems  more  probable,  says  our  author, 
that  mankind,  in  respect  pf  one  another,  have  no  authority  to  overrule 
this  exception  of  necessity;  unless  where  an  equal  necessity  on  the 
other  side  requires  that  it  should  be  overruled:  because  all  human  laws 
either  are  made,  or  ought  to  be  made,  with  a  proper  regard  to  human 
weakness.  What  Grotius  here  calls  the  general  law  of  civil  society,  is 
nothing  else  but'  the  rule  of  action  which  arises  out  of  social  union* 
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The  extent  of  this  law,  therefore,  must,  as  he  argues,  depend  upon  the 
will  of  those  who  associate  themselves  into  civil  communities.  And  if 
they  were  to  be  asked,  whether  they  intend  to  bind  themselves  not  to 
resist  their  civil  governors,  even  though  they  must  otherwise  cause- 
lessly and  unjustly  suffer  death,  he  thinks  it  unlikely  that  they  woulid 
answer  in  the  affirmative.  In  the  meantime  he  doubts,  whether  it  might 
not  have  been  their  intention  to  lay  themselves  under  even  this  rigid 
obligation  in  all  cases,  where  they  could  not  resist  such  violence,  with- 
out producing  confusion  in  the  state,  and  occasioning  the  destruction  of 
many  innocent  persons. 

Grotius  was  aware,  that,  as  he  thus  rests  the  people's  right  of  resist- 
ance, as  far  as  he  allows  them  to  have  any  such  right,  upon  the  pre- 
sumptive intention  of  mankind,  when  they  form  themselves  into  civil 
societies,  the  rigid  defenders  of  passive  obedience  would  have  an  op- 
portunity of  objecting  that  it  is  a  divine,  and  not  an  human  law,  which 
obliges  mankind  rather  to  submit  to  death,  than  to  repel  the  lawless 
violence  of  their  civil  superiors  by  force.  He  had,  in  some  measure, 
obviated  this  objection  before,  if  the  foundation  of  it  was  true,  by  ob- 
serving, that  even  the  laws  of  God  admit  of  exceptions  in  favour  of  ex- 
treme necessity.  But  he  adds  here,  that  the  objection  is  raised  upon  a 
false  foundation:  for  mankind  were  not  brought  together  and  united  into 
civil  societies  by  any  express  command  of  God,  but  came  together  of 
their  own  accord;  and  were  induced  thus  to  unite  themselves,  by  a 
sense  of  their  own  inability,  to  guard  themselves  against  violence,  by 
their  separate  strength.  Civil  power,  therefore,  which  is  the  result  of 
this  union,  was  instituted  by  an  human  act;  and  the  obligation  of  civil 
subjection  is  the  immediate  effect  of  an  human  compact,  and  not  of  a 
divine  law.  In  support  of  this  opinion,  about  the  origin  of  civil  power, 
he  alleges  the  authority  of  St.  Peter,  who  calls  it  the  ordinance  of  man; 
and  then  observes,  as  we  have  observed  above,  that,  notwithstanding 
this  ordinance  of  man,  when  it  is  once  duly  established,  is  confirmed 
by  the  divine  law,  and  so  becomes  the  ordinance  of  God;  yet  the  au- 
thority of  God,  whilst  it  supports  civil  power,  and  enforces  the  duty  of 
civil  subjection,  makes  no  alteration  in  either  of  them,  but  leaves  the 
nature  and  the  limits  of  them  the  same  that  the  act  of  man,  from  which 
they  immediately  ar.ose,  had  originally  made  them. 

Grotius  extends  this  exception  of  extreme  necessity,  as  well  to  indi- 
viduals, repelling  a  private  injury,  as  to  the  body  of  a  community  re- 
pelling such  injuries,  as  either  immediately,  or  in  their  consequences, 
affect  the  public.  Barclay,  he  says,  who  was  a  warm  asserter  of  kingly 
power,  allows,  that  the  body  of  the  people,  or  some  very  considerable 
part  of  this  body,  has  a  right  to  defend  itself  against  the  outrageous 
cruelty  of  its  supreme  governors,  notwithstanding  its  general  subjec- 
tion to  them.  But  for  his  own  part,  though  he  plainly  understands, 
that,  in  proportion  as  what  is  to  be  preserved  by  an  exemption  from  the 
obligation  of  a  law,  is  of  more  value,  the  equity,  which  exempts  it,  is 
the  stronger;  jet  he  declares  himself  to  be  far  from  thinking,  that  even 
individuals,  or,^  however,  that  a  minority  of  the  people,  are  to  be  con- 
demned, if  they  defend  themselves  by  force,  under  the  favour  of  neces- 
sity; provided  they  do  it  in  such  a  manner,  as  not  to  violate  the  regard 
which  they  owe  to  the  general  good  of  the  society. 
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The  character,  under  which  he  here  speaks  of  Barclay,  may,  per- 
haps, lead  the  reader  to  imagine,  that  the  question  concerning  the  kw- 
fulness  of  resistance,  relates  only  to  absolute  monarchies.  For  this  con- 
cession will  have  no  particular  weight,  merely  because  it  is  made  bj  a 
warm  asserter  of  kingly  power,  unless  the  doctrine  of  passive  obedi- 
ence is  peculiar  to  a  monarchical  form  of  government.  But,  in  fact,  the 
question  concerning  resistance,  relates  equally  to  all  forms  of  gorern- 
ment,  except  perfect  democracies.  In  all  other  forms,  there  is  one  part 
of  the  society  which  governs,  whilst  the  other  part  is  governed:  aod 
the  governing  part  is  invested  with  the  supreme  power,  either  perpe- 
tually or  for  a  time.  If,  therefore,  in  an  absolute  monarchy,  where  the 
kine  is  invested  with  perpetual  supreme  power,  the  natural  limitation 
of  this  power  will  give  the  people  a  right  to  resist  him,  when  he  is 
guilty  of  tyranny  and  unsocial  oppression;  the  same  limitations  will, 
under  any  form  of  civil  government,  give  that  part  of  the  society,  which 
is  in  civil  subjection,  a  like  right  to  resist  the  tyranny  and  unsocial  op- 
pression of  the  governing  part.  And,  on  the  contrary,  if  these  limita- 
tions will  not  support  a  right  of  resistance  in  other  constitutions,  they 
will  not  support  such  a  right  against  an  absolute  monarch. 

There  is  another  point  still  to  be  examined;  which,  though  it  doei 
not  belong  to  natural  law,  may  be  proper  to  be  taken  some  notice  ot* 
Our  author  is  of  opinion,  that  whatever  right  of  resistance  there  may 
be  in  other  instances,  the  gospel  has  made  it  unlawful  for  Christiana  to 
defend  themselves  by  force,  where  they  are  persecuted  by  their  supe- 
riors, even  to  death,  upon  account  of  their  religion. 

One  of  the  arguments  which  he  makes  use  of  to  establish  this  opinioo, 
has  nothing  else  to  support  it,  besides  the  silence  of  our  Saviour.  He 
says,  that  Christ,  when  he  allows  his  disciples  to  fly  from  persecutioD, 
allows  no  more.  But  this  direction,  to  avoid  persecution  by  flying  from 
it,  cannot  well  be  construed  as  a  prohibition  of  all  other  means.  And 
there  b  the  less  ground  for  construing  it  in  this  sense,  because  Christ 
gives  such  a  reason  for  it,  as  shows,  that  it  was  not  intended  to  be  a 
general  direction  to  all  christians  about  what  they  may  lawfully  do  to 
secure  themselves  against  persecution,  and  much  less  to  be  a  restrictiTe 
direction,  which  ties  them  down  from  doing  any  thing  else.  ^'Whea 
they  persecute  you  in  this  city,  flee  ye  into  another:  for  verily  I  say 
unto  you,  ye  shall  not  have  gone  over  the  cities  of  Israel,  till  the  son 
of  man  be  come."  We  may  collect  from  the  reason  here  given,  that 
the  direction  relates  only  to  them,  who  were  at  that  particular  time 
commissioned  to  preach  the  gospel  to  the  cities  of  Israel;  before  the 
son  of  man  came  in  power  to  cast  ofi*  the  Israelites  from  being  the  peo- 
ple of  God,  for  rejecting  the  salvation  which  was  offered  to  them. 
Christ  intended  to  inform  those  whom  he  then  sent,  that  the  work  upon 
which  they  were  sent,  did  not  require  them  to  stay  in  any  place  where 
they  should  be  persecuted.  They  were  to  preach  ^e  gospel  in  all  the 
cities  of  Israel:  and  if,  when  they  were  persecuted  in  one  city,  they 
should  flee  to  another,  this  would  be  no  interruption  of  the  work:  be- 
cause they  had  more  places  to  preach  in,  than  they  could  well  gp 
through  in  the  time  which  was  allotted  them.  There  is  nothing  in  any 
part  of  the  instructions  then  given  to  the  apostles,  which  has  the  ap- 

•  Grot  Lib.  I.  Cap.  IV.  h  VII. 
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pearance  of  a  design  to  restrain  christians  from  making  use  of  the  same 
means  to  defend  themselves  against  suffering  injuries  upon  account  of 
their  religion,  that  the  law  of  nature  allows  in  other  cases;  except  that 
thej  were  commanded  not  to  take  a  sword.  And  this  restraint  is  so 
fiir  from  extending  to  all  christians,  that  we  find  it  to  have  been  after- 
wards taken  off  from  the  apostles  themselves  in  such  a  manner,  as 
shows  it  to  have  related  at  first  to  the  particular  commission  upon  which 
they  were  sent.  "When  I  sent  you,"  says  our  Saviour,  "without 
purse,  and  scrip,  and  shoes,  lacked  ye  any  thing?"  And  they  said, 
nothing.  "  But  now  he  that  hath  a  purse,  let  him  take  it,  and  likewise 
his  scrip:  and  he  that  hath  no  sword,  let  him  sell  his  garment  and  buy 


one." 


Christ,  however,  refused  to  be  defended  by  force  against  the  injuries 
which  he  suffered  in  his  own  person:  and  his  patient  enduring  of  per- 
secution is  alleged  to  prove,  that  christians,  in  general,  ought  to  submit, 
with  the  like  patience,  to  any  injuries  that  they  may  suffer,  upon  ac- 
count of  their  religion.  When  St.  Peter  had  drawn  his  swordT  in  the 
defence  of  his  master,  he  was  admonished  to  put  it  up  again;  because 
all  they,  that  take  the  sword,  shall  perish  with  the  sword.  But  no 
stress  can  be  laid  upon  this  admonition,  as  it  contains  rather  a  pruden- 
tial caution,  than  a  rule  of  duty.  It  is  a  matter  of  temporal  interest, 
and  not  of  conscience,  to  avoid  perishing  by  the  sword:  the  fear  of  such 
an  evil  may  produce  an  external  restraint;  but  it  cannot,  when  it  is  ta- 
ken alone,  produce  an  internal  obligation.  The  only  circumstance  in 
what  passed  upon  this  occasion,  that  seems  to  affect  the  present  ques- 
tion, is  our  Saviour^s  ready  submission  to  what  he  was  about  to  suffer, 
and  his  express  refusal  of  defence  by  force.  But  this  circumstance  will 
be  found  to  be  of  no  importance;  if,  instead  of  considering  only  the 
naked  iact,  we  attend  to  the  reason  of  his  refusal.  "Put  up  thy  sword 
into  its  sheath.  The  cup,  which  my  father  hath  given  me,  shall  I  not 
drink  it?  Thinkest  thou,  that  I  cannot  now  pray  to  my  father,  and  he 
shall  presently  give  me  more  than  twelve  legions  of  angels?  But  how 
then  shall  the  scriptures  be  fulfilled,  that  thus  it  must  be?"  He  argues 
against  the  lawfulness  of  defending  him  by  force,  not  from  the  general 
nature  of  the  religion,  which  he  taught,  but  from  the  particular  ap- 
pointment of  providence,  which  had  made  it  his  special  duty  to  submit 
to  the  injuries,  that  were  coming  upon  him.  Our  Saviour's  submis- 
sion, therefore,  under  the  limitation,  which  arises  from  the  reason  of  it, 
does  not  evince  the  necessity  of  a  like  submission,  where  there  is  not 
the  same  or  a  like  reason.  It  will  only  teach  us,  that  as  far  as  the  duty 
of  our  particular  station  or  circumstances  is  attended  with  difficulties 
and  hardships,  whether  they  arise  from  the  injustice  of  men,  or  from  any 
other  cause,  we  are  oblieed,  as  christians,  to  go  through  that  duty  pa- 
tiently, and  are  not  at  liberty  to  decline  it,  or  to  endeavour,  by  force, 
to  release  ourselves  from  the  outward  necessity  of  performing  it,  upon 
account  of  those  difficulties  and  hardships.  Gfrotius  falls  in  with  the 
common  notion,  that  St.  Peter  has  extended  this  example  to  christians 
in  all  stations  and  all  circumstances  whatsoever,  and  makes  use  of  this 
apostle's  authority  as  his  second  argument  to  show,  that  however  al- 
lowable it  may  be  in  cases  of  necessity  to  resist  the  supreme  power  in 
other  instances;  yet  where  we  suffer  for  the  religion  of  Christ,  no  ne- 
cessity will  justify  resistance.     For  St.  Peter  having  exhorted  "  ser- 
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vaDts  to  be  subject  to  their  masters,  to  the  froward  as  well  as  to  tbe 
gentle,  and  to  take  ill  usage  patiently,  enforces  his  exhortation  bj  ob- 
serring,  that  they  were  hereunto  called:  because  Christ  also  suffered 
for  us,  leaving  us  an  example,  that  we  should  follow  his  steps;  who, 
when  he  was  reviled,  did  not  revile  again;  when  he  suffered,  he  threa- 
tened not,  but  committed  himself  to  him,  that  judgeth  righteouslj." 
We  must  allow,  that  a  general  rule  of  behaviour  arises  out  of  this  ex- 
ample, and  such  a  rule,  as  all  christians  are  obliged  to  follow.    The 
rule  is  what  was  just  now  stated  at  large:  whatever  hardships  tbe  dutj 
of  our  station  brings  upon  us,  we  must  bear  them  patiently;  and  must 
not  desert  our  duty  for  the  sake  of  avoiding  them.     Now  absolute  sub- 
mission is  the  natural  duty  of  slaves;  and  to  such  as  these  the  aposde's 
exhortation  is  here  addressed.     The  occasion,  which  led  him  to  press 
the  performance  of  this  duty,  will  show  us  the  great  propriety  of  en- 
forcing it  by  the  example  of  Christ.    We  have  already  taken  notice  of 
a  mistaken  opinion,  which  then  prevailed,  that  the  gospel  releases  those, 
who  embrace  it,  from  all  subjection  whatsoever,  and  places  them  in  a 
state  of  full  liberty.     St.  Peter,  therefore,  in  opposition  to  this  opinion, 
first  commands  servants  to  be  subject  to  their  masters,  and  then  informs 
them,  that  they  mistook  the  design  of  Christianity:  for  though  slavery 
is  a  state  of  hardships,  yet  the  religion  which  they  had  embraced,  as 
they  might  learn  from  the  example  of  its  author,  was  not  designed  to 
release  them  from  the  duty  of  their  station,  upon  account  of  any  hard- 
ships, that  attend  the  performance  of  it.     I  would  be  understood  to 
mean,  that  this  example  of  Christ  can  be  applied  only  to  slaves,  and 
that  no  others  are  obliged  to  follow  it.     The  general  rule,  which  arises 
from  it,  is  applicable  to  all  persons  in  every  station,  where  the  duty  of 
their  station  is  attended  with  hardships.     But  before  it  can  be  appUed, 
as  Grotius  applies  it,  to  prove,  that  we  are  not  at  liberty,  as  we  are 
christians,  to  resist  the  unsocial  injuries  which  we  suffer  from  our  civil 
governors,  upon  account  of  our  religion;  absolute  submission  to  all  the 
unsocial  injuries,  which  they  can  bring  upon  us,  must  be  shown  to  be 
the  duty  of  our  station,  as  we  are  members  of  civil  society.     If  such 
absolute  submission  is  a  duty,  which  naturally  arises  out  of  civil  sub- 
jection, the  example  of  Christ  will  show  us,  that  his  religion  does  not 
discharge  us  from  it.     But  if  our  station  does  not  naturally  require  it 
of  us,  the  religion  of  Christ  does  not  enjoin  it;  whether  we  suffer  un- 
justly by  the  unsocial  oppression  of  our  civil  governors,  upon  account 
of  this  religion,  or  upon  any  other  account;  and  the  example  of  Christ 
is  out  of  the  question. 

Grotius,  in  support  of  the  doctrine  of  passive  obedience  and  non-re- 
sistance, when  we  are  persecuted  for  the  relieion  of  Christ,  urges,  in 
the  last  place,  that  St.  Peter  exhorts  us  to  rejoice,  when  we  suffer  as 
christians.  But  if  this  would  prove  any  thing  in  the  present  question, 
it  would  prove  too  much.  Grotius  allows,  tnat  Christ  has  permitted 
us  to  save  ourselves  from  persecution  by  flight:  and  yet,  if  the  apostle's 
exhortation  to  rejoice,  when  we  suffer  as  christians,  would  prove,  that 
the  members  of  a  civil  society  have  not  the  same  right  to  resist  the  un- 
social injuries  which  are  done  them  upon  account  of  their  religion,  that 
they  have  to  resist  the  like  injuries  which  are  done  them  upon  any  other 
account,  the  same  exhortation  would  prove,  that  they  ought  not  to  fly 
from  persecution.     For,  if  rejoicing  in  sufferings  is  inconsbtent  wiu 
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eodeavouring  to  repel  them^  it  is  equally  inconsistent  with  endeavour- 
ing to  avoid  them.  But  mankind  are  forced,  in  fact,  to  submit  to  many 
avilS)  which,  of  right,  they  might  repel  or  avoid,  if  it  was  in  their  power: 
and  christians,  like  other  men,  are  exposed  to  such  evils  as  these,  some- 
times upon  other  accounts,  and  sometimes  upon  account  of  their  religion. 
When  we  are  in  these  circumstances,  we  have  need  of  consolation:  and 
the  apostle  gives  us  this  consolation,  if  we  are  brought  into  them  upon 
account  of  the  religion  of  Christ,  by  assuring  us,  that  such  sufferings 
are  matter  of  rejoicing;  because  they  will  be  amply  recompensed  to  us. 
If  this  is  St  Peter's  meaning,  his  exhortation  to  rejoice,  if  we  suffer  as 
christians,  does  not  determine  any  thing  about  the  right  of  repelling  or 
of  avoiding  persecution:  it  is  only  an  encouragement  to  us  to  bear  per- 
secution well,  and  not  to  despair  under  it,  when  we  cannot  secure  our- 
selves a^dhst  it. 

XV.  In  the  general  question  concerning  the  right  of  ^.^i   -^    ^^^ 
resistance,  it  is  usually  objected,  that  there  is  no  com-  necenaiy  to  fix 
mon  judge  who  is  invested  with  authority  to  determine  the  point  where 
between  the  supreme  governors  and  the  people,  where  bSns.  '*"'**"^* 
die  ri^t  of  resistance  begins:  and  the  want  of  such  a 
judge  IS  supposed  to  leave  the  people  room  to  abuse  this  right:  they 
may  possibly  pretend,  that  they  are  unjustly  oppressed,  and  upon  this 
pretence  may  causelessly  and  rebelliously  take  up  arms  against  their 
governors;  though  they  are  laid  under  no  other  restraints,  and  no  other 
c<HDpul8ton  is  made  use  of,  but  what  the  general  nature  of  civil  society, 
or  the  particular  circumstances  of  their  own  society  require.     But  be 
diis  as  it  may,  the  possibility  that  a  right  maybe  abused,  does  not  prove 
that  no  such  right  subsists.     If  we  would  conclude,  on  the  one  hand, 
that  the  people  have  no  right  of  resistance,  because  this  right  is  capa- 
ble of  being  abused,  we  might,  for  the  same  reason,  conclude,  on  the 
other  hand,  that  supreme  governors  have  no  authority.     Whatever  au- 
thority these  governors  have  in  any  civil  society,  it  was  given  them  for 
the  common  benefit  of  the  society:  and  it  is  possible,  that,  under  the 
colour  of  this  authority,  they  may  oppress  the  people,  in  order  to  pro- 
mote their  own  separate  benefit. 

When  they,  who  make  this  objection,  have  explained  what  they  mean 
by  an  authorized  judge,  we  shall  be  able  to  determine  whether  there 
is  any  such  judge  or  not,  and  how  far  the  nature  of  civil  government, 
or  of  the  right  that  we  are  speaking  of,  will  admit  of  one.  If  they 
mean  a  civil  judge,  who  is  invested  either  by  social  union,  or  by  con- 
stitutional appointment,  with  authority  to  declare,  when  the  grievances 
of  the  people  will  justify  resistance,  there  neither  is,  nor  can  be,  any 
such  judge.  For,  in  the  first  place,  the  supposition,  that  the  civil  go- 
vernors, from  whom  the  grievances  came,  are  invested  with  supreme 
Eower,  makes  the  notion  of  such  a  judge  a  plain  contradiction:  because 
is  office,  as  it  would  give  him  a  civil  power  of  controlling  those  go- 
vernors, would  imply,  that  he  has  a  civil  power  superior  to  the  su- 
preme. And,  secondly,  the  right  itself  cannot,  in  its  own  nature,  be 
subject  to  the  jurisdiction  of  a  civil  judge:  because  it  is  a  natural,  and 
not  a  civil  right:  it  is  so  much  of  the  natural  right  of  repelling  injuries 
bj  fierce,  as  is  exempted  from  civil  subjection. 
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To  ibis  question. — Who  shall  be  judge,  whether  the  supreme  fgh 
vernors  act  contrary  to  their  trust^  *Mr.  Locke  replies,  the  people  shall 
be  judge.  If  he  means,  that  the  people  have  such  a  civil  juriadictioa 
in  this  matter,  as  gives  them,  at  least  in  the  view  of  civil  sodetj, 
a  right  of  resistance,  whenever  thej  determine  for  themselves,  tbitthef 
have  such  a  right;  it  will  be  difficult  to  support  the  truth  of  this  replj. 
The  supposition  of  such  a  jurisdiction  is  attended  with  the  absunlitf 
already  mentioned:  it  implies  a  civil  jurisdiction  in  the  people,  wUck 
is  superior  to  the  supreme.  Civil  governors,  who  are  invested  witk 
supreme  power,  are  sometimes  said  to  be  accountable  to  God  alone: 
and  however  exceptionable  this  rule  may  be,  as  it  is  commonly  Or 
plained,  we  shall  find  it  to  have  some  truth  in  it,  when  it  is  explained 
as  it  ought  to  be.  No  persons  whatsoever,  either  separately  or  eoUe^ 
tively,  have  any  civil  jurisdiction  over  such  governors;  and,  eonae* 
quently,  they  are  not  accountable  to  any  human  superiors  as  to  M 
judges.  But,  in  the  mean  time,  they  are  not  at  liberty  to  do  what  dttf 
please,  without  any  external  control.  Though  they  are  not  aecoaidr 
able  to  the  people  as  to  a  civil  superior;  yet  the  people,  as  fiir  as  thef 
are  not  in  subjection,  have  a  natural  right  to  repel  the  unsocial  violeoee 
of  such  governors.  In  the  same  sense,  therefore,  that  supreme  govenoo 
are  accountable  only  to  God,  the  people,  however  they  may,  in  other 
instances,  be  accountable  to  their  civil  governors,  are,  in  the  exercise  of 
the  right  of  resistance,  accountable  only  to  God. 

The  people  shall,  indeed,  be  judge,  when  the  supreme  governors  haie 
acted  contrary  to  their  trust.  But  their  right  of  judging  is  not  founded 
in  civil  jurisdiction:  it  is  such  a  right  of  judging,  as  all  mankind  were 
possessed  of  in  a  state  of  natural  liberty.  Mr.  Locke  compares  the  case 
of  the  people  and  of  the  supreme  governors  to  the  case  of  a  private  pc^ 
son,  who  appoints  a  trustee  or  deputy  to  act  for  his  benefit,  and  aski, 
**  Who  shall  be  judge,  whether  his  trustee  or  deputy  acts  well  and 
according  to  the  trust  reposed  in  him,  but  he,  who  deputes  him,  and 
must,  by  having  deputed  him,  have  still  a  power  to  discard  him,  whea 
he  fidls  in  his  trust^  If  this  be  reasonable,  in  particular  cases  of  prifile 
men,  why  should  it  be  otherwise  in  that  of  the  greatest  moment,  where 
the  welfare  of  millions  is  concerned,  and  also,  where  the  evil,  if  sot 
prevented,  is  greater,  and  the  redress  very  difficult,  dear,  and  daa^ 
rous?''  In  order  to  see,  whether  this  reasoning  is  applicable  to  the  pout 
in  question,  let  us  consider  what  that  point  is.  The  supreme  go?erD- 
ors  of  a  civil  society  have  a  right  to  direct  and  to  compel  the  pe<^ 
as  far  as  the  purposes  of  a  social  union  extend.  It  is  an  injury  to  these 
^vernors  to  resist  them  in  the  exercise  of  this  right:  and  this  iajorj 
18  ranked  amongst  the  worst  of  crimes,  and  is  called  rebellion.  Bot 
where  this  right  of  the  supreme  governors  ends,  as  it  does  where  they 
exceed  the  limits  of  all  civil  power,  the  people  have  a  right  of  resis- 
tance. The  question  then  is,  who  shall  judge,  where  the  former  ri^t 
ends  and  the  latter  begins?  Mr.  Locke  replies,  that  the  people  shall 
judge,  in  the  same  manner,  and  for  the  same  reasons,  that  a  private  per- 
son, who  has  appointed  a  trustee  or  deputy  to  act  for  his  benefit,  is  the 
judge,  when  his  trustee  or  deputy  has  failed  in  the  trust,  and  maj  dis- 
card him  for  having  so  &iled.  This,  indeed,  is  certain,  that  where  I  have 

•  Locke's  Works,  V.  II.  p.  245. 
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appointed  any  person  to  act  for  me;  and  be,  by  this  appointment,  acquires 
no  rieht  of  bis  own,  but  only  stands  obliged  to  me  to  act  according  to 
my  pleasure  and  for  my  sole  benefit;  I  may  discard  him,  whenever  I 
think  fit;  and  since,  by  the  supposition,  he  has  no  right  in  the  trust  or 
no  interest  in  it,  which  is  properly  his  own;  I  shall  do  him  no  injury, 
though  I  discard  him  without  any  reason.  But  it  is  possible,  likewise, 
that  my  trustee  or  deputy,  notwithstanding  the  appointment  comes  ori- 
ginally from  me,  may,  in  consequence  of  this  appointment,  acquire  a 
right  or  interest  of  his  own  in  the  trust.  Though  this  right  should 
be  so  connected  with  the  trust,  as  to  be  forfeited,  when  the  trust  is  bro- 
ken; yet  he  cannot  justly  be  removed  at  my  pleasure:  it  would  be  an 
injury  to  discard  him,  when  he  had  not  broken  the  trust:  because  it 
would  deprive  him  of  a  right  which  is  his  own.  Indeed  he  holds  this 
right  conditionally:  he  loses  it,  whenever  he  breaks  his  trust.  But  1 
should  injure  him,  if  I  was  to  put  him  out  of  the  trust  beibre  this  event 
has  happened.  Upon  this  account,  if  he  and  I  live  in  a  state  of  civil 
society,  the  public  will  not  suffer  me  to  take  the  trust  from  him  at  my 
own  discretion,  but  will  judge  by  itself  or  its  magistrates,  whether  he 
has  so  broken  the  trust,  as  to  have  forfeited  the  right  which  goes  along 
with  it.  If  we  live  in  a  state  of  nature,  where  na  common  judge  is 
provided;  then,  indeed,  I  must  judge  for  myself:  but  he,  on  the  other 
hand,  has  the  same  liberty  to  judge  for  himself:  and  if  he  is  persuaded, 
that  the  trust  has  been  faithfully  discharged,  he  is  not  obliged  to  give 
up  his  right  upon  my  sentence.  I  am  a  judge  indeed;  but  1  am  not  an 
authorized  judge:  I  may  determine  upon  the  matter,  but  I  can  only 
determine  for  myself,  and  have  no  authority  to  determine  for  him.  I 
may,  likewise,  act  upon  my  own  judgment:  if  I  am  persuaded,  that  he 
has  forfeited  the  trust,  and  with  it,  the  interest  which  he  had  in  it;  I 
may  endeavour  to  dispossess  him  by  force:  but  he,  on  the  other  hand, 
may  act  upon  his  own  judgment;  and  if  he  thinks,  that  he  has  not  bro- 
ken the  trust,  he  may  endeavour  by  force  to  defend  himself  in  the  pos- 
session of  that  right  which  he  has  in  the  trust.  Now  though  we  should 
consider  a  supreme  civil  governor  as  a  trustee  for  the  benefit  of  the 
people,  yet  the  trust  is  plainly  of  this  latter  sort  He  has  an  interest 
of  his  own  in  the  trust,  or  acquires  a  right  of  his  own  by  being  invested 
with  it.  The  people,  therefore,  are  not  at  liberty  to  discard  him  at  plea- 
sure; as  they  would  be,  if  he  was  a  trustee  for  their  sole  benefit.  Sup- 
pose him  to  incur  a  forfeiture  whenever  he  breaks  his  trust;  yet  if  the 
people  deprive  him  of  it  under  pretence,  that  he  has  broken  it,  when 
ne  has  not,  they  injure  him:  because  by  depriving  him  of  the  trust, 
they  deprive  him  of  a  right,  which  they  gave  him  by  appointing  him 
to  be  their  trustee.  The  question,  therefore,  is,  who  snail  be  judge 
between  him  and  them,  whether  he  has  broken  the  trust^  Civil  society 
provides  no  authorized  judge  between  these  two  parties.  The  people, 
indeed,  shall  judge:  but  they  are  not  authorized  judges:  the  supreme 
governor  has  the  same  right  to  judge,  that  they  have,  and  is  not  bound 
to  submit  to  their  sentence.  If  they  are  persuaded,  that  he  acts  tyran- 
nically; this  persuasion  may  justify  their  resistance:  but,  in  the  mean 
time,  if  he  is  persuaded,  that  what  he  does  is  within  the  limits  of  civil 
power,  this  persuasion  mil  equally  justify  him  in  supporting  his  own 
act.  Both  parties  are  naturally  obliged  to  judge  by  the  same  rule:  the 
arbitrary  will  of  the  supreme  governor  is  not  the  measure  of  what  he 
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has  a  right  to  do;  and  the  arbitrary  will  of  the  people  is  DOt  the  met- 
sure  of  their  right  of  resistance.     Whilst  he  acts  within  the  natani 
limits  of  civil  power,  they  have  no  right  to  resist  him:  and  when  he 
exceeds  these  limits,  he  has  no  right  to  direct  or  compel  them.    Bat 
each  party  has  an  equal  right  to  judge  whether  he  has  kept  within 
those  limits,  or  has  exceeded  them:  and,  consequently,  neither  of  thea 
are  authorized  judges  in  the  case.     Whether  the  supreme  goverBiog 
body  consists  of  a  single  person,  as  in  monarchies,  or  of  a  number  of 
persons,  as  in  other  forms  of  government;  if  we  were  to  consider  it « 
a  trustee  or  deputy  for  the  people,  that  holds  the  trust  or  deputatim 
precariously,  and  has  no  right  conferred  upon  it  by  being  appointed  to 
this  office;  the  people  would  then  be  authorized  judges  of  the  bel»* 
viour  of  this  supreme  body:  nothing,  which  they  determined  about  its 
behaviour,  could  be  wrong:  they  might  remove  it  from  its  offiee  be 
every  feult,  or  for  every  suspicion,  or  even  without  any  bkult  or  any 
suspicion  at  all.     But  the  governing  part  of  a  civil  society,  whilst  it  is 
a  trustee  for  the  general  benefit,  is  not  a  precarious  trustee,  that  has  no 
right  of  its  own,  and  holds  at  the  will  of  the  part,  which  is  governed. 
Its  power  is  limited  indeed  by  the  purposes  of  social  union;  so  that  the 
people  are  not  in  subjection  to  it,  and  may  lawfully  resist  it,  when  it 
counteracts  these  purposes.     But  it  has  a  right  to  this  limited  power, 
and  cannot  be  justly  deprived  of  it  without  cause,  or  be  lawfully  re* 
sisted  in  the  exercise  of  it.     Thus  the  nature  of  civil  power  does  not 
give  the  people  a  full  and  absolute  right  to'^fesist  or  to  discard  their  so« 
preme  governors,  whenever  they  please,  or  does  not  make  them  final 
judges  hy  investing  them  with  civil  authority  to  determine,  when  re* 
sistance  is  lawful.    Judges  they  are,  but  not  civil  or  authorized  judges. 
They  judge  in  this  case  of  their  own  right  to  resist,  and  of  the  right  of 
the  supreme  governors  to  compel,  in  the  same  manner  only,  that  indi- 
viduals judge  of  each  others  right  in  a  state  of  nature;  where  each  partj 
is  at  liberty  to  make  use  of  his  own  force  against  others,  for  the  support 
of  what  appears  to  him  to  be  his  own  right:  but  those  others  are  in  the 
meantime  as  much  at  liberty  to  judge  for  themselves,  as  he  is,  and  are 
likewise  at  liberty  to  make  use  of  their  force  to  oppose  his  demands,  if 
force  is  necessary,  and  they  are  persuaded  that  the  demands  are  unjust 
In  short,  when  the  question  is,  whether  the  supreme  governors  of  a 
civil  society  have  abused  their  trust  by  counteracting  the  ends  of  social 
union;  the  case  is  of  such  a  sort,  that  no  civil  judge  is  or  can  be  provi- 
ded for  it.  But  it  does  not  follow  from  hence,  that  there  is  no  judge  at  all: 
each  of  the  parties  are  left  to  judge  for  themselves,  as  if  they  were  still 
in  a  state  of  nature.    Both  parties  are  accountable  to  God,  if  they  judge 
wrongly  and  act  upon  this  judgment:  but  neither  of  them  is  bound  to 
submit  to  the  judgment  of  the  other. 

Treason  and  r©-  xVI.  It  is  a  groundless  suggestion,  that  a  right  of 
^^^^8^  resistance  in  the  people  will  occasion  treason  and  rebel- 
withs^ding  right  ^ion;  or  that  it  will  weaken  the  authority  of  civil  go- 
of resistance.  vernment,  and  will  render  the  office  of  those,  who  are 
invested  with  it,  precarious  and  unsafe,  even  though  they  administer  it  with 
the  nicest  prudence  and  with  all  due  regard  to  the  common  benefit  The 
right  of  resistance  will  indeed  render  the  general  notion  of  rebellion  less 
extensive  in  its  application  to  particular  facts.  All  use  of  force  again^ 
such  persons,  as  are  invested  with  supreme  power,  would  come  under 
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the  notioD  of  rebellion,  if  the  people  had  no  right  of  this  sort:  whereas, 
if  they  have  such  a  right,  the  use  of  force  to  repel  tyrannical  and  un- 
social oppression,  when  it  cannot  be  removed  by  any  other  means,  must 
have  some  other  name  given  to  it.  So  that,  however  true  it  may  be, 
that  in  consequence  of  this  right  of  resistance,  supreme  governors  will 
be  liable  of  right  to  some  external  checks,  arising  out  of  the  law  of  na* 
tore,  to  which  they  would  otherwise  not  be  liable;  yet  it  cannot  pro- 
perly be  said  to  expose  them  to  rebellion. 

But^  the  great  stress  of  the  present  question  is,  not  what  name  the 
use  of  force  to  repel  unsocial  and  tyrannical  oppression  is  to  be  called 
by,  but  what  effect  it  will  have  upon  the  general  security  of  those,  who 
are  appointed  to  govern  a  commonwealth,  and  upon  the  authority  whi6h 
is  necessary  to  be  kept  up,  in  order  to  enable  them  to  discharge  their 
trust  with  benefit  to  the  public.  Now  the  security  of  civil  governors 
depends  partly  upon  the  consciences  of  their  subjects,  and  partly  upon 
the  natural  strength  and  influence  which  they  have  in  their  hands.  The 
ties  of  conscience  procure  them  obedience  and  submission-  upon  a  prin- 
ciple of  duty:  and  the  strength  and  influence  which  goes  along  with 
their  office,  procure  the  like  obedience  and  submission  from  such  as 
would  disregard  their  duty,  if  it  was  not  enforced  by  compulsion.  They 
will  have  this  latter  security  to  guard  their  persons,  and  to  support  their 
authority,  whether  the  people  have  a  right  of  resistance  or  not.  And, 
in  fiiet,  there  is  more  danjjer  of  their  making  an  undue  use  of  their 
strength  and  influence,  to  support  themselves  when  they  do  wrong, 
than  of  their  wanting  a  sufficient  security  against  any  attempts  of  fac- 
tion, when  they  do  right:  it  is  more  likely  that  they  should  have  it  in 
their  power  to  compel  the  people  to  submit  to  unsocial  oppression,  than 
that  they  should  be  in  danger  of  being  hurt  by  rebellion,  under  the 
pretence  of  a  right  of  resistance.  But  this  strength  and  influence  is 
not  their  only  security:  for  as  long  as  they  pay  a  due  regard  to  the  com- 
mon good,  the  principle  of  conscience  will  procure  them  social  obedi- 
ence and  submission,  and  will  support  their  authority:  because  a  right 
of  resisting  lawless  power  can  never  be  a  foundation  in  conscience  for 
using  force  against  just  authority.  In  short,  upon  whatever  principles 
passive  obedience  and  absolute  subjection  might  be  obtained,  if  the  peo- 
ple had  no  right  of  resistance;  upon  the  same  principles  social  obedience 
and  civil  subjection  may  be  obtained,  though  they  have  such  a  right. 
We  cannot  suppose  supreme  governors  to  have  strength  enough  in  their 
hands  to  enforce  absolute  subjection,  and  to  secure  them  in  the  exer- 
cise of  arbitrary  power;  without  supposing  them  to  have  strength 
enough  to  enforce  civil  subjection,  and  to  secure  them  in  the  exercise 
of  social  power.  And  if  a  sense  of  duty  would  operate  effectually  to 
prevent  the  people  from  resisting  their  governors  at  all,  it  will  cer- 
tainly operate  as  effectually  to  prevent  them  frcmi  resisting  without  a 
just  cause. 

61 


482  INSTITUTES  OF  B.  Q. 

CHAPTER  IX. 

OF  THE  LAW  OF  NATIONS. 

I.  Itowfar  the  law  of  nations  is  a  positive  law. — II.  Nations  arecafu- 
tie  of  an  obligation  by  compact. — III.  In  what  sense  prescription  » 
a  right  of  the  law  qf  natums.^-IV.  No  evidence  qf  apositioelawif 
nations  to  be  coUectedfrom  usage. — Y .  Law  qf  ncdums  may  beftnmi 
by  reason^  or  by  testimony. — VI.  Effects  qf  the  right  qf  territory.-^ 
y  II.  Questions  about  extent  qf  territory j  bdong  to  tiie  law  qf  m- 
tions. — VIII.  No  right  of  territory  in  things  that  do  not  admit  if 
property. — IX.  Different  sorts  of  war. — X.  Solemn  u^oTj  what;  mi 
why  cdMed  just  war. — XI.  Justifying  causes  qf  war. — ^XII.  A  na- 
tion may  be  accounlcMe  for  the  act  of  one  of  its  menthers.—'JSSL 
Members  of  a  nation  account  aide  for  injuries  done  by  tJf.—XIV. 
One  nation  may  ktwfuUy  assist  another  in  war. — XV .  What  is  law- 
ful in  war. — Xvl.  Property^  how  acquired  in  war. — XVII.  WU 
prevents  prisoners  qf  war  from  being  slaves. — XVIII.  Effects  (jfi 
declaration  qf  war. — XIX.  Law  qf  nations  in  respect  of  states  M 
are  neutral  in  a  war. — XX.  Privileges  qf  ambassadors^  how  far 
natural. — XXI.  PuUic  compacts  are  either  treaties  or  sponsums.^ 
XXIL  Compacts  between  nations  at  peaesy  or  nations  at  war.— 
XXIII.  Equal  and  unequal  compacts  qf  natums.-^XXlY.  QfOr 
pacts  qf  the  same  matter  unlh  the  law  qf  naturSy  or  of  ^enA 
matter. 

How  &r  the  law  of  I.  In  the  general  division  of  laws,  *I  haveMovd 
nations  is  a  posi-  Grotius,  and  have  reckoned  the  law  of  nations  amon^ 
tiyc  law.  ^g  positive  laws  of  human  institution.     But,  thoo^ 

there  is  enough  of  positive  institution  in  it  to  justify  this  divisioD,  yet 
there  is  reason  to  doubt  whether  it  is  such  a  positive  law  as  he  suppo- 
ses it  to  be. 

The  law  of  nations,  according  to  f  his  account  of  it,  is  a  s^em,or 
collection  of  rules,  which  derives  its  authority  from  the  positive  con- 
sent of  all,  or  of  most  nations.  He  first  considers  the  several  nations, 
or  civil  societies  of  the  world,  as  so  many  collective  persons,  who  are 
formed  into  one  great  society,  including  all  mankind:  and  then  he  8Qp- 
poses  the  law  of  nations  to  be  the  dictate  of  the  common  understandine 
and  will  of  this  great  body,  in  the  same  manner  as  the  civil  law  of  each 
distinct  civil  society  is  tne  dictate  of  the  common  understanding  sai 
will  of  these  smaller  bodies. 

If  we  were  only  to  object  here,  that,  in  the  great  society  of  all  na- 
tions, there  is  no  common  superior  invested  with  authority  to  prescribe 
laws,  we  should  not  take  the  matter  up  high  enough.  For,  in  asoeietf 
of  equals,  where  there  is  no  common  superior,  who  has  authority  over 
the  whole,  J  the  general  body  of  the  society,  taken  together,  is  supe- 
rior to  each  of  the  members  taken  separately,  and  has  authority  to  pre- 
scribe laws  to  each.  But  this  authority,  in  a  society  of  equals,  arises 
from  their  social  union;  that  is,  from  the  compact  by  which  they  haft 

^SeeBookl.  Chap.X.§XL     f  C»>t  l-i^.  I.  Cap.  I.  ^XIV.     4  See  Book  IL  Chap.  VI.  ^1 
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bound  themselves  to  aet  for  some  common  purpose,  under  the  direction 
of  the  common  understanding.  And  the  want  of  such  a  voluntary 
union  amongst  the  several  nations  of  the  world,  is  the  reason  wjiy  there 
is  in  this  great  society,  no  legislative  power,  or  no  authority  to  esta- 
blish positive  laws. 

Some  sort  of  union  there  is  between  all  nations:  they  are  all  included 
in  the  collective  idea  of  mankind,  and  are  frequently  spoken  of  under 
this  general  name.  But  this  is  not  a  social  union:  the  several  parts  of 
this  collective  idea,  whether  we  consider  the  great  body  of  mankind  as 
made  up  of  individuals  or  of  nations,  are  not  connected,  as  the  several 
parts  of  a  civil  society  are,  by  compact  amongst  themselves:  the  con- 
nexion 18  merely  notional,  and  is  only  made  by  the  mind,  for  its  own 
convenience* 

Nature  has,  likewise,  made  such  a  connexion  between  all  mankind, 
as  (Aliges  them  to  abstain  from  what  is  productive  of  harm  to  one  another, 
and  to  do  what  is  productive  of  mutual  good.  But  this  connexion, 
whikt  it  is  the  foundation  of  the  law  of  nature,  cannot,  without  the  in- 
tervention of  some  social  compact,  be  the  foundation  of  any  positive 
law.  We  find,  that  all  mankind,  when  we  consider  them  as  individuals, 
are  obliged,  by  their  condition  and  circumstances,  to  do  good,  and  to  do 
no  hanm  but  diis  obligation  does  not  give  them  any  power  to  prescribe 
laws  to  one  anether,  tul  they  have  agreed  to  unite  themselves  into  so- 
cieties. In  like  manner,  all  nations,  when  we  consider  them  as  so  many 
eoUective  persons,  are  obliged  to  observe  the  same  law  of  nature.  But 
this  obligation  gives  them  no  positive  legislative  power  over  one  another: 
it  does  not  give  atly  one  nation,  or  any  number  of  nations,  authority  to 
bind  the  rest,  either  to  do  any  thing  which  the  law  of  nature  has  not 
enjoined,  or  to  avoid  any  thing  which  this  law  has  not  forbidden. 

But  though,  for  want  of  asocial  union,  and,  consequently, of  a  legis- 
lative power,  amongst  the  several  nations  of  the  world,  there  cannot  be 
any  such  positive  law  of  nations,  as  Grotius  has  imagined,  yet  the  law 
of  nations  may  be  distinguished  from  the  law  of  nature:  and  the  foun- 
dation of  this  distinction  is  laid  in  general  agreement  and  positive  insti- 
tution. A  number  of  individuals,  who  have  formed  themselves  by  mu- 
tual eompact  into  one  body,  under  an  obligation  of  acting  by  the  direc- 
tion of  the  common  understanding,  for  some  certain  purposes,  are  bound 
to  consider  themselves,  in  respect  of  these  purposes,  as  one  moral  per- 
son. But  the  rest  of  mankind,  as  they  are  not  parties  in  this  compact, 
are  under  no  natural  obligation  to  take  notice  of  it,  and  are  still  at  liberty 
to  consider  and  to  treat  the  society  as  a  large  company  of  unconnected 
and  individual  persons.  Since,  therefore,  in  the  mutual  intercourse  of 
mankind,  civil  societies  are  universally  considered,  and  treated  by  one 
anodier,  as  collective  moral  persons;  and  the  several  members  of  such 
societies  are  considered  and  treated,  not  merely  as  separate  individuals, 
but  as  parts  of  these  collective  persons,  this  personality,  which  is  thus 
given  to  civil  societies,  must  be  derived  from  some  universal  consent  or 
agreement  of  all  nations.  We  see  something  like  this  within  a  civil 
society,  when  some  of  its  members  have,  by  compact,  associated  them- 
selves for  a  private  purpose  of  their  own.  This  compact  obliges  them 
to  act  together,  and  to  consider  themselves,  in  reference  to  this  purpose, 
as  one  collective  body,  or  one  moral  person.  But  the  civil  community 
to  which  they  belong,  considers  them  still  as  so  many  distinct  individu- 
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als.  Fdr,  however  the  civil  law,  in  the  case  of  partnerships,  may  sup- 
port the  particular  claim,  which  the  private  compact  that  is  between 
them,  gives  the  several  partners,  either  upon  the  common  stock,  or  upon 
one  another;  yet  it  does  not  treat  the  associated  body  as  one  moral  per« 
son.  Such  a  body  cannot  receive  a  legacy,  and  cannot  sue  or  be  sued, 
in  a  corporate  capacity:  it  has  not  this  sort  of  personality  in  the  view 
of  the  society,  till  it  has  been  incorporated  by  some  public  act.  lolike 
manner,  a  civil  community,  within  the  great  body  of  mankind,  however 
the  members  of  it  may  be  connected  amongst  themselves  by  a  social 
compact,  is  only  a  large  company  of  unconnected  individuals  in  respect 
of  all  others  who  are  not  parties  to  this  compact;  till  mankind,  by  i 
general  or  public  act,  have  agreed  to  consider  it  as  a  moral  person. 

This  general  act  of  consent  is  the  foundation  of  the  law  of  natioiis,as 
far  as  this  law  differs  from  the  law  of  nature.  The  matter  of  both  these 
laws  is  the  same:  the  law  of  nations,  as  well  as  the  law  of  nature,  eon- 
mands  whatever  is  beneficial,  and  forbids  whatever  is  hurtful  to  man- 
kind in  general.  But  whilst  the  matter  of  them  is  the  same,  the  ob* 
jects  of  Siem  are  different:  the  law  of  nature  considers  mankind  as  in* 
dividual  persons;  the' law  of  nations  considers  them  as  formed  intoed- 
lective  persons.  Thus  the  same  law,  which  is  called  the  law  of  nature, 
when  it  is  applied  to  separate  and  unconnected  individuals,  iscalledtke 
law  of  nations,  when  it  is  applied  to  the  collective  bodies  ot  civil  so* 
cieties,  considered  as  moral  agents,  or  to  the  several  members  of  dvil 
societies  ccmsidered,  not  as  distinct  agents,  but  as  parts  of  these  collec- 
tive bodies. 

.  IL  The  law  of  nature,  in  this  application  of  it,  is  not 

Me^^cS^MTobSS^  ^^^  ^"^y  measure  of  the  obligations  that  nations  nwy  ke 
tion  hj  compact  under  towards  one  another.     When  they  are  considered 

as  moral  agents,  they  become  capable,  as  individuals  are, 
of  binding  themselves  to  one  another  by  particular  compacts,  or  treaties, 
to  do  or  to  avoid  what  the  law  of  nature  has  neither  commanded  nor 
forbidden.  But  these  obligations,  which  thus  differ  in  their  matter 
from  the  law  of  nature,  neither  arise  from  a  positive  law  of  nations,  nor 
produce  such  a  law.  They  arise  from  immediate  and  direct  consent, 
and  extend  no  farther  than  to  those  nations,  that,  by  their  ovrn  aetof 
immediate  and  direct  consent,  have  made  themselves  parties  to  then* 
In  what  flense  pre-  HI*  In  Speaking  of  the  right  of  prescription,  *1  hid 
Bcription  is  angfat  occasion  to  observe,  that  the  natural  foundation  of  it  ii 
^  die  law  of  DA.  ^niy  conjectural;  and  that  the  right  itself  would  hate 

been  precarious  and  uncertain,  if  it  had  not  been  esta* 
blished  by  the  general  consent  of  mankind.  But  this  right,  notwitk* 
standing  it  is  thus  established,  will  afford  us  no  evidence,  that  there  is 
a  positive  law  of  nations  which  is  distinct  from  the  law  of  nature  ap- 
plied to  civil  societies,  as  if  they  were  moral  agents*  For  the  notion 
of  such  a  law  of  nations  not  only  supposes  that  it  introduces  and  esta- 
blishes rights  which  have  no  foundation,  or  no  certain  foundation  in  no- 
ture,  but  likewise  that  it  regards  mankind  only  as  they  are  formed  into 
civil  societies.  Whereas,  the  general  consent,  which  establishes  tk 
right  of  prescription,  though  by  ascertaining  this  right  it  produces  is 
effect  which  the  law  of  nature,  without  its  assistance,  would  not  hafe 

*  8ee  Book  I.  Chap.  VIII.  §  VIL 
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produced,  regards  mankind  equally^  whether  we  consider  them  as 
formed  into  civil  societies,  or  as  subsisting  independently  in  a  state  of 
nature.  And  if  the  right  of  prescription  would  take  place  amongst  in- 
dividuals in  a  state  of  nature,  we  cannot,  with  any  propriety,  call  the 
general  consent,  which  establishes  it,  a  positive  law  of  nations:  because 
the  notion  of  a  law  of  nations,  which  will  subsist  alike,  whether  any 
nations  subsist  or  not,  is  unintelligible*  The  general  consent,  which 
establishes  the  right  of  prescription,  is  so  far  from  being  a  positive  law 
of  nations,  that  it  is  no  law  at  all.  It  is  a  positive  act  of  all  mankind: 
but  this  positive  act  is  a  compact,  and  not  a  law.  All  are  bound  by  it; 
not  because  it  is  done  by  any  legislative  authority,  but  because  all  and 
each  have  either  expressly  or  tacitly  made  themselves  parties  to  it  by 
their  own  immediate  and  direct  concurrence.  If  this  common  act  of 
mankind  was  a  law,  it  could  operate  only  in  consequence  of  some  sort 
of  social  union,  by  which  they,  who  do  not  immediately  and  directly 
consent  to  it,  are  understood  to  consent  to  it  remotely  and  indirectly. 
But  the  right  of  prescription,  as  it  is  established  by  general  consent, 
takes  place  amongst  independent  individuals,  who  are  in  a  state  of  na- 
ture, where  there  is  no  sort  of  social  union;  and,  consequently,  where 
no  law  can  be  made,  and  no  common  act  can  be  done  any  otherwise 
than  by  compact. 

The  establishment  of  prescription  is  like  the  introduction  of  particu- 
lar property.  Nature  did  not  appropriate  any  goods,  either  moveable 
or  immoveable,  to  particular  persons,  by  dividing  the  common  stock, 
and  assigning  to  each  person  his  particular  share.  The  claim  of  pro- 
perty was  introduced  by  a  positive  act  of  general  consent.  But  this  act 
of  consent  is  not  a  positive  law  of  nations.  For,  since  the  right  of  pro- 
perty, which  is  the  effect  of  it,  takes  place  amongst  unconnected  and  in- 
dependent individuals,  it  can  be  no  law.  And,  if  it  was  a  law,  it  could 
not  be  called  a  law  of  nations  with  any  propriety;  both  because  it  does 
not  presuppose  mankind  to  be  united  into  nations,  and,  likewise,  be- 
cause nations  are  not  the  peculiar  objects  of  it 

A  fixed  and  steady  right  of  prescription,  as  it  is  thus  established  by 
a  general  compact  of  mankind,  in  a  state  of  nature,  is,  in  the  first  in- 
stance, an  adventitious  right  of  the  law  of  nature.  But  after  mankind 
have  formed  themselves  into  civil  societies,  and  have  agreed  to  consider 
these  societies  as  moral  agents,  or  collective  persons,  it  then  becomes  a 
right,  not  only  of  the  law  of  nature,  but  likewise  of  the  law  of  nations: 
not  because  it  was  either  established  at  first,  or  is  supported  now,  by 
any  positive  law  of  nations:  but  because,  amongst  independent  indivi- 
duak,  it  is  a  right  of  the  law  of  nature;  and  the  law  of  nations  is  noth- 
ing else  but  the  law  of  nature  applied  to  the  collective  persons  of  civil 
societies,  as  if  they,  like  individuals,  were  moral  agents, 

IV*  We  may  reasonably  conclude,  that  there  is  no  No  evidence  of  a 
law  of  nations  which  is  wholly  positive,  if  such  a  law  is  poeitive  Uw  of  na- 
no  where  to  be  found:  for  a  law,  that  does  not  appear,  is  ed  fr^^^u^S''*" 
in  effect,  a  law  that  does  not  exist  *6rotius  allows, 
that  a  purely  positive  law  of  nations  cannot  be  traced  out,  as  the  law  of 
nature  may,  fix>m  principles  of  reason.  It  is  not  derived  from  the  con- 
stitution of  things  and  the  circumstances  of  mankind,  but  from  the  will 

*  Grot  Lib.  U.  Cap.  XVUI.  |  IV.   Grot  Lib.  L  Cap.  t  S  XIV. 
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and  appoiDtment  of  the  legislators:  and  when  we  are  to  inquire  wbit 
their  will  and  appointment  is,  in  respect  of  such  things  as  are  indifier* 
ent  in  themselves,  this  is  a  question  of  fact  and  not  of  reason.  In  dyfl 
lawS)  if  they  are  written  ones,  authentic  evidence  of  the  will  of  tlM 
legislator  is  to  be  had:  the  law  appears  in  the  original  record,  and  in 
such  copies  of  this  record,  as  are  well  attested.  But  such  a  law  of  nt- 
tions,  as  Grotiqs  contends  for,  is  an  unwritten  one:  there  is  no  originai 
record  of  it,  and  no  copy  of  any  such  record.  He,  therefore,  directs  os, 
in  searching  for  it,  to  have  recourse  to  the  same  means  that  are  made 
use  of  in  searching  for  unwritten  civil  law,  to  usage  or  custom,  to  con- 
jectures, and  to  the  judgment  and  testimony  of  skilful  persons. 

Now,  the  usage  in  which  unwritten  civil  laws  appear,  is  mere  oMge, 
and  consists  in  immemorial  and  uninterrupted  practice.  But  if  we  look 
into  the  practice  of  nations,  as  it  is  related  in  history,  it  does  not  ap- 
pear, in.  any  instance,  to  have  been  constant  and  uniiform;  that  is,  no 
usage  appears  from  whence  we  can  collect  what  the  positive  law  of  na- 
tions is.  Grotius  was  aware  of  this:  and  though  he  sets  out  with  re- 
commending history  as  a  principal  help  for  discovering  the  law  of  na- 
tions, yet  he  afterwards  confesses,  that  this  help,  if  we  have  no  other, 
will  be  of  little  service:  for,  since  it  is  the  business  of  history  to  reeord 
all  facts  indiscriminately,  we  must  necessarily  find  in  it  not  only  snch 
practices  of  mankind  as  are  right  and  proper,  but  such,  likewise,  as  are 
wrong  and  contrary  to  law.  When  this  help  fails  us,  as  it  always  will, 
he  directs  us  to  have  recourse  to  conjectures.  But  if  the  practice  of 
nations  has  been  variable  and  contradictory,  all  conjectures  will  be  no- 
thing to  the  purpose:  they  can  never  make  an  usage  out  of  a  variable 
and  contradictory  practice;  and  usage  is  the  only  proper  evidence  of  an 
unwritten  law  which  is  wholly  positive.  It  will  be  as  little  to  the  pur- 
pose when  we  ask,  where  we  may  find  this  positive  and  unwritten  law 
of  nations,  to  tell  us,  that  we  may  learn  it  from  the  judgment  and  testi- 
mony of  skilful  persons.  This  is  no  satis&ctory  answer  to  the  ques- 
tion; it  is  only  a  change  of  the  persons,  about .  whom  the  question  is 
asked.  We  ask,  in  the  first  instance,  where  we  ourselves  may  find  the 
law?  and  if  we  are  only  told,  that  we  may  learn  it  fi*om  the  judgment 
and  testimony  of  skilful  persons,  we  may  still  go  on  to  ask,  where  do 
they  find  it^  Their  skill  cannot  discover  any  usage  of  nations,  where 
the  practice,  as  history  relates  it,  is  variable  and  contradictory.  Their 
judgment  cannot  lead  them  to  the  knowledge  of  the  law;  where  the  law 
is  wholly  positive,  and  cannot  be  deduced  by  the  help  of  reason,  (mm 
natural  principles.  And  their  testimony  will  prove  nothing,  where  the 
law  is  an  unwritten  one,  and,  consequently,  they  can  have  no  reeord 
of  it  before  them. 

Law  of  nations  V .  But  if  the  law  of  nations,  instead  of  being  purely 
may  be  found  by  positive,  IS  only  the  law  of  nature  applied,  in  oonae- 
w^n.  or  by  te.-  ^^^^^^  ^f  ^  ^^^^^  agreement  amongst  mankind,  to  the 

collective  bodies  of  civil  societies  as  to  moral  agents,  and 
to  the  several  members  of  such  societies,  as  to  parts  of  these  bodies;  the 
dictates  of  this  law  may  be  found  by  the  same  means  that  we  make  use 
of  in  searching  for  the  dictates  of  the  general  law  of  nature. 

In  laws  which  are  purely  positive,  there  is  no  arguing  fit>m  reasoa 
to  law.  We  may  think,  that  many  things  ought,  in  reason,  to  be  esta- 
blished by  law,  whilst  the  legislator  has  not  established  thera  in  fact, 
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and  saw  no  reason  why  he  should  establish  them:  and,  on  the  contrary, 
he  may  have  established  many  things  in  fact,  and  for  weighty  reasons, 
where  we  are  not  aware  of  any  reason  at  all.  But  the  law  of  nations 
is  positive  only  in  the  manner  of  applying  it,  and  is  natural  as  to  its 
matter:  it  is  the  law  of  nature,  applied  by  positive  consent,  to  the  arti- 
ficial persons  of  civil  societies:  and,  consequently,  the  dictates  of  it  are 
only  the  dictates  of  right  reason,  and  may  be  collected  by  arguing  from 
the  nature  of  things,  and  from  the  condition  and  circumstances  of  man- 
kind, when  they  are  considered  as  formed  into  such  societies. 

The  history  of  what  has  passed,  from  time  to  time,  amongst  the  seve- 
ral nations  of  the  world,  may,  likewise,  be  of  some  use  in  this  inquiry: 
not  because  any  constant  and  uninterrupted  practice  in  matters  which 
are  indifferent  by  the  law  of  nature,  is  to  be  collected  from  thence;  but 
because  we  shall  there  find  what  has  been  generally  approved,  and  what 
has  been  generally  condemned,  in  the  variable  and  contradictory  prac- 
tice of  nations.  If  the  law  of  nations  is  founded  upon  natural  princi- 
ples, and  18  not  merely  k  positive  law,  which  has  no  other  foundation 
oesides  the  will  of  the  legislators,  the  approved  practice  of  mankind 
will  help  to  inform  us  what  its  dictates  are.  There  are  two  ways,  says 
*6rotius,  of  investigating  the  law  of  nature:  we  find  out  this  law 
either  by  arguing  from  the  naturcf  and  circumstances  of  mankind,  or  by 
observing  what  has  been  generally  approved  by  all  nations^  or,  how- 
ever, by  all  civilized  nations.  The  former  is  the  more  certain  of  the 
two:  but  the  latter  will  lead  us,  if  not  with  the  same  certainty,  yet  with 
a  high  degree  of  probability,  to  the  knowledge  of  this  law.  For  such 
an  universal  approbation  must  arise  from  some  universal  principle:  and 
this  principle  can  be  nothing  else  but  the  common  sense  or  reason  of 
mankind.  Since,  therefore,  the  general  law  of  nature  may  be  investi- 
gated in  this  manner,  the  same  law,  as  it  is  applied  particularly  to  na- 
tions as  to  moral  agents,  and  is  called  the  law  of  nations,  may  be  inves- 
tigated in  the  same  manner. 

From  hence  we  may  see  what  use  is  to  be  made  of  the  judgment  and 
testimony  of  skilful  persons,  in  these  inquiries.  Their  judgment  will 
help  to  point  out  the  law  of  nations:  because,  what  is  approved  of  by  men 
of  prudence,  and  honesty,  and  experience,  is  more  likely  to  be  confor- 
mable to  the  dictates  of  right  reason,  than  what  is  approved  of  only  bv 
the  vulgar,  and  unthinking,  and  dissolute.  And  their  testimony  will 
be  of  weight,  as  it  will  be  an  evidence  not  only  of  their  own  sentiments, 
but  likewise  of  what  they  have  found,  upon  diligent  inquiry,  to  be  the 
general  sentiments  of  the  civilized  part  of  mankind. 

It  may  be  necessary  here  to  caution  the  reader  against  imagining,  that 
a  law  of  nations,  which  is  purely  positive,  might  be  established,  if  not 
by  the  constant  and  uninterrupted  practice,  yet  by  the  approved  prac- 
tice of  nations.  For  no  practice  which  is  indifferent  in  itself,  and  is 
neither  commanded  nor  forbidden  by  the  law  of  nature,  can  be  approved, 
for  any  other  reason,  than  because  it  is  conformable  to  some  positive 
law.  The  notion,  therefore,  of  an  approved  practice  of  nations,  where 
the  law  of  nature  is  silent,  must  necessarily  presuppose  the  existence 
of  a  purely  positive  law  of  nations:  and  approved  practice,  if  it  pre- 
supposes this  law,  cannot  be  the  cause  of  it.    If  there  is  any  such  law, 

•  Grot  Lib.  L  Cap.  I.  §  XII. 
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it  must  have  been  introduced  and  established  by  mere  usage,  whiek 
consists  in  uniform  and  uninterrupted  practice:  but  we  have  dready 
observed,  what  our  author  confesses,  that  in  the  dealings  and  intercourse 
of  nations  with  one  another,  as  history  relates  it,  no  such  usage  is  to  be 
found. 

As  we  have  now  seen  what  the  law  of  nations  is,  and  where  this  Uw 
is  to  be  found;  there  will  be  no  occasion  to  detain  the  reader  with  a 
particular  examination  of  the  several  cases  that  may  arise,  in  the  inter* 
course  of  nations  with  one  another.  If  he  understands  what  the  hw 
of  nature  is,  when  it  is  applied  to  individual  persons  in  a  state  of 
equality,  he  will  seldom  be  at  a  loss  to  judge  what  it  is,  when  he  is  to 
apply  it  to  nations  considered  as  collective  persons  in  a  like  state  of 
equsdity.  But  we  may  perhaps  be  misled  in  our  judgment  for  want  of 
observing,  that  in  the  intercourse  of  nations  Sometimes  the  civil  hw  of 
each  nation,  and  sometimes  the  general  law  of  nature,  which  considen 
the  several  members  of  a  civil  society,  not  as  parts  of  a  collective  per- 
son, but  as  so  many  individual  persons,  is  the  proper  measure  of  what 
is  right  and  what  is  wrong.  It  may  therefore  be  necessary  to  consider 
such  of  the  leading  cases,  as  will  help  to  point  out  the  distinct  provinees 
of  these  several  laws. 

EfTectsoftheriglit      VI.  Anation,*by  settling  upon  any  tract  of  land,  whieh 
of  territoiy.  at  the  time  of  such  settlement  had  no  other  owner,  ac- 

quires, in  respect  of  all  other  nations,  an  exclusive  right  of  full  or  ab- 
solute property,  not  only  in  the  land,  but  in  the  waters  likewise,  that 
are  included  within  the  land,  such  as  rivers,  pools,  creeks,  or  bajs. 
This  absolute  property  of  a  nation,  in  what  it  has  thus  seized  uptm,  is  * 
its  right  of  territory. 

When  I  say,  that  a  nation's  right  of  territory  consists  in  the  absolate 
ownership  of  the  land,  where  it  has  settled,  or  of  such  waters  as  are 
an  appendage  to  the  land;  I  mean  its  right  of  territory,  as  far  as  other 
nations,  or  the  members  of  other  nations,  are  affected  by  this  right  For 
in  respect  of  its  own  members,  its  right  of  territory  consists,  not  in  aB 
absolute,  but  in  a  paramount  property.  Occupancy  in  the  gross,  gave 
the  nation  from  the  first  a  right  of  absolute  property  in  the  land,  where 
it  settled.  But  a  subsequent  distribution  and  assignment,  or  a  subae- 
quent  occupancy  in  parcels,  gives  the  several  members  of  the  natios 
private  property  in  their  respective  shares.  This  private  prcqierty, 
which  they  acquire  by  the  assignment  of  the  public,  or  by  their  owa 
particular  occupancy,  with  the  leave  of  the  public,  though  it  implies  a 
right  to  use  what  is  thus  acquired,  and  to  dispose  of  it,  is  not  striedy  a 
right  of  full  property  or  absolute  ownership.  It  is  property;  because 
it  is  an  exclusive  right,  in  respect  of  all  other  individuals,  to  use  the 
land,  and  to  dispose  of  it:  but  it  is  not  full  or  absolute  property  in  the 
strictest  sense;  because  the  public  has  a  right  to  limit  and  to  direct  the 
use  and  disposal  in  such  a  manner  as  the  eommon  safety  and  welfive  re- 
quire. This  right  of  the  nation  is  a  sort  of  property:  it  is  an  exclurive 
right  in  respect  of  all  other  persons  whatsoever,  whether  individual  or 
collective,  to  direct  the  use  and  the  disposal  of  the  land  for  the  purposes 
of  social  union.  And  this  sort  of  property,  as  it  is  thus  distingiuahed 
from  private  ownership^  is  what  our  author  calls  paramount  property. 

«  See  Book  L  Chap.  m.  S  XUI,    Book  D.  Chap.  V.  §  HI. 
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But  after  the  laads,  which  the  nation  has  acquired,  are  thus  distributed 
amongst  the  several  members  of  it,  and  are  held  by  them  in  private 
ownership,  so  that  nothing  besides  paramount  property  remains  to  the 
public  in  respect  of  its  own  members;  the  nation,  considered  as  one 
collective  person,  has  still,  in  respect  of  all  other  nations,  and  of  all  other 
individuals,  an  exclusive  right  of  full  property  in  the  whole  tract  of 
land:  not  only  because  what  passes  within  the  nation,  the  manner  in 
ivhich  it  parcels  out  the  country  where  it  settles  amongst  its  own  mem- 
bers, and  the  terras,  upon  which  they  hold  their  several  shares,  does 
not  fall  under  the  notice  of  foreigners;  but^  likewise,  because  when  all 
the  members  of  the  society  are  considered  as  one  collective  person,  the 
mrhole  property  of  the  land,  as  well  what  has  been  granted  by  the  pub- 
lic to  its  several  parts,  as  what  remains  in  the  public  itself,  is  vested  in 
this  collective  person* 

In  consequence  of  this  exclusive  right  of  property,  which  a  nation 
has  in  its  own  territories,  the  law  of  nations  is  not  the  only  measure  of 
\¥bat  is  right  or  wrong  in  the  intercourse  of  nations  with  one  another. 
This  right  of  territory  extends  the  authority  of  civil  law  to  all  ques- 
tions, which  relate  to  the  use  or  the  private  ownership  of  such  moveable 
goods,  as  are  within  the  territory  of  the  nation,  and  of  such  immoveable 
goods  as  are  confessedly  a  part  of  its  territory;  whether  its  own  mem- 
bers only  are  concerned  in  these  questions,  or  the  collective  ^bodies  or 
the  individual  members  of  other  nations.  Thus  every  state  has  autho- 
rity to  determine,  by  positive  laws,  upon  what  occasions,  for  what  pur- 
poses, and  in  what  numbers,  foreigners  shall  be  allowed  to  come  within 
its  territories,  to  exclude  them  from  trading  there  at  all,  or  to  regulate 
their  trade,  to  leave  them  under  their  natural  incapacity  of  inheriting 
immoveable  goods,  or  to  remove  this  incapacity,  to  prevent  them  from 
inheriting  moveable  goods,  or  to  prescribe  the  conditions  upon  which 
they  may  inherit. 

Civil  laws,  when  they  causelessly  and  unreasonably  exclude  foreigners 
either  from  coming  into  the  territories  at  all,  or  from  trading  there,  are 
•  inhospitable.  But  these  inhospitable  civil  laws  are  no  otherwise  con- 
trary to  the  law  of  nations,  than  as  this  law,  like  the  general  law  of  na- 
ture, enjoins  the  duties  of  humanity  and  benevolence.  Every  nation 
has,  by  the  law  of  nations,  as  every  individual  has  by  the  law  of  nature, 
a  right  to  judge  for  itself,  how  iar  its  intercourse,  either  of  the  commer- 
cial or  of  the  friendly  sort,  is  likely  to  be  detrimental  to  itself.  So  that, 
to  cut  off  either  or  both  sorts  of  intercourse,  will  be  no  act  of  injustice; 
though  it  will  be  wrong,  if  it  is  done  causelessly.  A  nation  has  a  moral 
power  to  withhold  its  benevolence;  and  ihey,  from  whom  it  is  withheld 
unreasonably,  though  they  are  not  treated  kindly,  are  not  injured. 

Inhospitali^  amongst  nations  is  less  usual  now,  than  it  was  in  early 
times.  Indeed  every  nation  might  rather  be  said  to  use  a  prudent  and 
necessary  caution  for  its  own  security,  than  to  be  guilty  of  a  breach  of 
hospitality,  by  excluding  foreigners  from  coming  into  its  territories; 
when,  upon  account  of  the  frequent  practice  of  piracy  and  robbery, 
there  was  such  a  strong  presumption,  that  all  strangers  came  for  these 
purposes,  as  made  it  no  incivility  to  ask  strangers,  whether  they  were 
not  freebooters,  and  to  call  them,  in  the  common  way  of  speaking  of 
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them,  by  the  name  of  enemies.  *Cicero  giyes  a  different  turn  to  fliis 
kind  of  language.  He  remarks,  that  such  a  person,  as  sboald  pr(^lj 
be  called  perdv^UiSj  or  an  enemy,  was,  in  the  early  times  of  Ronie, 
called  hostiSj  which  appears,  from  the  twelve  tables,  to  signify  a  stnnfer. 
This,  he  says,  was  a  tenderness  of  expression:  an  enemy  was  caUeoby 
the  milder  name  of  a  stranger,  with  a  design  to  abate  the  odiousneM 
of  the  character.  But  f  Grotius  seems  to^  have  given  a  juster  account  of 
the  matter,  when  he  considers  this  rather  as  a  harshness  of  expreflrioa 
towards  strangers,  than  as  a  tenderness  of  expression  towards  eDemiefl, 
An  enemy,  in  the  old  language  of  Rome,  was  called  a  stranger,  not  be* 
cause  they,  who  used  this  language,  intended  to  compliment  their  ene- 
mies with  the  tender  name  of  strangers;  but  because,  in  those  early  ages, 
they  considered  every  stranger  as  an  enemy. 

Though  the  civil  laws  of  every  nation  are  the  proper  measure  of  the 
right,  which  foreigners  have  to  make  use  of  its  territories,  for  any  pur- 
pose whatsoever;  yet  these  laws,  like  all  others,  admit  and  reauire  the 
equitable  exception  of  necessity.  If  the  civil  laws  have  forbidden  any 
particular  foreigners  to  come  within  the  territory,  or  to  bring  any  pw- 
ticular  goods  into  any  of  its  ports,  or  to  come  into  any  of  them  with  a 
ship  of  force,  under  a  certain  penalty;  foreigners,  who  stray  thither  bj 
land,  or  whose  ship^  are  driven  into  the  ports  by  stress  of  weather,  nay, 
by  the  lefter  of  the  law,  be  subjected  to  the  penalty,  but  the  equitaUe 
rules  of  interpretation  will  exempt  them  from  it 

In  consequence  of  the  property,  which  every  nation  has  in  its  own 
territories,  the  richts  of  harmless  profit  amongst  nations  are  of  the  aane 
sort,  and  are  under  the  same  limitations,  with  the  like  rights  amonot 
individuals  in  a  state  of  nature.  They  are  rights,  which  may  be  main- 
tained in  theory;  but  the  nature  of  them  renders  them  precarious  in 
their  exercise.  This  matter  has  been  explained  already  in  its  tF^P^ 
place.  But  we  may  add  here,  that  thoush  a  passage  for  the  goods  d 
merchants  or  traders  through  the  territories  of  a  nation,  either  over  the 
land,  or  upon  the  rivers,  or  upon  such  arms  of  the  sea,  as  are  appro- 
priated, is  commonly  reckoned  amongst  the  claims  of  harmless  profit;- 
yet  it  is  consistent  with  the  law  of  nations  to  demand  some  toll  or  other 
acknowledgment  for  such  passage.  Grotius  allows,  that  all  payments 
of  this  sort  are  just,  as  far  as  they  have  any  relation  to  the  safety  of  the 
goods,  or  other  benefit  of  the  trader. '  If  a  nation,  upon  account  of  such 
a  passage,  is  at  expense  in  keeping  up  a  road  by  land,  or  in  repairing 
locks  and  sluices  for  the  convenience  of  navigation,  or  in  maintainint 
light-houses  upon  the  coasts,  or  in  guarding  tne  traders  by  an  amed 
force  against  pirates  or  other  robbers;  so  much  may  undoubtedly  be  re* 
quired  of  foreigners  in  their  passage,  as  will  repay  these  or  the  like 
expenses.  But  the  nature  of  all  rights  of  harmless^profit  will  lead  us 
one  step  farther:  for  since  bare  passage  through  the  territories  of  a  aa* 
tion,  though  it  should  occasion  none  of  these  expenses,  cannot  be 
claimed  without  the  consent  of  the  nation;  if  it  is  in  any  degree  probe* 
ble,  that  the  nation,  by  eranting  such  passage,  will  lose  an  advantage, 
which  it  might  have  made  for  itself;  there  is  no  injustice  in  demanding 
toll  upon  this  consideration. 
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YII.  Where  a  qaeation  arises  between  two  nations  Queftioitt  .  about 
about  the  extent  of  their  respective  territories;  that  is,  extent  of  tenitoiy 
about  their  respective  right  to  this  or  that  tract  of  j^^®^/^  *^  ^* 
land;  the  civil  law  of  either  nation  cannot  be  the  pro-  ^  ^  *^™' 
per  measure,  by  which  the  controversy  is  to  be  determined.  The  ge- 
neral property  of  a  nation  in  its  own  territory,  as  it  is  an  exclusive  right 
to  a  certain  tract  of  land,  implies  a  right  to  prescribe  to  all  others,  whe- 
ther they  are  nations  or  individuals,  the  conditions,  upon  which  they 
shall  be  allowed  to  make  use  of  this  tract  of  land,  or  to  take  part  of  it 
in  private  ownership.  By  this  accident  the  authority  of  the  civil  law 
of  ttie  nation  is  extended  beyond  its  own  membersi  and  if  foreigners 
want  to  use  or  to  acquire  in  private  property  what  belongs  to  the  na- 
tion, they  must  submit  to  use,  or  to  acquire  it  upon  such  terms  as  the 
nation  will  agree  to.  But  when  the  question  is  about  the  right  of  ter- 
ritory itself,  whether  such  a  particular  tract  of  land  is  included  in  the 
general  property  of  the  nation  or  not;  the  civil  law  of  the  nation  has 
no  authority  in  this  question.  The  authority  of  the  civil  law  can  ex- 
tend no  hriher  than  the  nation's  jurisdiction.  But  as  it  has  no  direct 
jurisdiction  over  the  person  of  the  other  party  in  the  dispute;  that  is, 
over  the  collective  body  of  the  other  nation;  so  neither  has  it  any  indi- 
rect jurisdiction  over  this  other  party,  by  having  a  direct  jurisdiction 
over  the  thing  in  (question;  because  the  question  is,  whether  it  has  any 
such  direct  jurisdiction  over  the  thing  or  not. 

In  a  state  of  natural  equality  a  controversy  between  two  individual 
persons,  about  the  extent  of  their  respective  property,  must  be  decided 
by  the  law  of  nature.  In  like  manner  the  law  of  nations  is  the  rule 
for  deciding  a  like  controversy,  where  the  contending  parties  are  two 
nations,  and  the  matter  in  question  is  the  extent  of  their  respective  ter- 
ritories or  general  property.  But  since  the  law  of  nations  is  only  the 
law  of  nature  applied  to  the  collective  persons  of  civil  societies,  and 
these  collective  persons  are,  in  respect  of  one  another,  in  a  state  of  na- 
tural equality;  if  we  know  what  the  law  of  nature  would  determine 
in  9Skj  case  between  individuals,  the  law  of  nations  will,  in  like  cir- 
cumstances, determine  in  the  same  manner  between  civil  societies. 

Express  compacts,  by  which  two  nations  have  settled  the  bounds  of 
their  respective  territories,  are  binding  upon  the  nations,  and  will  as- 
certain Uieir  respective  claims.  For  want  of  such  express  compacts, 
recourse  must  be  had  to  usage,  which  is  a  tacit  compact.  The  mere 
cultivation,  or  other  use  of  the  land  by  the  members  of  one  of  the  na- 
tions, .will  prove  occupancy:  but  if  the  land,  which  is  thus  seized,  was 
at  the  time  of  seizing  it,  a  part  of  the  territory  of  the  other  nation; 
such  cultivation  does  not  prove  property.  All  occupancy  gives  pos- 
session; but  in  order  to  produce  property,  either  general  or  particular, 
it  must  be  the  occupancy  of  a  thing,  which,  at  the  time  of  seizing  it, 
had  no  owner.  But  if  the  land,  which  is  in  dispute,  has  been  culti- 
vated^ or  otherwise  used  exclusively,  from  time  immemorial,  by  the 
members  of  one  of  the  nations  without  any  interruption  at  all,  or  with- 
out any  but  what  has  been  withdrawn  as  wrongful;  this  is  an  evidence, 
either  that  this  land  was  included  in  the  occupancy,  which  the  nation 
made  at  its  first  settlement,  and  so  was  a  part  of  its  original  territory, 
or  else  that  it  was  acquired  afterwards  by  mutual  agreement.  A  claim, 
likewise,  may  have  been  kept  up,  without  any  cultivation  or  use  of  the 


492  INSTITUTES  OF  B.  fl. 

land,  by  including  it  from  time  to  time,  when  the  nation  has  made  per- 
ambulations to  ascertain  the  boundaries  of  its  territories,  or  by  setting 
up  standing  land-marks,  or  by  notice  to  all  persons,  who  have  come 
thither  for  the  purpose  of  settling  upon  it,  to  withdraw.  But  if  the 
land  has  not  been  cultivated,  or  otherwise  used  exclusively,  and  no 
claim  has  been  kept  up  by  thefse  means^  or  by  others  of  the  same  sort; 
it  is  a  part  of  the  common  stock  of  all  mankind:  so  that  either  of  die 
contending  natiojis  may  appropriate  it  by  occupancy;  and  the  nation, 
which  seizes  it  first,  will  have  a  right  of  territory  in  it. 

*If  a  river,  at  the  confines  of  the  territories  of  two  nations,  changes  its 
course,  aod  any  question  arises  between  the  nations,  whether  a  change  is 
made  in  the  extent  of  their  respective  territories,  so  that  their  jurisdiction 
extends  to  the  river,  as  it  did  before:  this  is  to  be  determined  in  the  same 
manner,  and  upon  the  same  principles,  as  if  a  river,  at  the  confines  of 
the  two  estates  of  two  individuals,  who  are  in  a  state  of  nature,  had 
changed  its  course,  and  a  like  controversy  had  arisen  between  these 
two  private  owners. 

The  principles,  upon  which  Grotius  argues  in  this  question,  are 
founded  in  the  different  sorts  of  limits,  that  are  made  use  of  to  divide 
and  set  out  lands.  A  parcel  of  land  may  be  set  out  either  by  measure, 
or  by  such  limits,  as  are  apparent  to  sense:  and  these  limits,  which  are 
apparent  to  sense,  may  either  be  artificial  or  naturaL  In  the  suburbs 
of  the  cities  of  the  Levites,  we  have  an  instance  of  possessions,  which 
were  limited  by  measure.  Moses  commanded,  that  these  suburbs  should 
reach  from  the  wall  of  the  city  a  thousand  cubits  round  about.  The 
lands  of  private  persons  are  sometimes  distinguished  by  artificial  limits, 
such  as  walls,  or  rails,  or  ditches,  or  hedges.  Territories  are  likewise 
distinguished  by  limits  of  the  same  sort,  such  as  pillars  or  mounds  of 
earth.  And  either  private  estates  or  territories,  may  be  set  out  b; 
natural  limits,  such  as  mountains,  brooks,  or  rivers.  If  these  are  the 
only  ways,  by  which  the  lands  of  different  owners  can  be  bounded  and 
separated;  it  is  not  worth  the  while  to  inquire,  with  some  of  the  con- 
mentators  upon  GroUus,  whether  he  has  explained  and  applied  the  se* 
veral  technical  terms  made  use  of  by  those,  who  have  professedly  writ- 
ten about  the  boundaries  of  lands,  in  the  same  manner,  and  in  the  same 
precise  sense,  in  which  these  Writers  explain  and  apply  them* 

If  lands,  whether  they  are  in  the  general  property  of  nations,  or  in 
the  particular  property  of  individuals,  are  set  out  by  measure;  no  change 
is  made  in  the  boundaries,  either  of  two  private  estates,  or  of  two  territo- 
ries, though  a  river,  which  runs  at  the  confines  of  them,  should  happen 
to  change  its  course.  Each  party  has  a  right  to  a  certain  quantity  of 
land,  estimated  by  measure:  and  this  measure  is  the  proper  limit  of 
each  parties  claim.  The  river  is  not  the  limit;  it  only  happened,  that 
this  river  ran  at  the  limit,  or  where  the  respective  measures  ended. 
And,  certainly,  no  change  can  be  made  in  the  extent  either  of  private 
property,  or  of  territory,  by  a  change  in  what  was  not  the  limit  of 
them. 

In  like  manner,  if  the  lands  were  set  out  and  distinguished  from  one 
another  by  some  artificial  mark;  though  a  river,  which  once  washed 
this  mark,  should  change  its  course,  and  run  within  it  on  one  side, 

•  Grot  Lib.  II.  Cap.  III.  §  XVI,  XVn. 
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such  a  change  does  not  enlarge  the  extent  of  private  property  or  of  terri- 
tory on  one  side,  or  diminish  it  on  the  other:  because  the  extent  of  such 
private  property,  or  of  such  territory,  i^annot  be  changed  upon  account 
of  a  change,  which  is  made  in  something,  that  was  not  designed  to  be 
the  boundary  of  them:  and  here  the  artificial  landmark,  and  not  the 
river,  was  designed  to  be  the  boundary:  it  was  merely  accidental,  that 
the  river  ever  ran  close  to  the  landmark. 

But  in  lands,  which  have  no  other  limit  besides  a  river,  and  were 
designed  to  have  no  other,  Grotius  distinguishes  between  a  change 
made  in  the  course  of  this  river  by  imperceptible  degrees,  and  a  change 
made  all  at  once.  Whilst  a  change  is  making  by  imperceptible  degrees, 
the  river,  at  any  one  instant  of  time,  is  the  same,  as  to  sense,  that  it 
was  in  the  next  preceding,  or  will  be  in  the  next  subsequent  instant. 
In  like  manner,  it  will  be  considered  all  along  as  the  same  river;  and, 
consequently,  as  the  proper  limit  between  the  lands  that  are  on  each 
side  of  it  But  as  long  as  the  river  is  the  same,  the  private  propertv, 
or  the  territories  of  the  two  parties  on  each  side  of  it,  will  extend  as  far 
as  the  river,  and  no  farther;  though  by  this  imperceptible  change,  the 
extent  is  enlarged  on  the  one  side,  and  diminished  on  the  other.  The 
change  may  at  last  become  perceptible:  but«  such  a  change  does  not 
make  the  river  different;  because  it  has  all  along  been  considered  as 
the  same.  Whereas,  if  the  river  leaves  its  old  channel  all  at  once, 
and  breaks  out  in  a  new  one;  such  a  change  is  perceived  immediately; 
and  the  river  is  no  longer  reckoned  the  same,  that  it  was  before.  For 
a  river  is  not  merely  a  str^§i  of  water  coming  from  a  spring,  but  such 
a  stream  running  in  a  channel.  The  sameness,  therefore,  of  the  river, 
cannot  be  preserved,  in  the  account  of  mankind,  unless  all  the  parts  of 
this  definition  continue  the  same  as  to  sense;  that  is,  unless  the  channel, 
as  well  as  the  spring,  continues  the  same.  And  however  the  old  river 
might  be  the  limit  of  property  or  of  jurisdiction  on  each  side;  the  new 
river  is  not  the  limit;  unless  the  parties,  who  claim  property  or  juris- 
diction on  each  side,  agree  to  make  it  so.  In  the  meantime  their  claims 
will  extend  just  as  ikr  as  they  did  before  this  change;  that  is,  to  the  old 
bed  of  the  river* 

In  applying  these  principles,  it  will  be  necessary  to  know,  whether 
the  lands  in  question  have  any  other  boundary,  or  whether  they  were 
originally  designed  to  be  set  out  by  the  river,  when  the  river  changes 
its  course  by  imperceptible  degrees.  For,  in  this  case,  the  extent  of 
private  ownership,  or  of  territory,  will  be  changed,  if  the  river  was  the 
proper  boundary  of  the  lands.  Whereas,  if  they  were  set  out  by  mea- 
sure, or  by  artificial  marks,  such  a  change  in  the  course  of  the  river 
makes  no  change  in  the  extent  of  private  ownership,  or  of  territory. 
The  general  rule  here  is,  that  if  no  evidence  can  be  found  of  any  other 
limit,  we  may  reasonably  presume,  that  the  river  was  intended  to  be 
the  limit:  because  it  is  most  likely,  where  nothing  appears  to  the  con- 
trary, that  either  individuals  or  nations  would  choose  to  have  such  a 
limit  of  their  estates,  or  of  their  territories,  as  will  be  a  natural  fence 
to  (hem,  and  may  be  had  without  any  trouble. 
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No  rigtit  of  teni-  VIII.  After  *Grotiu8  had  spoken  of  oceupancy ,  » 
toiy  in  things  that  the  means  of  acquiring  either  jurisdiction  or  propeilj, 
do  not  admit  of  he  goes  bn  to  divide  jurisdiction  into  two  sorts:  a  juris- 
property.  diction  over  persons,  and  a  jurisdiction  over  thingB.  But 

his  readers  should  observe,  that  occupancy  is  not  the  origin  d  bodi 
sorts  of  jurisdiction.  No  act  of  occupancy  will  produce  a  jurisdidioQ 
over  persons:  this  can  be  produced  no  otherwise  than  fby  genentiao, 
or  by  consent,  or  by  a  crime.  The  only  jurisdiction,  therefore,  that  b 
acquired  by  occupancy,  is  over  things.  And  though  Grrotius  has  here 
occasionally  mentioned  both  sorts  of  jurisdiction,  we  have  no  reason  to 
suppose,  that  he  considered  occupancy  as  the  means  of  acquiring  botk; 
not  only  because  he  elsewhere  teaches  us  that  a  right  over  persons  b(o 
be  acquired  by  other  means;  but  because,  when  he  here  speaks  of  o^ 
cupancy  as  the  origin,  not  only  of  property,  but  likewise  of  jurisdietioD, 
he  seems  to  confine  the  jurisdiction,  which  arises  from  thence,  totUng^ 
only,  by  saying,  that  occupancy  produces  jurisdiction  over  such  tilings 
as  are  not  yet  appropriated. 

But,  be  this  as  it  will,  if  o^^cupancy  is  the  origin  of  jurisdictioD  over 
things,  the  consequence  will  be,  that  no  jurisdiction  can  be  acquired 
over  such  things  as  are  not  capable  of  being  appropriated.  For  the 
reason  why  some  things  do  not,  in  the  nature  of  them,  admit  of  p^ope^ 
ty,  is,  because  they  do  not  admit  of  occupancy:  and  where  no  oeca- 
pancy  can  be  made,  no  jurisdiction  can  be  acquired.  Thus  riven,  or 
bays,  or  straits,  which  are  capable  of  beine  appropriated  by  indindinb, 
may,  likewise,  be  part  of  the  territories  o%#  nation.  Bat  as  no  'mim- 
dual  can  acquire  property  in  the  main  ocean,  either  in  whole  or  in  part, 
so  the  ocean  cannot  be  within  the  jurisdiction,  or  belong  to  the  terri- 
tory of  any  nation. 

whilst  i^Grotius  considers  occupancy  as  the  origin  of  jurisdiction, it 
is  remarkable  to  find  him  contending,  &at,  though  the  main  ocean  can* 
not,  in  whole  or  in  part,  be  the  property  either  of  an  individual  or  eft 
nation,  yet  it  will  admit  of  jurisdiction.  His  distinction  between  pro- 
perty and  jurisdiction,  if  there  was  any  real  foundation  for  it,  would 
not  clear  up  this  matter.  For,  whatever  difference  there  may  be  be- 
tween them,  they  have  the  same  origin.  And  if  the  nature  ot  theoeean 
excludes  property,  because  it  will  not  admit  of  occupancy,  it  wiH,fer 
the  same  reason,  exclude  jurisdiction.  But,  in  fact,  mere  is  no  other 
real  difference  between  property  and  jurisdiction,  than  that  the  former 
is  either  private  ownership,  which  is  vested  in  an  individual,  or  tbefidl 
ownership  which  a  nation  acquires  by  occupancy  in  the  gross,  and  the 
latter  is  tne  paramount  property  which  continues  to  be  vested  in  a  nt* 
tion,  after  private  ownership  is  granted  to  its  several  members.  In  eon- 
mon  language,  property  in  things  signifies  the  private  ownership  of 
them;  wliilst  the  paramount  property  in  them  is  expressed  by  the  pe- 
culiar name  of  jurisdiction.  But  this  is  only  a  difference  of  wonk 
both  ownership  and  jurisdiction  have  the  nature  of  property;  for  both 
of  them  consist  in  an  exclusive  right  over  things  in  some  respeet  or 
other.  §6rotius,  in  support  of  a  distinction  between  property  and  ju- 
risdiction, alleges,  that  the  property  of  land  may  pass  to  an  alien  who 

•  Grot  Lib.  II.  Cap.  DI.  §  IV.         f  ^^  B<K>k  I.  Chap.  X.  %  IIL  Chap.  XI.  $  I. 
^  Grot  Lib.  II.  Cap.  111.  §  in.  Cap.  H.  ^  III.  ^  Grot  Lib.  D.  Cap^  HI.  §  IV. 
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lives  in  a  foreign  country;  but  in  the  meantime  the  society,  in  the  terri- 
tories of  which  the  land  is,  will  retain  its  jurisdiction:  and  they  must 
needs  be  different  rights,  which  can  thus  be  separated  from  one  another. 
I  shall  not  call  the  possibility  of  the  fact,  which  is  here  supposed,  into 
question:  because,  though  an  alien  is  *  naturally  incapable  of  inherit- 
ing land,  he  may  be  made  capable  by  civil  laws.  I,  likewise,  allowy 
that,  in  (he  case  which  is  here  supposed,  the  property  of  the  land  would 
pass  to  the  alien,  and  the  jurisdiction  would  remain  where  it  was  be-* 
lore.  From  hence  it  will  certainly  follow,  that  jurisdiction  is  not  the 
same  right  with  what,  in  common  language,  is  called  property.  But  it 
will  be  |o  conseciuence  that  jurisdiction  is  not  any  sort  of  property.  I 
do  not  suppose  it  to  be  the  same  sort  of  property  with  private  owner- 
ship: if  it  is  paramount  property,  it  is  such  a  right  as  can  only  be  ac- 
3 aired  by  occupancy,  either  mediately  or  immediately;  and  as  those 
lings,  which  in  their  own  nature,  are  incapable  of  being  appropriated 
by  occupancy,  cannot  admit  of. 

We  may  go  one  step  farther.  Whatever  does  not  admit  of  full  pro- 
perty,  or  absolute  ownership,  cannot  be  a  part  of  the  territory,  or  un- 
der the  jurisdiction  of  a  nation:  because  all  jurisdiction,  or  right  of  ter- 
ritory, presupposes  full  property,  or  absolute  ownership.  The  first  ac- 
quisition that  a  nation  makes,  when  it  settles  upon  any  tract  of  land, 
which  was  before  in  common  to  all  mankind,  is  the  ownership  of  the 
land,  fits  jurisdiction,  as  for  as  it  can  be  distinguished  from  owner- 
ship, is  the  paramount  property  in  the  land,  or  a  right  to  direct  the  use 
and  disposal  of  it  for  the  general  benefit  and  security  of  the  nation, 
after  the  ownership  has  been  granted  by  the  public  body-  to  the  several 
members.  But  this  is  not  all.  Whatever  distinction  there  may  be 
within  a  nation,  between  jurisdiction  and  ownership,  there  is  no  such 
distinction  in  respect  of  other  nations.  The  jurisdiction  of  a  civil  so- 
ciety over  its  own  territories  is,  iti  respect  of  its  members,  a  paramount 
property  to  direct  the  use  and  disposal  of  such  things  as  are  parts  of  the 
territory,  to  the  purposes  of  social  union.  But,  in  respect  of  other 
civil  societies,  jurisdiction,  or  right  of  territory,  is  a  right  of  absolute 
ownership,  or  a  full  right  to  exclude  them  firom  having  any  thing  at  all 
to  do  with  the  territory. 

There  is  another  way  in  which  a  nation  may  acquire  jurisdiction,  or 
a  right  of  territory,  without  acquiring  the  absolute  ownership  of  the 
land,  in  the  first  instance,  by  occupancy  in  the  gross.  But  this  way, 
like  the  other,  presupposes  absolute  ownership  to  have  been  acquired, 
though  not  by  the  nation  as  one  body,  yet  by  we  several  members  of  it, 
as  independent  individuals,  before  the  right  of  territory  could  take 
place.  If  a  number  of  individuals,  whose  lands  are  contiguous  to  one 
another,  unite  themselves  into  a  civil  society,  this  act  of  union,  in  the 
first  instance,  gives  the  society  only  a  jurisdiction  over  their  persons. 
Bot  a  paramount  property,  or  jurisdiction,  over  their  lands,  is  a  neces- 
sary effect  of  this  jurisdiction  over  their  persons:  because  the  public, 
br  the  act  of  social  union,  acquires  a  right  to  direct  them,  as  in  other 
]>articulars;  so,  likewise,  in  the  use  and  disposal  of  their  land,  in  such 
a  manner,  and  by  such  rules,  as  the  general  welfare  and  security  shall 
make  necessary.    The  territories  of  nations  were  probably  small  at  first, 

*  See  Book  I.  Chap.  VI.  §  Vl.  f  ^i^*  Lib-  <>  <^*P- 1^  §  VI 
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and  increased  by  degrees,  till  they  arrived  at  the  size  of  wfaich  we  now 
find  them.     And  in  what  way  soever  any  nation  made  its  first  acquisi- 
tion, the  extent  of  its  territories  has,  undoubtedly,  in  many  instanees, 
been  increased,  not  only  by  seizing  upon  other  land,  which  was  near 
to  the  place  of  its  first  settlement,  and  had  no  owners,  but,  likewiae, 
where  the  l^nd  had  owners,  by  incorporating  those  owners  into  its  body. 
But  as  far  as  the  right,  which  the  owners  had  in  their  lands,  fell  short 
of  full  or  absolute  property,  so  far  the  nation,  which  acquires  jurisdic- 
tion over  their  persons,  by  their  civil  union  with  it,  would  fall  short  of 
acquiring  a  full  right  of  territory,  or  full  jurisdiction  over  their  lands. 
When  any  civil  society  has  received  ah  alien  as  a  member,  by  iDcorpo* 
rating  him  into  its  body,  the  society,  which,  by  thus  receiving^im,  a^ 
quires  jurisdiction  over  his  person,  will  not  acquire  jurisdiction  orer  aoj 
lands  which  belong  to  him  in  the  territory  of  his  native  country.    And 
the  reason  why  one  of  these  jurisdictions  does  not  here  fdlow  the  other, 
is,  because  his  property  in  the  land  was  not  full  and  absolute:  his  natife 
country  had  a  right  of  territory,  or  a  paramount  property  in  it,  by  which 
his  ownership  was  limited.     *  Groti,U6  might,  perhaps,  have  a  view  to 
this  method  of  acquiring  jurisdiction  over  land,  in  consequence  of  ajft- 
risdiction  acquired  over  the  person  of  the  owner,  when  he  speabof 
persons  as  the  primary  objects  of  jurisdiction,  and  of  a  territory  as  the 
secondary  object  of  it.     In  the  other  method  of  acquiring  jurisdictioD 
over  land,  where  a  nation,  after  it  is  formed,  settles  upon  a  void  tract  of 
country,  and  by  this  act  of  settling  upon  it,  which  is  an  act  of  ocea- 
pancv,  acquires  a  right  of  territory  or  jurisdiction  over  it,  the  persons, 
of  wnich  the  nation  consists,  may  be  called  the  first  objects,  and  theter* 
ritory  may  be  called  the  second  object  of  jurisdiction;  because  they  su^ 
ceeded  to  one  another  in  this  order  of  time.     But  since  the  jurisdietioa 
over  the  territory  does  not,  in  this  case,  arise  consequentially  out  of  tha 
jurisdiction  over  the  persons,  without* the  intervention  of  any  otheract, 
one  of  them  cannot  pr<n>erly  be  called  a  primary,  and  the  other  a  se- 
condary jurisdiction,     nxit  whatever  might  here  be  our  author's  neaa- 
ing,  it  is  evident,  that,  where  a  jurisdiction  over  things  arises  conse- 
quentially out  of  a  jurisdiction  over  persons,  the  things,  over  which 
such  jurisdiction  is  acquired,  must,  at  the  time  of  acquiring  it,  be  die 
property  of  those  persons.     And  from  hence  it  follows,  that  suchthinp 
as  are,  in  their  own  nature,  incapable  of  being  appropriated,  caBnot,ia 
this  way,  be  brought  under  the  jurisdiction  of  a  nation,  or  become  a 
part  of  its  territory. 

f  Grotius  does  not  extend  the  jurisdiction,  which  he  supposes  that  a 
nation  may  possibly  have  over  the  ocean,  to  the  whole  ocean,  but  ndj 
to  some  parts  of  it.  This  partial  jurisdiction  he  explains  to  b6  a  juris- 
diction either  in  respect  of  persons,  when  a  nation  has  a  fleet,  which 
is  a  maritime  army,  stationed  in  any  part  of  the  ocean,  or  in  respect  of 
territory,  as  far  as  a  nation  can  from  the  shore  command  and  restrain 
those  who  are  upon  that  part  of  the  ocean,  which  is  next  to  the  shore, 
as  effectually  as  if  they  were  upon  the  land.  There  can  be  no  doobt 
about  the  jurisdiction  of  a  nation  over  the  persons  which  compose  its 
fleet,  when  they  are  out  at  sea;  whether  they  are  sailing  upon  it,  or 
are  stationed  in  any  particular  part  of  it.    But  when  they  are  thus  star 

*  Grot.  Lib.  )I.  Cap.  III.  %  Xllt  f  Grot  Ibid. 
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tioned,  this  jurisdiction  of  the  nation  is  merely  a  jurisdiction  over  their 
persons,  and  not  over  that  part  of  the  ocean,  where  those  persons  are.  We 
may  say,  it  we  please,  that  the  nation  has  jurisdiction  in  that  part  of 
the  ocean;  because  the  persons,  over  whom  it  has  jurisdiction,  are  there. 
But  we  cannot  say  with  any  sort  of  propriety,  that  it  has  jurisdiction 
over  the  ocean  itself:  because,  as  the  persons  who  are  under  its  juris- 
diction, have  no  property  in  the  ocean,  merely  by  being  upon  it,  the 
jurisdiction  of  the  nation  over  the  persons  who  are  there,  will  give  it 
no  jurisdiction  over  the  ocean.  If  a  land  army  was  passing  through 
an  uninhabited  country,  the  nation  to  which  the  army  belongs,  would 
have  jurisdiction  in  that  country:  because  the  persons,  who  are  the  ob- 
jects of  its  jurisdiction,  are  in  that  place.  But  in  the  meantime,  if  the 
army  acquired  no  property  in  the  country,  the  nation  would  have  no 
jurisdiction  over  the. land,  where  the  army  happens  to  be;  that  is,  the 
land  itself,  merely  by  the  army's  being  there,  would  not  hecome  the 
object  of  the  nation's  jurisdiction.  And  a  fleet,  by  being  in  any  part 
of  the  ocean,  where  the  persons  who  compose  it,  cannot  acquire  property, 
-will  no  more  make  that  part  of  the  ocean  the  object  of  a  nation's  juris- 
diction, than  an  uninhabited  country  is  made  the  object  of  its  jurisdic- 
tion, by  the  passage  of  a  land  army  through  the  country,  without  ac- 
quiring any  property  there.  An  armed  fleet,  when  it  lies  in  any  part 
of  the  ocean,  may  certainly  repel  any  armed  force,  that  attacks  it;  not 
because  this  part  of  th^  ocean  is  under  the  jurisdiction  of  the  fleet,  or 
of  the  nation,  to  which  the  fleet  belongs;  but  because  it  is  under  no  ju- 
risdiction at  all.  A  fleet  of  fishermen  have  likewise  a  right,  when  they 
are  fishing  in  any  part  of  the  ocean,  to  drive  all  others  from  thence,  that 
shall  come  to  fish  upon  the  same  spot,  where  their  nets  are.  But  this 
right  does  not  arise  from  any  jui'isdietion  over  the  ocean,  but  from  the 
community  of  it.  The  place  i3  common  to  all  mankind,  to  be  used  by 
all,  as  they  have  occasion;  and  those,  who  have  first  seized  it  to  use  it, 
have  a  right  to  use  it  first.  This  right,  indeed,  arises  from  seizure  or 
occupancy:  but  we  must  distinguish  between  the  occupancy  of  a  com- 
mon thing  to  use  it,  and  such  occupancy,  as  separates  the  thing  fi*om 
the  common  stock,  and  gives  the  occupant  property  in  it. 

A  nation  has  jurisdiction  in  respect  of  territory,  over  so  much  of  the 
ocean  as  is  included  within  the  land:  so  that  all  ships,  and  all  persons 
who  are  in  them,  are  under  the  jurisdiction  of  the  nation,  if  they  are 
in  any  of  its  ports,  or  in  any  bays,  or  other  arms  of  the  sea,  which  are 
appendages  to  the  land.  This  jurisdiction  extends  itself  likewise  into 
the  main  ocean,  as  far  as  the  iow-if  ater  mark:  for  the  shore  itself,  though 
this  part  of  it  is  sometimes  covered  with  water,  reaches  thus  far.  But 
all  beyond  this  is  out  of  the  jurisdiction:  the  nation  can  have  no  right 
of  territory  in  it;  because,  as  it  is  in  its  own  nature  an  uncertain  and 
indeterminate  thing,  it  will  not  admit  of  such  occupancy  as  produces 
property;  and  those  things  which  are  incapable  of  being  appropriated, 
do  not  admit  of  jurisdiction. . 

It  is  commonly  said,  that  a  more  extensive  jurisdiction  will  be  of  use 
to  nations  which  border  on  the  sea;  that  the  sea  is  their  bulwark;  that 
in  order  to  secure  themselves  against  being  attacked  on  this  side,  it  is 
necessary  for  them  to  be  lords  of  the  sea,  as  far  as  they  can  extend  their 
force  from  the  shore  by  means  of  great  guns,  or  other  instruments  of  the 
like  sort;  and  that  it  is  reasonable  the  territory  should  extend  so  far 
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because  all  armed  ships,  which  come  within  that  distance,  are  able  lo 
do  them  mischief,  and  are  indeed  within  their  bulwark.  What  is  thus 
urged  might  have  some  weight,  if  foreigners,  who  come  with  armed 
ships,  and  are  likely  to  do  mischief  to  a  nation,  could  be  proceeded  against 
only  by  the  civil  laws  of  the  country.  For  its  civil  law  takes  place 
only  within  its  territory:  and,  consequently,  if  as  much  of  the  ocean, 
as  is  here  claimed,  was  not  within  the  territory,  an  armed  force  must 
be  near  enough  to  do  mischief  from  the  sea;  or  if  the  territory  reaches 
only  to  the  low-water  mark,  it  must  even  be  landed,  before  the  nation 
would  have  a  right  to  repel  it.  But  this  is  not  the  case:  two  nations 
in  respect  of  one  another  are  in  a  state  of  equality:  and  any  danger, 
which  one  of  them  apprehends  from  the  other,  is  to  be  guarded  against 
or  repelled,  not  by  such  means  as  the  civil  law  will  furnish,  but  by 
such  as  the  law  of  nature,  applied  to  the  collective  persons  of  civil  so- 
cieties, will  allow  of.  Now,  in  a  state  of  equality,  where  there  is  rea- 
son to  believe,  that  an  injury  is  intended,  the  law  of  nature  will  allow 
us  to  demand  security,  that  we  shall  not  suffer  it  of  those  who  are 
otherwise  likely  to  commit  it;  though  the  injury  is  a  distant  one:  and 
where  such  security  is  refused,  the  same  law  will  allow  us  to  make 
use  of  force  for  obtaining  it.  Thus  the  law  of  nations  will  render  the 
sea  as  effectual  a  bulwark  to  a  nation  which  is  washed  by  it  on  one  side, 
or  encompassed  by  it  on  all  sides,  though  the  territory  of  the  nation 
ends  at  the  shore,  as  the  civil  law  would,  if  the  territory  extended  from 
the  shore  to  the  utmost  random  of  a  great  gun. 

*  If  one  nation  has  obliged  itself  to  another,  by  particular  compact, 
not  to  go  into  some  particular  part  of  the  ocean  with  an  armed  ship,  or 
not  to  come  thither  either  for  the  purpose  of  fishing,  or  for  such  other 
purposes  as  are  specified  in  the  compact,  the  latter  of  these  nations  will 
have  a  right  to  hinder  the  former  from  doing  what  it  has  thus  obliged 
itself  not  to  do.  But  this  right  does  not  arise  from  any  property  in  this 
particular  part  of  the  ocean,  or.  from  any  jurisdiction  over  it,  but  from 
the  good  faith  of  compact.  The  effect  of  this  compact  may  easily  be 
distinguished  from  property  or  jurisdiction.  Property  or  jurisdictioo 
is  a  right  of  excluding  all  nations  from  the  use  of  a  thing:  whereas, 
this  compact  produces  such  a  right  only  against  the  single  nation,  which 
has  made  itself  a  party  to  it:  this  nation  is  not  at  liberty  to  go  into  that 
part  of  the  ocean,  into  which  it  has  bound  itself  not  to  come;  but  all 
other  nations,  that  are  not  parties  to  the  compact,  are  as  much  at  liberty 
to  go  thither,  as  if  no  such  compact  had  been  made.  It  is  possible,  that 
a  nation  may,  in  much  the  same  m^ner,  acquire  a  sort  of  exclusive 
right  of  fishing  in  such  parts  of  the  ocean,  a^  are  near  to  its  own  coasts. 
For  as  one  nation  might  bind  itself  by  compact  not  to  come  thither  for 
this  purpose;  so  all  nations,  that  are  likely  to  come  thither,  might  bind 
themselves  in  the  same  manner.  A  tacit  compact  might  likewise  pro- 
duce a  right  of  the  same  sort:  those  maritime  nations,  that  are  in  the 
neighbourhood,  may  tacitly  have  consented  to  establish  this  right,  by 
submitting,  from  time  to  time,  to  be  excluded  from  fishing  near  to  Ihie 
coasts  of  the  nation  which  acquires  the  right  But  this  consent  does 
not  give  the  nation,  whose  coasts  they  are,  either  property  or  jurisdic- 
tion in  those  parts  of  the  ocean  which  are  near  to  its  coasts.    Tliis 
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usage  binds  only  those  who  have  made  themselves  parties  to  it  by  such 
submission  or  acquiescence:  it  does  not  bind  remote  nations,  nor  does 
it  bind  even  neighbouring  nations,  that  are  lately  become  maritime 
ones:  because,  as  neither  of  them  have  ever  acquiesced  in  the  usage, 
or  submitted  to  be  excluded  from  fishing  in  these  particular  places,  they 
have  never  made  themselves  parties  to  the  compact  of  exclusion. 

IX.  We  have  *  already  explained  the  general  notion  Different  sorts  of 
of  war,  and  have  considered  the  nature  of  private  war  vw- 
in  particular.  This  is  the  only  sort  of  war,  that  could  happen  in  the  li- 
berty of  nature.  For  though  such  a  number  of  independent  individu- 
als might  occasionally  join  together  in  the  use  of  force,  as  would  make 
an  army  equal  to  those,  which  nations  commonly  bring  into  the  field; 
yet  a  war,  which  is  carried  on  with  an  army  of  this  sort,  would  not  be 
a  public  one.  Public  war  is  distinguished  from  private,  not  by  the 
number  of  forces,  or  the  greatness  of  the  army  that  is  employed,  but 
by  the  character  of  the  persons,  who  are  the  contending  parties  in  it. 
A  war  of  private  persons  or  individuals  will  be  a  private  war,  what- 
ever the  numbers  may  be  that  engage  in  it,  and  take  part  with  one  side 
or  the  other,  f  Public  war  is  the  war  of  public  persons;  that  is,' of 
civil  societies:  and,  consequently,  there  can  be  no  such  war,  where 
there  is  no  civil  union.  But  civil  societies  act,  in  their  intercourse 
with  one  another,  by  their  respective  supreme  executive  bodies;  whe- 
ther it  is  the  friendly  intercourse  of  leagues  and  conventions,  or  the 
hostile  intercourse  of  war.  A  war,  therefore,  will  be  a  public  one, 
though  it  is  no  otherwise  the  act  of  those  civil  societies,  that  are  the 
contending  parties  in  it,  than  as  it  is  the  act  of  their  respective  execu- 
tive bodies. 

All  magistrates,  indeed,  are  public  persons:  and  from  hence,  a  ques- 
tion may  arise,  whether  every  war,  which  begins  from  any  magistrate 
whatsoever,  is  public  war,  or  whether  this  name  is  confined  to  those 
wars  only,  that  begin  from  supreme  magistrates.^  i^Grotius  treats  this 
as  a  question  about  words,  the  use  of  which  is  arbitrary:  we  are  at  li- 
berty to  give  the  words,  public  war,  either  of  these  senses;  provided 
we  explain,  beforehand,  the  sense  in  which  we  use  them,  and  take  care 
to  use  them  steadUy  in  this  sense.  But  this  answer  will  scarce  satisfy 
the  inquiry.  For  they,  who  make  it,  do  not  want  to  be  informed,  what 
sense  they  are  at  liberty  to  give  these  words;  but  in  what  sense  they 
must  use  them,  in  order  to  speak  the  language  of  the  law  of  nations. 

To  clear  up  this  matter,  we  may  observe,  first,  that  since  a  magis- 
trate in  any  civil  society  is  no  otherwise  a  public  person,  than  as  he  is 
authorized  to  act  for  the  society;  no  act  that  he  does,  without  being  au- 
thorized by  the  society  to  do  it,  is  done  by  him  as  a  public  person,  of 
can  be  called  a  public  act.  A  war,  therefore,  though  it  begins  fi'om  a 
person,  who  is  a  magistrate,  ¥rill  not  be  a  public  war,  unless  it  begins 
from  him  as  a  magistrate;  that  is,  unless  he  is  authorized  by  the  society 
to  make  war. 

Secondly,  in  a  civil  society,  there  are  commonly  two  sorts  of  infe- 
rior §  magistrates  invested  with  executive  power:  one  sort  is  invested 
with  the  internal,  and  the  other  with  the  external  branch  of  it:  some 
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magistrates  are  commissioned  hj  tbe  society  to  act  with  the  public  ciyil 
force,  to  put  the  laws  in  execution  at  home;  whilst  others  are  comlni^ 
sioned  to  act  with  the  public  military  force,  to  defend  and  matntaiD  tbe 
rights  of  the  society  against  its  enemies  from  abroad.  The  civil  law 
considers  the  former  sort  of  magistrates  as  public  persons:  but  iathe 
view  of  the  law  of  nations,  as  they  have.no  concern  with  other  nations, 
they  have  no  public  character,  or  are  not  public  persons.  A  war, 
therefore,  which  begins  only  upon  the  authority  of  such  magistrates  aa 
these,  is  not  a  public  war  in  the  language  of  the  law  of  nations. 

Thirdly,  amongst  those  magistrates,  who  are  appointed  to  act  in  the 
external  branch  of  the  executive  power,  some  have  only  a  subordinate 
authority:  and  as  these  do  not  act  for  the  nation,  at  their  own  discre- 
tion, but  are  under  the  direction  of  the  supreme  executive  body,  their 
character,  in  respect  of  other  nations,  is  not  a  public  one.  A  war, 
therefore,  which  proceeds  only  from  their  authority,  cannot  be  called  a 
public  one  by  the  law  of  nations. 

Upon  the  whole,  whatever  liberty  we  have  to  use  words  in  what 
sense  we  please,  the  law  of  nations  will  call  no  war  a  public  one,  un- 
less it  proceeds  on  both  parts,  from  those  who  are  invested  with  su- 
preme executive  power  in  the  external  branch  of  this  power:  for  in  the 
view  of  this  law  no  other  magistrates  have  a  public  character  in  respect 
of  war. 

*  Grotius  extends  the  notion  of  public  war  to  all  war,  which  begins 
from  any  magistrate  whatsoever:  and  to  justify  this  extensive  sense  of 
the  words,  he  maintains,  that  even  inferior  magistrates,  since  they  are 
appointed  for  the  defence  and  security  of  tbe  people  in  their  several 
districts,  must,  in  consequence  of  their  appointment,  have  a  right  to 
make  war,  where  the  defence  and  security  of  that  part  of  the  people, 
which  is  committed  to  their  trust,  requires  it;  unless  they  are  laid  un* 
der  some  positive  restraint  by  civil  law.  He  allows,  however,  that  in 
&ct,  most,  or  rather  all  civil  societies,  have  taken  care,  by  some  posi- 
tive provision,  to  lay  their  inferior  magistrates  under  such  a  restraint: 
because,  as  the  safety  of  the  whole  society  is  hazarded  in  war,  it  was 
proper  to  confine  the  right  of  making  war  to  the  supreme  executive 
body,  which  has  the  care  of  the  whole.  But  the  contrary  opinion  is 
more  consistent  with  the  nature  and  effects  of  social  union.  The  ap- 
pointment of  an  inferior  magistrate,  does  not  leave  him  at  liberty  to 
make  war,  till  some  positive  civil  law  restrains  him:  on  the  contrary, 
such  magistrates  can  have  no  right  of  making  war,  unless  this  right  has 
been  given  them  by  some  positive  civil  law.  In  consequence  of  social 
union,  the  exercise  and  direction  of  the  common  force  belongs  to  the  col- 
lective body  of  the  society,  and  not  to  any  particular  part  of  this  body: 
nothing  but  a  positive  appointment,  made  by  this  body  itself,  in  settling 
the  constitution,  or  by  the  legislative  body,  which,  Jdfter  the  constitu- 
tion is  settled,  acts  for  the  collective  body,  can  naturally  authorize  any 
particular  part  of  the  society,  or  any  particular  person  in  it;  that  is,  any 
executive  body,  or  any  magistrate,  to  exercise  and  direct  the  comnMW 
force.  A  magistrate,  who  is  appointed  to  act  in  the  internal  w  civil 
branch  of  the  executive  power,  can  only  use  this  force  at  home,  and  is 
restrained,  by  the  nature  of  his  office,  from  using  it  any  otherwise  even 
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at'home,  than  under  the  direction  of  the  civil  law.  Such  a  magistrate, 
therefore,  has  no  more  right  to  make  external  war,  than  a  private  per- 
son. And  the  use,  which  he  is  authorized  to  make  of  the  public  force 
at  home,  to  put  the  laws  in  execution,  if  it  can  be  called  public  war  at 
all,  is  only  public  war  by  the  civil  law,  and  not  by  the  law  of  nations. 
In  the  external  branch  of  executive  power,  the  notion  of  an  inferior 
magistrate,  or  subordinate  commander,  implies,  that  the  society  has  ap- 
pointed him  to  act,  not  at  hia  own  discretion,  but  under  the  direction  of 
the  supreme  executive  body.  The  nature,  therefore,  of  his  appoint- 
ment, though  he  is  a  magistrate,  gives  him  no  right  to  begin  an  exter- 
nal war. 

But  though  all  magistrates  of  one  sort,  and  all  inferior  magistrates  of 
the  other  sort,  are  restrained  by  the  nature  of  social  union,  and  the 
terms  of  their  respective  appointments  from  making  war;  it  may  be 
asked,  whether  there  are  no  cases,  in  which  this  restraint  is  taken  off, 
and,  consequently,  in  which  a  war,  that  is  made  upon. the  authority  of 
any  magistrate  whatsoever,  will  be  a  public  one?  Grotius  mentions  two 
cases,  which  he  supposes  to  be  of  this  sort:  first,  when  the  ordinary 
officers  of  a  magistrate  are  sufficient  to  restrain  a  few  disobedient  sub- 
jects without  hazarding  the  safety  of  the  whole  society;  or  secondly, 
when  some  immediate  danger  arises,  which  will  not  allow  him  to  have 
recourse  to  the  supreme  magistrate  for  his  authority.  In  the  first  of 
these  cases,  our  author  proceeds  upon  the  principles,  with  which  he 
set  out;  that  all  magistrates  are  naturally  at  liberty  to  make  war,  if  they 
are  not  restrained  by  some  positive  law;  and  that  the  design  of  such  posi- 
tive law  is  to  prevent  the  safety  of  the  whole  society  from  being  hazarded 
by  a  person,  who  is  only  entrusted  with  the  care  of  a  part:  from  whence 
he  concludes,  that  where,  without  hazarding  the  safety  of  the  whole, 
any  inferior  magistrates,  by  the  help  of  their  ordinary  attendants,  can  re- 
press a  few  rebellious  subjects,  the  obligation  of  these  restraining  laws 
ceases,  because  the  reason  of  them  ceases.  We  must,  certainly,  allow, 
that,  where  a  magistrate  has  any  ordinary  attendants  assigned  to  him  by 
die  public,  for  the  purpose  of  using  the  common  force,  he  has  authority  to 
employ  them  for  this  purpose.  But  this  authority  extends  no  farther, 
than  the  nature  and  end  of  his  appointment  extends:  if,  in  any  instance, 
he  uses  even  the  force,  with  which  he  is  entrusted,  in  any  other  man- 
ner, or  for  any  other  purpose,  than  is  warranted  by  his  appointment; 
this,  as  it  is  his  own  act,  and  not  the  act  of  the  public,  cannot  be  called 
public  war.  The  restraint  that  he  is  under,  does  not  arise  from 
any  positive  act  of  the  law,  but  from  a  negative  act  of  it:  he  has  no 
right  to  use  the  force  that  is  in  his  hands,  at  his  own  discretion;  not  be- 
cause any  positive  law  has  restrained  him  from  doing  any  thing,  which, 
as  a  magistrate,  he  might  otherwise  have  done;  but  because,  as  a  mem- 
ber of  the  society,  he  has  no  right  to  use  the  public  force  at  all,  without 
.  the  concurrence  of  the  society:  and,  consequently,  though  he  is  ap- 
pointed to  be  a  magistrate,  he  has  no  right  to  use  it  any  farther  than 
the  law  has  empowered  him.  It  is  neither  the  equitable  consideration, 
that  he,  who  is  entrusted  only  with  the  care  of  a  part,  ought  not  to 
hazard  the  safety  of  the  whole,  nor  any  positive  law  made  upon  this 
equitable  consideration,  that  restrains  an  inferior  magistrate  fi'om  making 
war  at  his  own  discretion.  The  restraint  arises,  at  first,  from  social 
union,  and  continues  even  after  he  is  appointed  to  be  a  magistrate,  as 
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fiur  aa  the  law  has  not  taken  it  off  by  the  express  terms  of  his  commis- 
sion^  or  by  the  nature  of  the  magistracy,  to  which  he  is  appunted. 
And  if  the  law  has  not  thus  given  him  a  discretionary  power,  however 
possible,  or  however  likely  it  might  be,  that  the  force,  which  he  could 
exert,  by  his  ordinary  attendants,  would  repel  or  stop  an  insurrection; 
yet  he  is  not  at  liberty  to  exert  this  force  as  a  magistrate,  any  otherwise 
than  the  law  has  commissioned  him:  because,  beyond  his  commission, 
he  has  no  more  right,  than  a  private  person,  to  judge  about  this  possi- 
bility, or  this  likelihood,  and  to  act  upon  such  judgment  In  the  second 
ease,  we  agree  with  our  author,  that  an  inferior  magistrate  may  me 
what  force  he  has  at  hand,  to  repel  such  an  immediate  danger,  as  will 
not  allow  him  time  to  have  recourse  to  the  supreme  executive  bodj. 
But  this  act  of  force  is  no  more  a  public  war  upon  account  of  his  being 
a  magistrate,  than  it  would  have  been  if  the  same  private  persons,  who 
act  with  him,  had  acted  without  him.  The  force  which  he  exerts  far 
this  purpose,  if,  in  exerting  it,  he  exceeds  the  commission  under  which 
he  acts  as  a  magistrate,  is  only  private  force.  It  is  not  his  authoritj, 
but  a  failure  of  jurisdiction,  upon  account  of  the  exigency  of  the  esse, 
that  makes  the  force  lawful. 

After  what  has  been  said,  it  will  be  needless  to  inquire,  whether  an 
inferior  magistrate,  where  he  is  not  pressed  by  any  such  exigency,  may 
make  war,  as  he  sees  opportunity,  upon  a  conjecture  that  the  supreme 
executive  body  would  authorize  him,  if  he  was  to  consult  it.  For  an 
inferior  magistrate  has  no  right  to  act,  with  force,  beyond  his  commis- 
sion. If,  therefore,  the  nature  of  his  office,  and  the  terms  of  his  ap- 
pointment, have  given  him  no  discretionary  power,  he  has  no  right  to 
act  upon  any  conjecture,  which  he  makes,  about  what  he  might  proba- 
bly be  authorized  to  do,  if  he  was  to  consult  the  supreme  executiTe 
body. 

All  wars  of  a  nation  against  its  external  enemies,  are  not  public  wars. 
To  make  a  war  a  public  one,  both  the  contending  parties  must  be  pub- 
lic persons;  that  is,  it  must  be  a  War  of  one  nation  against  another;  and, 
consequently,  it  must  begin  and  be  carried  on  by  the  authority  of  the 
supreme  executive  body  on  both  sides.  Where  a  nation  makes  war 
upon  pirates,  or  other  robbers,  though  these  are  external  enemies,  the 
war  will  be  a  mixed  one:  it  is  public  on  one  side;  because  a  nation,  or 
public  person,  is  one  of  the  parties:  but  it  is  private  on  the  other  side; 
because  the  parties  on  this  side  are  private  persons,  who  act  together 
occasionally,  and  are  not  united  into  a  civil  society.  A  band  of  rob- 
bers, or  a  company  of  pirates,  may,  in  fact,  be  united  to  one  another  by 
compact;  and  may  have  stipulated  with  one  another  in  this  compact,  to 
be  directed  by  the  common  understanding,  and  to  act  by  the  common 
force,  for  their  general  benefit.  But  they  are  still,  by  Uie  law  of  na- 
ture, otily  a  number  of  unconnected  individuals;  and,  consequently,  in 
the  view  of  the  law  of  nations,  they  are  not  considered  as  one  collec- 
tive body,  or  public  person.  For  the  compact,  by  which  they  unite 
themselves,  is  void:  because  the  matter  of  it  is  unlawful.  The  iodiri- 
duals,  that  form  themselves  into  a  civil  society,  are  bound,  by  their  so- 
cial compact,  to  pursue  and  to  maintain  a  common  benefit:  but  this  com* 
mon  benefit  is  such  an  one,  as  is  intended  to  be  consistent  with  the  ob- 
ligations which  they  are  naturally  under  to  the  rest  of  mankind.  Where- 
as, the  common  benefit,  which  a  band  of  robbers,  or  a  company  of  pi- 
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rates  propose  to  themselves,  consists  in  doing  harm  to  the  rest  of  maur 
kind. 

When  any  of  the  members  of  a  civil  society  make  use  of  force  to  op- 
pose the  execution  of  the  laws,  or  to  support  themselves  in  the  viola- 
tion of  them,  and  the  magistrates,  who  are  entrusted  with  the  internal 
executive  power,  exert  the  civil  force  to  repel  or  to  repress  them,  this 
18  a  contention  by  force,  and  may,  therefore,  be  called  war;  though,  in 
our  common  way  of  speaking,  we  do  not  usually  give  it  this  name.  On 
one  side  it  is  a  riot,  or  a  tumult,  or  a  sedition,  or  an  unlawful  resistance. 
But  I  do  not  know,  that,  in  our  language,  there  is  any  particular  name 
for  it  on  the  other  side. .  According  to  our  author^s  notion  of  public 
war,  this  use  of  force,  on  the  side  of  the  magistrate,  would  be  a  public 
war,  and  the  whole  act  of  contention,  if  we  take  in  both  parts,  would 
be  a  mixed  war.  But  in  the  language  of  the  law  of  nations,  it  is  cer- 
tainly neither  public  nor  mixed.  For  this  law  relates  only  to  the  in- 
tercourse of  a  nation  with  the  rest  of  mankind,  and  takes  no  notice  of 
what  passes  within  a  nation,  either  between  the  several  members  of  it, 
or  between  the  body  and  any  of  the  members.  If  the  force,  which  is 
made  use  of  for  these  unlawful  purposes,  by  the  members  of  the  socie- 
ty, should  be  so  great  as  to  make  it  necessary  for  the  civil  magistrate  to 
take  the  military  force  to  his  assistance,  yet,  as  long  as  this  force  is  un- 
der the  direction  of  such  a  magistrate,  the  contention  is  still  what  it  was 
before:  it  has  no  name  on  the  part  of  the  society,  and  is  called  a  riot,  or 
a  tumult,  or  a  sedition,  or  an  unlawful  resistance,  on  the  part  of  the 
members. 

When  the  seditious  members  are  so  strong,  that  the  executive  body 
is  obliged  to  interpose,  and  to  take  the  command  and  direction  of  the 
military  force,  this  contention  is  called  a  rebellion  on  the  part  of  the 
subjects;  and  may  be  called  a  civil  war  on  the  part  of  the  society.  A 
contention  by  force,  is  a  mixed  act  of  the  same  sort,  and  may,  on  each 
part,  be  called  by  the  same  names,  where  the  subjects  endeavour,  by 
unjust  force,  to  overturn  the  government,  and  the  executive  body,  on 
behalf  of  the  society,  interposes  with  the  military  force  to  support  it. 

In  monarchies,  either  absolute  or  limited,  where  the  matter  in  dis- 
pute is  the  title  to  the  Crown,  and  this  title  has  been  left  doubtful  by 
the  civil  law,  a  contention  by  force  is  a  civil  war  on  both  parts.  But 
if  the  civil  law  has  clearly  determined  the  title,  such  a  contention,  by 
force,  is  a  rebellion  on  the  part  that  claims  against  the  civil  law,  and  a 
civil  war  only  on  the  part  that  claims  under  it. 

Where  force  is  made  use  of  by  the  members  of  a  civil  society,  to  re- 
sist such  tyrannical  oppression  of  the  governors,  as  is  subversive  of  the 
ends  of  social  union,  a  war  of  this  sort  cannot  properly  be  called  rebel- 
lion; since  this  name  imports  a  forcible  opposition  to  lawful  authority. 
And  the  presumption,  that  civil  governors  will  always  discharge  their 
duty,  has  prevented  mankind  from  giving  it  any  name,  which  implies 
injustice  on  the  side  of  the  governors.  Such  a  war,  therefore,  goes 
under  the  general  name  of  a  civil  war. 

If  any  one  should  ask,  whether  these  internal  wars  of  a  civil  society 
are  public,  or  private,  or  mixed?  we  must  certainly  answer,  that,  in  the 
language  of  the  law  of  nations,  they  are  neither.  For,  since  this  law 
takes  no  notice  of  what  passes  within  a  civil  society,  as  far  as  what 
passes  there  has  no  reference  to  the  rest  of  mankind,  it  has  no  occasion 
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to  mention  wars  of  this  sort;  and,  therefore,  gives  them  no  name:  it 
does  not  so  much  as  call  them  wars;  and  much  less  does  it  rank  them 
under  the  heads  of  public,  or  private,  or  mixed.  The  reason  wky  some 
writers  have  thought  that  these  contentions,  bj  force,  within  a  society, 
are  not  to  be  called  wars  at  all,  may,  perhaps,  have  been,  that  the  law 
of  nations  does  not  call  them  so.  But  this  reason  is  of  no  weight:  ibr 
the  law  of  nations  does  not  call  them  wars;  not  because  they  are  oot 
wars,  but  because  they  are  such  acts  as  do  not  come  within  its  yiew, 
and  as  it  has,  therefore,  given  no  name  to.  They  have  certiunly  the 
nature  of  war;  for  they  are  contentions  by  force.  Common  usage,  like- 
wise, has  given  them  this  name,  and  calls  them  civil  wars.  And  if,  in- 
stead of  attending  to  the  precise  language  of  the  law  of  nations,  we  at- 
tend to  the  nature  of  the  acts,  we  shall  find,  that  civil  wars  may  be 
either  public,  ch*  mixed,  or  private.  A  civil  war,  upon  a  doubtful  title 
to  the  crown,  may  be  called  a  public  one;  because  the  heads  of  each 
party  are  respectively  considered  by  their  own  people  as  public  per- 
sons. Where  the  contention,  by  force,  is  a  rebellion  on  the  part  of  the 
people,  and  a  civil  war  on  the  part  of  the  government,  this  is  a  mixed 
war:  one  of  the  parties  is  under  the  conduct  of  a  public  person,  and  the 
other  consists  of  private  persons.  And  since  the  people  cannot  aet 
upon  a  right  of  resistance,  but  only  so  far  as  they  are  not  in  subjection, 
and  the  governors  have  no  jurisdiction,  a  civil  war,  which  begins  and 
is  carried  on  upon  this  right,  may  be  called  a  private  one:  because, 
where  there  is  no  subjection  on  one  side,  and  no  jurisdiction  on  the 
other,  the  persons  concerned  are,  in  respect  of  one  aaother,  private 
persons. 

Solemn  war,  what;  X.  Public  war  is  divided  into  perfect  and  imperfect 
and  why  called  The  former  sort  is  more  usually  called  solemn,  accord- 
just  war.  jjjg  j^  ^|j^  1^^  ^f  nations,  and  the  latter  unsolemn  war. 

Grotius  defines  perfect,  or  solemn  war,  to  be  such  public  war  as  is  de- 
clared or  proclaimed.  Indeed,  the  very  name  of  war,  is  so  far  appro- 
priated, by  common  usage,  to  solemn  war,  that,  when  we  speak  of  war, 
we  are  generally  supposed  to  mean  this  sort;  unless  we  add  some  tero 
of  distinction  to  show,  that  we  mean  some  other  sort,  by  calling  it  a 
private  war,  or  a  civil  war,  or  a  piratical  war.  Unsolemn,  or  imper- 
fect wars  between  nations;  that  is,  such  wars  as  nations  carry  on  against 
one  another,  without  declaring  or  proclaiming  them,  though  they  are 
public  wars,  are  seldom  called  wars  at  all:  they  are  more  usually  known 
by  the  name  of  reprisals,  or  of  acts  of  hostility. 

Thus  we  find,  that,  to  make  a  war  a  solemn  one,  according  to  the  law 
of  nations,  *  two  things  are  required:  first,  it  must  be  a  public  war, 
that  is,  the  contending  parties  must  be  two  nations,  acting  respectivelj 
under  the  direction  and  by  the  authority  of  their  supreme  executive 
body:  and,  secondly,  it  must  be  proclaimed,  notified  or  declared.  The 
use  of  the  common  force  of  a  nation,  by  lawful  authority,  to  quell  in- 
surrections, or  to  repress  rebellions,  though  we  find  that  there  is  some- 
times a  declaration  of  war,  at  least  on  the  side  of  the  rebels,  is  not  a 
solemn  war,  according  to  the  law  of  nations;  because  this  law  does  not 
consider  it  as  a  public  war:  and  reprisals,  though  they  are  contentiotts 
by  force  between  two  nations,  and  may,  therefore,  be  called  public  warS) 
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are  not  solemn  wars;  because,  they  are  not  preceded  by  any  express  and 
open  declaration  of  war. 

Perhaps  another  definition  of  solemn  war  may  be  found,  which  will 
help  us  in  explaining  the  natural  effects  of  proclaiming  or  declaring 
war.  A  solemn  war  is  a  war  which  appears  evidently  to  be  a  national 
act  on  both  sides;  or  to  be  the  war  of  the  whole  collective  body  of  one 
nation  against  the  whole  collective  body  of  another.  This  definition 
includes  all  that  is  included  in  our  author's  definition.  A  war  cannot 
be  a  national  act  on  both  sides,  without  beins  a  public  one:  and  it  can- 
not appear  evidently  to  be  a  national  act  wimout  being  proclaimed  or 
declared. 

When  a  solemn  war  is  called,  as  it  sonietimes  is  called,  a  just  war, 
according  to  the  law  of  nations,  *  Grotius  imagines,  that  this  appella- 
tion is  intended  to  denote,  not  that  the  law  of  nature,  or  of  nations,  al- 
lows only  this  sort  of  war,  and  forbids  all  other  sorts,  but  that  this  sort 
produces,— fuo^dom  juris  effectus^ — certain  effects  by  the'  law  of  na- 
tions, which  no  other  sort  will  produce.  The  effects,  which  he  means, 
are  impunity  for  what  is  done,  and  property  in  what  is  taken.  We 
will  inquire,  presently,  how  far  these  effects  are  peculiar  to  solemn 
war;  and,  in  the  meantime,  will  examine  our  author's  opinion  about  the 
reason  for  giving  the  name  of  just  wars  to  wars  of  this  sort.  What  he 
has  advanced  about  the  effects  which  the  law  of  nations  allows  to  so- 
lemn warSf  and  about  the  reason  for  calling  them  just  wars,  upon  ac- 
count of  these  effects,  he  explains  by  the  two  instances  of  marriages 
and  wills.  When  the  Roman  law  calls  the  matrimonial  union  of  free 
persons^a  just  marriage,  this  appellation,  he  says,  is  not  intended  to  de- 
note, that  the  matrimonial  union  of  slaves,  though  this  has  not  the  same 
appellation  given  to  it,  is  unjust  or  forbidden;  but  only  that  the  former 
produces  some  effects,  or  some  claims  by  this  law,  which  the  latter  does 
not  produce*  In  like  manner,  when  a  will,  as  it  is  distinguished  from 
a  codicil,  is  called  a  just  will  by  the  same  law,  we  are  not  to  understand 
from  hence,  that  making  a  codicil  is  an  unlawful  act;  but  only  that  this 
law  gives. some  effects  to  a  will,  which  it  does  not  give  to  a  codicil. 

But,  perhaps,  a  just  marriage  and  a  just  will  might  derive  this  appel- 
lation rather  from  their  nature,  than  from  their  consequences.  Some 
matrimonial  unions  seem  to  have  been  called  just  marriages,  not  upon 
account  of  the  effects  of  law  which  they  produced,  but  upon  account 
of  their  legal  perfection;  that  is,  their  exact  conformity  to  the  strictest 
or  highest  rules,  which  the  law,  relating  to  such  unions,  had  prescribed: 
whilst  other  matrimonial  unions,  though  the  law,  as  it  had  not  forbid- 
den them,  allowed  of  their  validity^  were  not  called  just  marriages;  be- 
cause they  wanted  this  conformity  to  the  highest  rules  of  the  law,  and 
were,  therefore,  in  the  view  of  the  law,  imperfect  in  their  kind.  In 
like  manner,  one  sort  of  disposition  of  a  man's  goods,  upon  the  event 
of  his  death,  seems  to  have  been  called  a  just  will;  whilst  another  sort 
was  called  a  codicil,  without  the  appellation  of  just;  because  the  former 
was  perfectly  conformable  to  the  strictest  notion,  that  the  law  had  of 
such  a  disposition,  or  was  attended  with  all  the  qualities  that  the  law 
required;  whilst  the  latter,  having  no  more  requisites  of  law  than  were 
necessary  to  make  it  a  valid  act,  fell  short  of  legal  perfection. 

•  Grot  Lib.  I.  Cap.  III.  %  IV. 
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The  Roman  writers  apply  the  word,  just,  to  some  wars,  and  dutiih 
guish  them  from  other  wars,  to  which  they  do  not  give  the  same  appel- 
lation. But  when  the  former  are  thus  called  just  wars,  this  appellation 
is  not  designed  to  denote,  that  they  produced  any  peculiar  effects  of 
law,  hut  only  that,  in  the  manner  of  beginning  them,  they  were  exaedj 
conformable  to  the  rules  of  their  fecial  law,  or  law  of  arms.  When 
they  call  this  law  the  law  of  nations,  we  are  not  to  understand  fron 
hence,  that  it  was  a  positive  law,  established  by  the  consent  of  all  na- 
tions. It  was  in  itself  only  a  civil  law  of  their  own:  they  called  it  a 
law  of  nations;  because  the  design  of  it  was  to  direct  them  how  thej 
should  behave  towards  other  nations  in  the  hostile  intercourse  of  war, 
and  not  because  all  nations  were  obliged  to  observe  it 

I  do  not  deny,  that  such  acts  as  are  called  just  ones,  upon  account  of 
their  legal  perfection,  or  their  exact  conformity  with  law,  produce  ef- 
fects  which  other  acts,  that  are  less  perfect  in  their  kind,  will  not  pro- 
duce: I  only  deny,  that  these  effects  of  the  law  are  the  reason  whjtke 
acts  are  called  just  ones.  And  in  denying  this,  I  am  supported  bja 
very  common  use  of  the  word,  just.  We  frequently  apply  it,  both  to 
actions  and  to  things,  to  denote  that  they  are  perfect  in  their  kind.  In 
this  sense  we  speak  of  a  just  battle,  a  just  army,  and  a  just  volume,  to 
distinguish  them  from  a  skirmish,  a  small  party,  and  a  pamphlet  Since, 
therefor^,  actions  are  thus  called  just,  to  denote  that  they  have  a  gene- 
ral perfection  in  their  kind,  it  is  reasonable  to  conclude,  that,  wheotbcj 
are  called  just  in  reference  to  any  law,  this  appellation  should  be  under- 
stood to  denote,  that  they  have  a  legal  perfection  in  their  kind. 

For  these  reasons,  I  am  inclined  to  think,  that  a  solemn  war  is  ealled 
a  just  one,  according  to  the  law  of  nations;  because  in  the  view  of  this 
law,  it  has  some  sort  of  legal  perfection.  But  this  perfection  cannot 
consist  in  an  internal  conformity  with  the  law:  for,  if  it  did,  as  this  law 
is  only  the  law  of  nature  applied  to  the  collective  persons  of  civil  so- 
eieties,  no  wars  could  be  called  just,  unless  they  were  moved  upon  such 
reasons  as  the  law  of  nature  will  justify:  whereas,  in  the  sense  that  we 
are  now  inquiring  about,  wars  are  called  just,  provided  they  are  solemn, 
without  any  regard  to  their  internal  reasons.  The  legal  perfection, 
therefore,  upon  account  of  which  solemn  wars  are  distinguished  from 
other  wars,  by  this  appellation  of  just,  is  merely  external.  The  reader 
may,  probably,  see  by  this  time,  what  this  external  perfection  is.  As 
nations  are  the  only  proper  objects  of  the  Uw  of  nations,  no  cootentioa 
by  force,  is  properly  called  war,  in  the  language  of  this  law,  unless  n^ 
tions  are  the  contending  parties;  that  is,  unless-  it  is  a  public  war.  Bat 
amongst  the  wars  of  nations,  some  are  imperfectly  public.  If  one  na- 
tion seizes  the  goods  of  another  nation  by  force,  upon  account  of  aome 
damages  which  the  former  has  suffered  from  the  latter,  such  eontentioos, 
by  force,  are  called  reprisals.  There  may,  likewise,  be  other  acts  of 
hostility  between  two  nations,  which  do  not  properly  come  under  the 
notion  of  reprisals:  such  as  the  besieging  of  each  others  towns,  or  the 
sinking  of  each  others  fleets,  whilst  the  nations,  in  other  respects,  are 
at  peace  with  one  another.  These  are  public  wars;  because  nations 
are  the  contending  parties.  But  as  they  aire  confined  to  some  particular 
objects,  they  are  of  the  imperfect  sort,  and  do  not  come  up  to  the  hij^ 
est  notion  of  a  public  war;  which  consists  in  a  war  of  the  whole  collec- 
tive person  of  one  nation,  against  the  whole  collective  person  of  another 
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natioD.     The  design  of  a  declaration  of  war,  by  which  the  war  becomes 
a  solemn  one,  is  to  bring  it  up  to  this  highest  notion  of  public  war,  or 
to  make  it  perfectly  public:  and  it  is  this  legal  perfection,  from  whence 
such  wars  have  the  appellation  of  just  ones:  by  calling  them  just  wars, 
we  only  mean,  that  they  are  perfect  ones,  according  to  the  law  of  nations. 
XL  The  law  of  nations  considers  each  civil  society  justlfyini^  causes 
as  a  moral  person,  and  all  the  several  societies  of  the  ^^  ^^* 
world  as  so  many  distinct  persons,  in  a  state  of  natural  equality.  Since, 
therefore,  an  injury  is,  by  the  law  of  nature,  the  only  justifiable  cause 
of  war  amongst  individuals  in  a  like  state  of  equality;  nothing  but  an 
injury  will  justify  a  war. amongst  civil  societies  by  the  law  of  nations. 
But  *as  amongst  individuals,  so  likewise  amongst  civil  societies,  an  in- 
jury will  make  the  use  of  force  just,  either  before  or  after  it  is  done. 
Force  may  be  made  use  of  amongst  nations,  to  guard  against  an  injury 
before  it  is  done;  to  stop  it,  when  it  is  beginning;  to  obtain  security, 
that  it  shall  not  proceed;  or  to  repel  it,  when  it  is  near  at  hand.    After 
an  injury  has  been  done,  it  produces  both  a  right  to  recover  reparation 
for  the  damages,  that  have  arisen  from  it,  and  a  right  likewise  to  inflict 

Eunishment,  in  order  to  prevent  the  nation,  which  has  done  harm  now, 
-om  doing  the  like  again. 
By  the  law  of  nature,  a  future  injury  is  not  a  just  cause  of  private 
war,  unless  there  i^  a  plain  design  of  doing  it,  and  no  other  way  of  pre- 
venting it  from  being  done.  And  this  law,  when  it  is  applied  to  civil 
societies,  and  so  becomes  a  law  of  nations,  makes  no  farther  allowance 
in  favour  of  public  war.  f  The  growing  power,  therefore,  of  a  nation, 
whilst  it  abstains  from  doing  and  from  attempting  to  do  injuries  to  its 
neighbours,  is  no  justifiable  cause  for  them  to  make  war  upon  it,  in  or- 
der to  stop  the  growth  of  its  power,  before  it  has  acquired  strength 
enough  to  give  it  an  opportunity  of  injuring  them.  For  it  is  only 
the  apparent  design  of  doing  an  injury,  and  not  the  power  of  doing 
one,  that  makes  defence  by  force  lawful.  In  deliberations  about  war, 
some  regard  may  indeed  be  had  to  the  probability,  that  a  nation  will 
grow  too  strong  for  us,  if  we  do  not  take  care  to  reduce  it  in 
time.  But  this  can  only  be  regarded  as  a  prudential  cause,  and  not  as 
a  justifiable  cause  of  war.  If  other  causes  make  a  war  just,  this  con- 
sideration will  make  it  advisable:  but  this  consideration  alone  is  not 
sufficient  to  justify  a  war,  if  no  injury  has  yet  been  done  or  attempted. 
The  law  of  nations  being  the  same  amongst  civil  societies  with  the 
law  of  nature  amongst  individual's;  nothing  but  what  is  strictly  or  pro- 
perly an  injury,  will  justify  a  public  war.  From  whence  it  follows,  that 
where  any  nation  makes  war  upon  another  only  upon  account  of  j:some 
neglect  or  refusal  of  what  is  matter  of  favour,  or  of  courtesy,  or  even  of 
humanity,  such  a  war  is  contrary  to  the  law  of  nations.  The  false  re- 
ligion, likewise,  of  a  nation,  can  be  no  otherwise  a  just  cause  of  making 
war  upon  it,  than  as  this  religion  has  actually  produced  some  real  and 
proper  injury,  or  some  attempt  to  do  such  an  injury. 

Not  only  such  injuries,  as  affect  a  nation  immediately  in  its  collective 
capacity,  §but  such,  likewise,  as  are  done  to  any  of  its  members,  are  a 
justifiable  cause  of  war.     For  these,  by  the  law  of  nations,  are  parts  of 
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the  collective  person  of  a  nation;  and  injuries^  wliicli  are  done  to  parte 
of  this  person,  are  done  to  the  person  himself.  But  when  we  speak 
of  an  injury  which  is  done  to  one  memher  or  to  a  few  members  of  a 
civil  society „as  a  justifiable  cause  of  war;  it  is  necessary  to  distiogoish 
between  what  is  a  just  cause  of  war  in  respect  of  the  nation  itself,  to 
which  these  members  belong,  and  what  is  a  just  cause  of  war  in  re- 
spect of  the  nation  that  has  done  the  injury.  As  a  civil  society  is  oUiged, 
by  the  social  compact,  to  guard  the  rights  of  its  several  members;  so 
it  is  obliged  likewise,  by  the  same  compact,  to  guard  the  common  inte- 
rest of  the  whole.  Unless,  therefore,  the  injury,  which  some  of  the 
members  have  suffered,  affects,  either  in  itself  or  in  its  conseqaenees, 
fhe  whole  society,  or  such  a  part  as  bears  a  considerable  prqxNrtion  to 
the  whole;  however  it  might  justify  a  war  in  respect  of  the  natioB 
which  has  done  the  injury,  it  would  scarce  justify  the  governors  of  the 
nation,  to  which  those,  who  have  suffered  the  injury,  belong,  in  respect 
of  the  duty  which  they  owe  to  their  own  society,  if  they  should  haard 
the  safety  of  the  whole  by  a  war,  and  sacrifice  ^e  lives  of  manj,  and 
the  fortunes  of  most  of  their  subjects,  to  redress  such  an  injury.  In  the 
meantime,  the  duty  which  the  society  owes  to  its  injured  members,  is 
not  superseded.  Though  the  society  is  not  obliged  to  redress  tbem  bf 
war,  when  this  method  of  redress  is  inconsistent  vrith  the  ^nerel  iot^ 
rest;  yet  it  is  still  obliged  to  secure  their  rights:  and  this  obligation  esa 
be  no  otherwise  discharged  than  by  making  them  amends  oat  of  the 
public  property  for  what  they  have  lost. 

Amongst  the  other  ways,  in  which  an  injury  is  a  just  cause  of  war, 
we  have  mentioned  the  right  of  inflicting  punishment,  where  an  injorj 
has  been  committed.  And  as  ^individuals  have  this  right  in  a  state  of 
equality,  the  law  of  nations  gives  the  same  right  to  the  eollectiye  pe^ 
sons  of  civil  societies.  Where  an  injury  has  been  done,  a  nation,  like 
an  individual,  has  not  only  a  right  to  a  reparation  of  the  damages,  whieh 
it  has  sustained,  but  it  has  likewise  a  right,  where  there  was  anj  ma- 
licious design  of  doing  harm,  to  take  such  measures  with  those  who 
have  done  it,  as  may  prevent  them  from  doins  the  like  again. 

A  nation  may  be  ^I^*  ^^^  ^^^  ^  nations  does  not  suppose  tbat  a 
accountable  for  civil  society  must  necessarily  be  a  principal  or  an  a^ 
the  act  of  one  of  cessory  in  every  act  which  is  done  by  any  of  its  mem- 
itsmemben.  j^^^.^  p^^  this  law,  whilst  it  considers  the  several 
members  as  parts  of  the  collective  body,  does  not  suppose  each  mem- 
ber to  have  no  will  of  his  own,  or  to  be  incapable  of  acting  for  hiB* 
self,  without  the  command  or  the  consent  of  that  body.  Bat  though 
a  nation  is  not  necessarily  an  accessory  to  every  injury,  which  is  dooe 
by  any  of  its  members,  cither  to  tiie  general  body,  or  to  the  par- 
ticular  members  of  other  nations;  yet  it  may  make  itself  an  accessory, 
either  f  by  conniving  at  the  injury,  whilst  it  is  committed,  and  negleet- 
ing  to  prevent  it,  or  by  protecting  those  who  have  done  the  injury, 
against  the  just  demands  of  those  who  have  suffered  it  By  means, 
therefore,  of  such  connivance,  or  such  protection,  a  sodety  becoaaes 
accountable  for  the  crimes  or  &ults  of  its  members. 

Amongst  individuals,  the  faults  of  servants  may,  in  many  instances, 
be  charged  upon  their  master;  because  they  are  under  his  authodty, 

*  See  Book  r.  Chap.  XIX.  §m.  f  Grot  Lib.  IL  Cap.  XXI.  $  I«  U,  m 
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and  it  is  his  business  to  take  care  that  tbey  do  not  misbehave  tbeinselves. 
And,  upon  the  same  principles,  the  neglect  of  a  nation,  in  not  prevent*- 
ing  the  subjects  of  it  from  offending,  will  make  the  nation  a  party  in 
their  offence:  for  the  nation,  since  they  are  under  its  jurisdiction,  is 
obliged  to  take  care  that  they  do  no  harm  to  the  rest  of  mankind.  But 
8ueh  neglect  does  not  make  a  nation  accessory  to  the  acts  of  subjects, 
that  are  in  a  state  of  rebellion,  and  have  renounced  their  allegiance;  or 
that  are  not  within  its  territories:  for,  in  these  circumstances,  the  sub- 
jects, whatever  they  may  be  of  right,  are  not  under  its  jurisdiction  in 
&ct.  The  law  of  nature,  as  it  respects  civil  societies,  and  is  called  the 
law  of  nations,  is  something  different  in  this  matter  from  the  same  law, 
as  it  respects  individuals.  Servants  are  commonly  under  the  eye  of 
their  master,  so  that  he  has  constant  opportunities  of  knowing  what 
they  do:  whereas,  subjects  are  not  so  immediately  under  the  eye  o(  the 
society;  that  is,  of  the  civil  governors  who  act  for  it;  and,  consequently, 
many  diings,  which  are  done  by  the  i9ubjects,  may  esoape  their  know- 
ledge.  Now,  the  general  rule  of  law  is,  that  no  person,  either  indivi- 
dual or  collective,  can,  by  means  of  any  neglect  in  not  preventing  the 
fiiult  of  another,  be  an  accessory  to  the  fault,  unless  he  was  obliged  to 
prevent  it,  and  knew,  likewise,  that  the  fault  was  committed:  for,  how- 
ever he  might,  upon  other  accounts,  be  under  a  general  obligation  to 
prevent  it,  yet,  if  he  did  not  know  of  it,  he  could  not  in  this  particular 
instance,  be  under  any  such  obligation;  because  no  person's  obligation 
extends  beyond  his  knowledge.  From  hence  it  follows,  that  the  same 
law  of  nature,  which  charges  all  the  faults  of  slaves  upon  their  master, 
will  only  charge  such  faults  of  subjects  upon  a  nation,  as  were  too  fre- 
quent, or  too  notorious  to  escape  the  knowledge  of  the  public. 

After  an  injury  has  been  committed,  a  nation,  by  protecting  the  of- 
fender against  those  who  have  a  right  to  require  reparation  of  damages, 
or  to  inflict  punishment,  in  order  to  defeat  their  right,  makes  itself  a 
party  in  the  injury.  Connivance,  or  neglect  to  prevent  an  injury,  can- 
not make  a  nation  a  party  to  the  injury,  unless  the  offender  is  one  of  its 
own  subjects;  or,  at  least,  was  within  its  territories  when  the  injury 
was  done:  because,  in  any  other  circumstances,  he  is  not  under  the  na- 
tion's jurisdiction.  But  by  granting  protection  to  an  offender,  it  may 
become  a  party,  not  only  in  such  injuries  as  are  committed  by  its  own 
proper  subjects,  or  by  foreigners,  who,  by  being  resident  within  its  ter- 
ritories, make  themselves  temporary  subjects,  but  in  such,  likewise,  as 
are  committed  abroad,  either  by  its  own  subjects,  or  by  foreigners,  who 
afterwards  take  refuge  in  its  territories. 

But  the  law  of  nations,  by  considering  every  civil  society  as  a  dis- 
tinct and  entire  body,  which  is  united  into  one  collective  person,  by  a 
social  compact,  for  the  purpbse  of  securing  and  advancing  its  own  wel- 
&re,  allows  every  civil  society  to  have  an  exclusive  jurisdiction  over 
its  own  members:  for  it  could  not  be  a  distinct  and  entire  body,  if  its 
members  were  subject  to  any  other  jurisdiction  besides  its  own.  Now, 
the  notion  of  an  exclusive  jurisdiction,  vested  in  each  nation,  implies, 
that  it  has  a  right  to  judge  for  itself  how  far  its  own  members  are  to  be 
punished,  and  whether  they  are  to  be  punished  at  all,  or  to  be  pardon- 
ed«  From  whence  it  seems  to  follow,  that  a  nation,  by  not  punishing 
one  of  its  members,  or  by  not  suffering  any  one  else  to  punish  him, 
only  exercises  such  a  jurisdiction  as  the  law  of  nations  allows.    And 
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the  protection  of  a  subject  against  punishment  is,  in  this  view  of  it,  8o 
far  n-om  making  the  nation  a  party  in  any  injury  which  he  has  commit- 
ted, that  it  discharges  the  subject  himself  from  all  obligations  that  arose 
from  thence.  But  this  difficulty,  if  it  is  one,  arises  merely  from  not 
attending  to  the  nature  of  that  exclusive  jurisdiction  which  the  law  of 
nations  allows  to  every  civil  society.  For  it  isonly  a  jurisdiction  with- 
in the  society  itself;  that  is,  a  jurisdiction  where  none  but  itself  and  its 
own  members  are  concerned;  and,  consequently,  does  not  extend  to 
sucb  offences  as  we  are  now  speaking  of:  to  offences,  which  are  com- 
mitted by  the  members  of  one  society,  either  against  thebody,oragaiD8t 
the  members  of  another.  Neither  the  nature  of  social  union,  nor 
the  consent  of  mankind  to  consider  civil  societies  as  distinct  and  entire 
collective  persons,  will  give  any  nation  an  exclusive  jurisdiction,  where 
the  offences  are  of  this  kind. 

There  is  another  difficulty  in  this  matter,  which  is  of  more  import- 
ance. Every  nation  has  an  exclusive  property  in  its  own  territories. 
*  No  persons,  therefore,  who  are  not  members  of  it,  can  lawfully  cone 
thither  without  its  leave.  And  whatever  right  of  harmless  profit  ihejr 
might  pretend,  yet  if  the  nation  apprehends  that  it  would  be  dangerous 
to  itself  to  let  them  come  thither,  the  law  of  nations  does  not  oblige  it 
to  give  them  leave.  If,  therefore,  any  person  is  found  within  its  terri- 
tories, who  has  committed  an  offence  against  a  foreign  nation,  or  against 
the  members  of  a  foreign  nation,  what  is  to  be  done  with  him?  The 
nation,  in  whose  territories  he  is,  cannot  justly  punish  him,  if  what  he 
has  done,  though  it  is  a  crime  by  the  law  of  nature,  or  of  nations,  is 
not  forbidden  by  its  own  civil  law.  It  w6uld  be  dangerous  to  the  Mo- 
tion to  admit  foreigners  to  come  into  its  territories,  with  an  armed  ibrce, 
to  punish  him:  and,  consequently,  as  they  cannot  come  thither  without 
leave,  so,  in  view  to  the  safety,  or,  at  least,  to  the  peace  of  the  solcietj) 
it  would  be  wrong  to  give  them  leave.  And  yet,  if  the  nation  screeas 
him  from  punishment,  it  becomes  a  party  in  his  crime,  and  gives  those 
who  are  offended,  a  just  cause  of  making  war  upon  it.  What  remains, 
therefore,  for  the  nation  to  do,  is  what  the  injured  nation  has  a  right  to 
demand:  he  ought  to  be  delivered  up  to  those  against  whom  the  crime 
is  committed,  that  they  may  punish  him  within  their  own  territories. 
This  is  the  right.  But  how  far  a  nation,  that  has  been  injured  in  itseli^ 
or  in  its  members,  will  choose,  either  to  insist  upon  this  right  at  first, 
by  demanding  the  criminal,  or  to  support  it  afterwards  by  force,  if  the 
demand  should  not  be  complied  with,  depends  upon  its  own  discretion. 
And  if  it  is  a  general  practice  in  Europe,  as  Grotius  affirms  that  it  is,  to 
waive  this  right,  unless  where  the  crimes  are  very  heinous,  the  prac- 
tice has  been  taken  up  upon  principles  either  of  political  prudence,  or 
of  tenderness  towards  the  offenders:  for,  n^hatever  may  have  been  es- 
tablished amongst  particular  nations,  by  express  compacts,  there  is  no 
feneral  law  which  obliges  all  nations  in  the  world,  or  all  nations  in 
Europe,  to  hold  this  conduct. 
We  may  observe,  by  the  way,  that  when  a  nation  thus  delivers  up 
one  of  its  subjects,  this  is  not  inconsfistent  with  the  social  rights  of  sueh 
subject:  for  by  the  social  compact,  he  acquires  only  a  right  to  be  prch 
tected  against  suffering  causeless  harm,  and  not  a  right  to  be  protected 
in  doing  causeless  harm. 

•  Grot  Lib.  II.  Cap.  XXL  §  IV,  V. 
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When  a  state  delivers  up  an  offending  member  to  pacify  an  enemj, 
and  the  enemy,  either  havjuig  some  other  cause  of  war,  or  being  re- 
solved to  make  war  at  any  rate,  refuses  to  receive  him;  *  Grotius  in- 
quires, whether  he  continues  a  member  of  the  state,  after  this  act,  or 
whether  it  deprives  him  of  his  right  of  citizenship?  Cicero  maintains, 
that  the  right  pf  citizenship  continues;  because  such  a  delivering  up 
of  a  member  is  a  sort  of  donation,  and  can,  therefore,  produce  no  effect 
-without  acceptance.  And,  undoubtedly,  if  we  keep  to  the  strict  notion 
of  delivering  up,  there  can  be  no  such  act  on  one  part,  if  there  is  no 
acceptance  on  the  other  part:  for  the  strict  notion  of  delivery,  implies 
acceptance:  where  there  is  no  acceptance,  there  may  be  an  attempt  or 
endeavour  to  deliver^  but  there  can  be  no  actual  delivery.  But  the 
question  is,  whether  the  act  of  the  state,  though  it  cannot  be  strictly 
and  properly  called  delivery,  is  not  of  such  a  sort,  as  cuts  off  the  right 
of  citizenship?  Grotius  explains  this  act  to  be  nothing  more  than  a 
permission  to  the  enemy  to  punish  the  offending  member:  and  as  the 
state,  by  such  permission,  does  not  give  any  right  to  the  enemy  over 
the  offending  member,  but  only  removes  the  impediment,  which  its 
own  right  t>{  territory  had  laid  in  the  way  of  punishment;  it  cannot, 
by  this  act,  be  understood  to  deprive  its  own  member  of  any  right:  for 
where  no  right  is  given  on  one  side,  no  right  can  be  taken  away  on  the 
other  side.  But  this  is  an  imperfect  description  of  the  act  of  the  state: 
this  act  does  not  consist  merely  in  permitting  the  enemy  to  punish  him, 
but  in  withdrawing  protection.  Scaavola,  as  he  is  quoted  by  Grotius, 
explains  it  in  this  manner,  and  from  hence^  concludes,  that  the  member 
loses  his  right  of  citizenship,  or  ceases  to  be  a  member,  whether  the 
enem}'  accepts  him  or  not:  because,  where  protection  is  justly  with- 
draw, there  can  be  no  right  of  citizenship.  We  may,  however,  reply, 
that  4^  state  withdraws  its  protection  only  for  a  certain  purpose,  and 
not  absolutely;  for  the  purpose  of  putting  it  into  the  enemies'  power  to 
punish  the  offending  member,  from  whom  protection  is  thus  withdrawn. 
In  all  other  respects,  his  right  to  protection,  which  is  the  foundation  of 
citizenship,  continues.  And  if  this  purpose  does  not  take  place,  as  it 
does  not,  where  the  enemy  refuses  to  receive  him;  his  right  remains 
entire. 

How  far  it  would  be  f  lawful  for  a  state  to  deliver  up  one  of  its  mem- 
bers, who  has  committed  no  crime,  in  order  to  preserve  itself  from 
being  destroyed  by  a  powerful  enemy,  depends  upon  the  claims  arising 
out  of  civil  union,  and  not  upon  the  law  of  nations.  For  we  are  not  to 
inquire  here,  whether  one  nation  can  justify  itself,  in  making  such  a 
demand  upon  another?  but  whether  the  nation,  upon  which  the  demand 
is  made,  can  lawfully  comply  with  it? 

In  speaking  of  the  power  of  a  society  over  a  whole  province,  or  any 
other  considerable  part  of  it,  :^  Grotius  determines,  that  it  has  no  right 
to  alienate  such  parts,  without  their  consent.  For  the  right,  which  the 
society  has  over  them,  depends  upon  the  original  compact,  by  which 
they  united  themselves  to  it:  and  since  the  terms  .of  this  compact  are, 
that  they  will  pay  allegiance  to  the  society  in  return  for  protection; 
they  cannot  be  understood  to  have  given  the  society,  by  this  act,  a  right 

•  Qiot  Lib.  n.  Cap.  XXI.  §  1V»  Y.  f  Gtot  lib.  n.  Cap.  XXV.  ^  m. 

t  Grot  Lib.  H.  Cap-  VI.  S IV,  Y.  VIL 
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to  cut  them  off  from  it  causelessly,  and  to  put  them  under  the  juru- 
diction  of  any  other  society:  because,  if  the  society  has  this  right,  the 
corresponding  obligation  of  the  parts  must  be,  not  only  an  obligation  to  be 
directed  by  the  will  of  the  society  in  return  for  protection,  but  even  to 
obey  the  society,  where  their  obedience  would  put  them  out  of  its  pro- 
tection. He  determines,  in  like  manner,  that  a  part  cannot  transfier  its 
allegiance  to  another  society,  without  the  consent  of  the  society,  of 
which  it  is  a  part.  Necessity,  however,  would  justify  the  part  in  thus 
transferring  its  allegiance:  because  the  social  compact,  like  all  other 
compacts,  admits  of  the  equitable  exception  of  necessity. 

But  here  Grotius  adds,  that  the  part  has,  in  this  respect,  a  Ailler  li^ 
than  the  whole.  Necessity,  by  superseding  the.  obligation  of  the  sooal 
compact,  supersedes  all  civil  jurisdiction*  The  part,  therefore,  ia 
these  circumstances,  is  under  no  other  obligation  towards  the  whole, 
than  it  would  have  been  in  a  state  of  nature;  where  there  is  no  such 
relation  of  part  and  whole,  of  subject  and  society,  and,  consequently,  ne 
obligation  of  one  towards  the  other.  But  if  this  is  the  effect  of  neces- 
sity, if  it  reduces  things  to  the  state  of  nature,  and  so  leaves  no  civU 
jurisdiction;  the  society  can  have  no  extraordinary  axithority  over  any 
part  of  it,  grounded  upon  the  plea  of  ^necessity,  to  cut  such  part  off 
from  the  general  body,  and  to  place  it  under  a  new  and  foreign  juris- 
diction. Necessity,  instead  of  giving  the  society  such  an  extraordinary 
authority,  puts  an  end  even  to  its  ordinary  jurisdiction. 

I  agree  with  our  author,  that  necessity  does  not  give  the  society  such 
an  extraordinary  authority.    But  he  seems  to  be  mistaken  in  supposing, 
that  necessity  gives  the  part  a  fuller  or  more  extensive  right  in  respect 
of  the  society,  than  it  gives  the  society  in  respect  of  the  part.     For 
when  a  part  of  any  society  transfers  its  allegiance,  this  act,  as  fiir  aa  it 
relates  to  this  particular  society,  is  only  the  withdrawing  of  all^iance. 
What  follows  this  act,  or  what  attends  upon  it,  when  the  part,  which 
so  withdraws  allegiance  from  one  society,  puts  itself  under  the  joris- 
diction  of  another,  has  no  relation  to  the  former  society.     We  do,  in- 
deed, call  the  whole  act  a  transfer  of  allegiance:  but  what  is  done  in 
such  a  transfer,  relates  to  this  society  no  otherwise,  than  as  allegiance 
is  withdrawn  from  it     Whether  the  part  puts  itself  under  another  ju- 
risdiction, by  joining  itself  to  some  other  nation,  or  whether  it  formft 
itself  into  a  nation,  and  sets  up  a  jurisdiction  of  its  own;  or  whedier 
the  several  individuals,  that  compose  it,  live  independently  afterwards 
in  a  state  of  nature;  the  society,  to  which  the  part  belonged,  is  not 
concerned  in  any  of  these  acts.     If  the  part  could,  of  right,  withdraw 
its  allegiance,  any  of  these  acts  will  be  equally  lawful.     The  question, 
therefore,  about  the  right  of  any  part  of  a  society  to  transfer  its  alle- 
giance to  another  society,  when  it  cannot  otherwise  be   preserved, 
amounts  only  to  this,  whetiier  it  has  a  right,  in  such  circumstances,  to 
withdraw  its  allegiance.     And  if  necessity,  by  superseding  the  juris- 
diction  of  the  society,  will  give  it  this  right;  the  part  and  the  whole  are 
in  the  same  condition,  or  have  an  equal  right,  in  respect  of  one  another. 
For  as  necessity  supersedes  the  obligation  of  the  part  to  pay  allegiance, 
so  a  like  necessity  will  supersede  the  obligation  of  the  whole  to  give 
protection.     Grotius,  therefore,  is  mistaken  in  his  conclusion,  for  ^rant 
of  stating  the  question  properly.     He  compares  what  the  part  does  in 
transferring  its  allegiance,  with  what  the  whole  does  when  it  alienates 
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the  part.  Whereas,  when  the  part  transfers  its  allegiance,  this,  in  re- 
spect of  the  society,  is  only  the  withdrawing  of  allegiance,  and  ought, 
therefore,  to  be  compared  with  what  the  whole  does,  when  it  withdraws 
protection.  In  this  comparison,  there  is  no  difference  between  their 
respective  rights:  if  necessity,  by  taking  away  the  obligation  of  the  so- 
cial compact,  allows  the  part  to  withdraw  allegiance;  a  like  necessity 
will,  upon  the  same  {»*inciple,  allow  the  whole  to  withdraw  protection. 

This  reasoning  may,  with  very  little  alteration,  be  applied  to  a  single 
member  of  a  civil  society,  who,  though  he  has  committed  no  crime,  is 
demanded  by  an  enemy.  Though  no  person  has  a  right  to  leave  the 
society,  to  which  he  belongs,  unless  the  public  either  expressly  or  ta- 
citly co/isents,  that  he  should  leave  it;  yet  where  the  society  is  in  such 
circumstances,  that  protection,  which  is  the  end  of  social  union,  cannot 
be  had,  this  necessity  will  supersede  the  obligation  of  the  social  com- 
pact, and  will  allow  him  to  provide  for  himself,  by  quitting  the  society. 
A  like  necessity,  on  the  part  of  the  society,  where  it  cannot  defend 
itself,  if  it  undertakes  the  defence  of  some  particular  person,  who  is  a 
member  of  it,  will  justify  the  withdrawing  of  protection.  This  con- 
duct of  the  society  will  appear  the  more  reasonable,  if  we  observe,  that 
it  does  no  damage  to  the  individual:  for  if  the  society  could  not  defend 
itself,  without  deserting  him,  it  certainly  could  not  defend  him,  if  it 
would. 

But  the  notion  of  deserting  a  subject,  differs  from  the  notion  of  de- 
liyerine  him  into  the  enemies^  hands.  A  right  only  to  desert  him,  leaves 
him  at  liberty  to  provide  for  his  own  safety  as  well  as  he  can.  Where- 
as, a  right  to  deliver  him  up,  implies  an  obligation  on  his  part  to  submit 
to  be  delivered  up,  though  he  might  be  able  to  make  his  escape,  and  to 
secure  himself;  and  a  right  in  the  society  to  seize  him  by  force,  and 
preyent  him  from  escaping,  till  it  has  put  him  into  the  enemies'  power. 

The  principle  upon  which  Grotius  sets  out  in  examining  this  ques- 
tion, k,  that  the  subject,  whom  the  enemy  has  demanded,  is  obliged  to 
deliver  up  himself:  and  from  hence  he  deduces  a  right  in  the  society  to 
compel  him,  by  force,  to  discharge  this  duty,  if  he  refuses  to  discharge 
it  of  his  own  accord.  It  would,  in  effect,  be  to  take  the  point  in  dis- 
pute for  granted,  if  Grotius,  when  he  argues  from  the  obligation  of  the 
subject,  to  deliver  up  himself  to  establish  the  societies'  right  of  deliver- 
ing him  up,  by  force,  had  considered  this  obligation  as  a  matter  of  strict 
justice,  which  is  due  from  the  subject  to  the  society.  For,  undoubtedly, 
the  society  has  a  right  to  compel  the  subject,  by  force,  to  do  whatever, 
in  strict  justice,  it  can  demand  of  him.     So  that,  to  lay  it  down  as  a  first 

Erinciple,  that  the  subject  is  under  a  strict,  or  perfect  obligation,  to  de- 
ver  up  himself,  is  the  same  as  if  it  had  been  taken  for  granted,  or  laid 
down  as  a  first  principle,  that  the  society  has  a  strict  and  perfect  right 
to  deliver  the  subject  by  force.  But  Grotius  only  supposes,  that  it  is 
an  obligation  of  the  imperfect  sort;  a  duty  of  humanity  or  benevolence 
on  the  part  of  the  subject,  to  prefer  the  preservation  of  a  multitude  to 
his  own  safety.  But  if  this  is  only  an  imperfect  obligation,  we  might 
question,  whether  the  subject  can  be  compelled  to  discharge  it:  for,  in 
general,  where  a  duty  is  in  its  own  nature  of  imperfect  obligation,  and 
there  is  no  positive  law  which  has  so.  far  changed  the  nature  of  it,  as  to 
make  it  a  duty  of  strict  justice,  the  law  of  nature  gives  no  right  to  com- 
pel the  performance  of  such  a  duty.     To  this  our  author  replies,  that. 
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amongst  equals,  there  is,  indeed,  no  right  to  compel  any  person  to  dis- 
charge a  duty  of  imperfect  obligation;  but  a  superior  can,  of  r^t,  com- 
pel an  inferior  to  the  practice  of  any  virtue  whatsoever;  and  this  rig|it 
18  necessarily  included  in  the  notion  of  superiority.  The  state,  there- 
fore, may  lawfully  deliver  up  the  subject,  by  force,  if  he  refuses  to  dis- 
charge the  imperfect  duty  of  delivering  up  himself.  I  shall  not  insist 
upon  its  being  uncertain,  whether,  in  such  a  distressed  condition  d  a 
nation,  as  is  here  supposed,  a  powerful  enemy,  who  makes  this  unres- 
sonable  demand,  would  be  satisfied  if  it  was  complied  with:  for,thoug|i 
this  uncertainty  might  be  urged  as  a  reason  why  the  subject  is  not 
obliged,  even  imperfectly,  to  deliver  up  himself,  because  by  such  an  act 
he  might  sacrifice  his  own  safety  without  preserving  the  society,  yet 
the  terms  of  the  question  exclude  the  supposition  of  such  an  uncer- 
tainty; since  the  question  is  not  what  the  society  has  a  right  to  do,  is 
order  to  try  whether  it  cannot  preserve  itself,  but  what  it  has  a  rii^htto 
do,  when  a  compliance  with  the  enemies'  demand  b  the  way,  and  the 
only  way,  to  preserve  itself.  Nor  shall  I  inqvire  how  br  the  generai 
law  of  benevolence  would  bind  a  man  to  give  up  his  own  life,  for  the 
sake  of  preserving  a  multitude;  because  this  is  an  inquiry  which  is  like 
ly  to  introduce  much  declamation  on  both  sides,  and  little  precision  on 
either.  And  it  is  the  less  necessary  to  enter  into  this  inquiry,  because 
if  we  suppose  this  first  principle  of  our  author  to  be  true,  it  will  not 
support  bis  conclusion.  Civil  superiority  is  a  right  of  prescribing  to 
the  members  of  a  society  such  a  conduct  as  is  conducive  to  the  cenm 
good,  and  of  enforcing  what  is  so  prescribed*  We  must,  therefore,  al- 
low, that  where  any  duty,  which  is  naturally  of  imperfect  obligatioo, 
appears  to  the  public  wisdom  to  be  conducive  to  this  end,  a  civil  soeietf 
has  an  authority^  derived  from  the  social  compact,  to  prescribe  thisda^ 
by  positive  law:  and  when  it  is  thus  prescribed,  it  becomes  a  duty  of 
strict  justice,  and  the  subjects  may  be  compelled,  by  force,  to  discharge 
it  But  though  we  are  ready  to  allow  this,  I  do  not  see  how  *  Grotios 
can  contend  for  it,  or  argue  from  it,  consistently  with  himself:  becaose 
his  general  opinion  is,  that  no  civil  authority  can  make  use  of  force  to 
compel  the  practice  of  any  duties  that  are  of  the  imperfect  sort,  and  parti- 
cularly to  compel  the  practice  of  benevolence.  Ilis  consistency,  how- 
ever, is  not  the  matter  now  in  hand.  If  the  principle  itself  is  true,  be  auiy 
argue  from  it  in  this  question,  notwithstanding  he  elsewhere  contradicts 
it,  provided  he  argues  from  it  rightly.  But  this  is  the  point  in  which  he 
£Edls.  A  civil  society  has  authority  to  prescribe  duties  of  imperfect  ob- 
ligation, and  then  to  compel  the  subjects  to  observe  them.  But  they 
must  be  first  prescribed  by  positive  laws,  before  such  compulsion  can, 
of  right,  be  made  use  of:  for,  till  positive  laws  have  made  mem  duties 
of  iperfect  obligation,  they  continue  to  be,  what  they  were  naturallr, 
duties  of  imperfect  obligation,  and  cannot  be  exacted  by  force.  % 
therefore,  our  author's  reason,  upon  which  he  endeavours  to  establish 
the  right  of  a  civil  society  to  deliver  up  one  of  its  innocent  membento 
an  enemy,  that  demands  him,  will  establish  this  right  at  all,  it  can  only 
be  in  those  societies,  if  there  are  any  such,  which  have  prescribed,  by 
positive  laws,  that  any  suUect,  who  is  thus  demanded  by  an  enmjt 
shall  deliver  himself  up.     You  may  say,  that  a  command  of  the  public, 
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which  is  given  at  Uie  very  time,  will  stand  in  the  place  of  a  law,  and 
that,  if  the  society  has  a  right  to  establish  a  positive  law  for  this  pur- 
pose, it  has  an  equal  right  to  give  an  occasional  command  for  the  same 
purpose.  But  this  is  a  mistake:  for,  whi^t  is  enjoined  by  law,  relates 
equally  to  all  the  members  of  a  civil  society,  so  as  to  lay  the  same  bur- 
den upon  all  in  general:  and  it  is  merely  accidental,  if  the  law,  when 
it  comes  to  be  put  into  execution,  should  affect  only  one  member  in  par- 
ticular: it  had  no  view  to  him  in  particular,  but  was  designed  to  affect 
all  alike,  whenever  they  shall  happen  to  be  in  the  same  circumstances 
that  he  is.  But  the  burden,  that  arises  from  an  occasional  command,  is 
originally  designed  to  be  laid  upon  one  only:  and,  without  afresh  com-  . 
mand,  the  like  burden  will  not  fall  upon  any  others,  even  though  their 
eircumstances  should  happen  to  be  the  same  with  his.  Now,  each  mem- 
ber is  obliged,  by  the  social  compact,  to  join  with  the  rest  in  support- 
ing the  state,  and  in  advancing  its  welfare.  But  this  compact  does  not 
bind  any  one  member  to  pursue  these  ends  alone;  and,  consequently, 
does  not  give  the  state  any  authority  to  prescribe,  that  any  one  member 
shall  pursue  these  ends  by  such  occasional  commands  as  oblige  him  in 
particular,  and  produce  no  obligation  upon  the  other  members,  even 
though  they  should  come  into  the  same  circumstances.  In  military  ser- 
vice, a  soldier  may,  indeed,  be  ordered  by  his  commanding  officer  to  a 
poet  which  he  cannot  defend^  without  the  hazard,  or  rather  without  the 
probable  loss  of  his  life.  This  appears,  at  first  sight,  to  be  an  occasional 
command  of  much  the  same  sort  with  the  command  that  we  have  been 
speaking  of.  But  a  little  attention  will  show  us  the  difference  between 
them.  All  the  members  of  a  civil  society,  who  have  voluntarily  en- 
gaged to  perform  military  service,  are  subject  to  the  military  laws  of  it; 
which,  however  they  may  be  distinguished  by  name,  are  part  of  the 
civil  law.  These  members,  therefore,  are  all  of  them  obliged,  as  occa<^ 
sion  requires,  to  hazard  their  lives  in  the  same  manner,  by  maintaining 
such  posts  as  they  are  ordered  to.  And  what  the  commanding  officer 
does,  by  ordering  any  particular  person  to  a  post  of  certain  danger,  is 
only  a  particular  application  of  this  general  law. .  Thus  the  occasional 
command,  which  is  given  to  an  innocent  member  of  a  civil  society,  to 
deliver  himself  up  to  an  enemy,  is  not  founded  in  any  previous  law, 
which  would  extend,  in  like  circumstances,  to  all  the  other  members, 
but  is  in  the  original  design  of  it  confined  to  him  in  particular.  Where- 
as, what  may  be  called  occasional  commands  of  superior  military  offi- 
cers, are,  in  effect,  only  the  occasional  applications  of  such  a  general 
law,  to  one  particular  person,  as,  in  its  original  design,  extends  to  all 
who  shall  ever  be  in  the  same  circumstances  that  he  is  in. 

The  topics  that  are  commonly  made  use  of  in  this  question,  are,  on 
one  side,  that  every  person  consents  to  become  a  member  of  a  civil  so- 
ciety, with  a  view  to  his  own  benefit;  and,  on  the  other  side,  that  every 
member  of  a  civil  society  is  obliged  to  promote  the  benefit  of  the  whole. 
But  whilst  I  think,  that  a  nation  has  no  right  to  deliver  up  an  innocent 
member  to  an  enemy,  and  that  the  member  demanded  by  the  enemy  is 
not  obliged  to  deliver  up  himself,  I  do  not  think  that  the  first  of  these 
topics  will  establish  the  truth  of  this  opinion.  For  the  private  view, 
which  a  man  has  to  his  own  interest,  when  he  enters  into  a  civil  society, 
is  not  the  proper  measure  of  the  societies*  right  over  him,  or  of  his  duty 
towards  it,  after  he  is  become  a  member.     The  social  compact  is  a  bar- 
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Sin  between  him  and  the  society:  and  in  this  bargain,  as  in  all  others, 
6  mutual  rights  and  obligations,  which  are  produced  by  it,  are  not  d^ 
termined  by  the  particular  view  or  purpose  which  led  one  of  the  par- 
ties  to  agree  to  it.  These  rights  and  obligations  depend  upon  the  nra- 
tual  agreement  of  both  the  parties;  and,  consequently,  cannot  be  set* 
tied,  without  considering  the  views  of  both.  A  member  of  any  state 
might  design  to  advance  his  own  particular  benefit  by  becoming  imen- 
ber:  but  the  society  no  otherwise  consents  to  this  design,  and  no  other* 
wise  establishes  it  into  a  right  on  his  part,  or  obliges  itself  to  eoDeur 
with  him  in  it,  than  upon  condition  of  his  consenting  to  secure  and  ad* 
vanee  the  general  good.  Whatever  extensive  views,  therefiire,  he 
might  have  of  obtaining  his  own  benefit,  the  extent  of  bis  right  to  pll^ 
sue  it,  as  he  is  a  member  of  the  society,  and  under  the  obligation  of  the 
social  compact,  will  depend  upon  the  limitation  which  arises  from  this 
eompact,  and  respects  the  security  and  good  of  the  whole.  The  other 
topic,  however,  which  is  commonly  made  use  of,  on  the  contrary  side 
of  this  questicm,  will  not  prove,  that  the  state  has  a  right  to  deliver  im 
an  innocent  member  to  an  enemy  who  demands  him.  He  is  obliged, 
as  he  is  a  member  of  the  society,  to  promote  the  benefit  of  the  whole 
But  this  obligation  is  not  absolute  or  unconditional.  The  benefit  whieh 
he  is  obliged  to  promote,  is  a  benefit  in  which  he  is  to  have  a  share  io 
common  with  all  the  other  members,  and  which  they,  according  to  the 
respective  duties  of  their  several  stations,  are  obliged  to  assist  in  pro* 
moting,  in  common  with  him.  And  such  an  obligation,  on  his  put, 
cannot  give  the  society,  which  consists  of  all  the  other  members,  a  ri^t 
to  compel  him  to  advance  or  secure  a  benefit,  in  which  he  cannot  possi- 
bly have  any  share,  and  towards  the  advancing  and  securing  of  which 
no  member,  besides  himself,  contributes  any  thing.  But  it  is  time  lo 
leave  this  digression,  and  return  to  the  law  of  nations. 
icemben  of  a  na-  XIII.  *The  several  members  of  a  civil  society  are 
lion,  are  account-  parties,  by  the  law  of  nations,  in  any  injury  that  the  so- 

Sne  hVlx!''^'^^  ^^^^y  ^*^^'  ^^^  ^*^  **^  considers  such  a  society  as  one 

collective  person:  and,  consequently,  an  injury,  whieh 
is  the  act  of  this  collective  person,  must,  in  the  view  of  this  law,  be  the 
concurrent  act  of  its  several  parts  or  members. 

But  in  a  perfect  democracy,  the  act  of  the  nation  is  the  immediate 
and  direct  act  only  of  the  majority;  whilst  the  minority  of  the  members, 
who  are  overruled  by  the  minority,  dissent  from  it.  And,  in  like  mat* 
ner,  the  act  of  a  nation,  under  other  forms  of  government,  is  the  imme- 
diate and  direct  act  of  the  supreme  governors;  whilst  the  subjects  either 
know  nothing  of  what  is  done,  or  contribute  nothing  towards  it  by  their 
consent,  or,  perhaps,  disapprove  of  it.  How,  therefore,  can  the  law  d 
nations  be  the  same,  as  to  the  matter  of  it,  with  the  law  of  nature:  sioee 
the  former  law  makes  those  parties  in  an  injury,  who  have  never  imme* 
diately  or  directly  consented  to  it,  or  whose  consent  was  of  no  moment 
in  producing  it^  What  we  have  f  elsewhere  said  about  the  obligatioa 
of  civil  laws,  will  help  to  explain  this  matter.  No  person  is  naturally 
obliged  to  do  any  thing,  beyond  what  the  law  of  nature  prescribes, 
without  his  own  consent.  But,  in  a  civil  society,  the  severu  memhefS 
are  obliged  by  the  civil  laws  of  it;  though  these  laws  differ  in  the  mat- 
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ter  of  them,  from  the  law  of  nature,  and  are  established  in  a  perfect  de- 
mocracy by  the  majority,  without  the  direct  or  immediate  consent, 
or,  rather,  against  the  immediate  and  direct  declaration  of  the  minority. 
For  those  members,  who  are  in  the  minority,  have,  in  the  social  com- 
pact, which  made  them  parts  of  the  society,  consented  to  be  concluded 
by  the  general  act  of  the  whole;  which,  if  all  and  each  of  the  members 
do  not  concur,  is  the  act  of  the  majority:  and  this  remote,  or  indirect 
consent,  will  naturally  make  the  act  of  the  majority  their  own,  without 
their  immediate  and  direct  concurrence.  Under  other  forms  of  civil 
government,  there  is  a  farther  act  of  consent,  besides  that  which  joined 
the  several  individuals  into  one  civil  society:  this  society,  after  it  is 
formed,  agrees  to  vest  the  supreme  civil  power  in  certain  governors,  or 
to  give  these  governors  authority  to  act  for  the  whole.  And  what  such 
governors  do,  in  their  respective  departments,  is,  in  consequence  of  this 
remote  and  indirect  consent  of  the  society,  the  act  of  the  society  itself, 
and  of  all  the  members  of  which  it  consists.  These  compacts  may,  in 
the  first  instance,  be  called  private  ones,  in  respect  of  the  great  body  of 
mankind:  they  are  made  within  the  society  itself;  and  others,  who  are 
not  parts  of  the  society,  are  neither  obliged,  nor  have  any  right  to  take 
notice  of  them.  But  they  become  public,  by  the  general  consent  of 
mankind  to  consider  every  civil  society  in  the  same  light  in  which  the 
several  members  of  each  society  consider  it,  as  one  collective  person; 
that  is,  under  the  direction  of  the  constitutional  governors,  and  that  acts 
by  these  governors.  This  general  consent  is  the  foundation  of  the  law 
of  nations:  and  in  consequence  of  such  consent,  what  is  done  by  any 
civil  society,  or  by  the  constitutional  governors  of  it,  becomes,  in  the 
view  of  the  law  of  nations,  the  joint  act  of  the  several  members,  even 
of  those  members,  who  have  not  directly  or  immediately  concurred  in 
the  act:  because,  by  the  compact,  which  established  the  civil  constitu- 
tion, they  have  remotely  or  indirectly  agreed  to  whatever  is  done  by 
the  constitutional  governors. 

But  an  injury  lays  the  person,  who  commits  it,  under  *  two  obliga- 
tions. One  of  these  obligations  arises  from  the  effects  which  the  injury 
produces:  it  does  damage  to  those,  against  whom  it  is  committed;  and 
from  hence,  the  authors  of  it,  and  the  accessories  to  it,  are  obliged  to 
make  reparation.  The  other  obligation  arises  from  the  guilt  of  the  per- 
son, who  commits  it;  that  is,  from  his  disposition  to  do  hjarm*.  this  dis- 
position lays  him  under  an  obligation  to  submit  to  punishment,  and 
gives  others  a  right  to  inflict  it.  Where  an  injury,  therefore,  is  com- 
mitted by  a  nation,  the  collective  person  of  the  nation  is  bound  to 
make  reparation  for  damages;  and  as  far  as  it  appears  to  have  had  any 
malicious  design  of  doing  harm,  it  is  likewise  liable  to  punishment. 
But  it  is  necessary  to  inquire,  whether  all  and  each  of  the  members  of 
a  civil  society,  are,  by  the  law  of  nations,  deemed  parties  to  the  injury, 
which  the  society  does,Jn  both  these  respects;  so  that  the  injured  na- 
tion has  a  demand  upon  each  of  them,  to  make  reparation  for  the  dam- 
age that  has  been  done,  and  may,  likewise,  inflict  punishment  upon 
them  separately,  for  the  guilt  of  the  public. 

We  have  f  elsewhere  shown,  that  every  fault,  though  it  is  of  the 
lowest  sort,  will  produce  an  obligation  to  make  reparation,  and  that 

•  Grot.  Lib.  n.  Cap.  I.  §  n.  t  Sec  Book  I.  Chap.  XVH.  §  XIV. 
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those  who  are,  in  the  lowest  degree,  accessories  to  an  injury,  are  in- 
volved in  this  obligation.  Thus  far,  therefore,  the  law  of  nations  will 
be  a  natural  law,  if,  in  consequence  of  the  general  consent  of  mankind 
to  consider  nations  as  collective  persons,  it  charges  an  injury,  whicli 
has  been  done  by  the  public,  upon  the  several  members  of  the  society, 
who  are  parts  of  the  collective  person;  whether  they  immediately  and 
directly  consented  to  it  or  not.  There  is,  therefore,  no  occasion  to  have 
recourse,  as  ^  Grotius  has,  to  any  law  of  nations,  which  is  positive  as  to 
the  matter  of  it,  in  order  to  make  the  goods  of  the  members  of  a  soei- 
ety  answerable  for  the  damages  that  have  been  done  by  the  society 
itself,  or  by  the  civil  governors  of  it. 

fBut  punishment  is  not  just,  where  there  is  no  guilt;  nor  can  any 
act  of  consent  make  it  just,  by  the  law  of  nature,  except  such  an  act  rf 
consent,  as  is  an  evidence  of  a  malicious  temper,  or  of  a  disposition  to 
do  harm.  Now,  the  consent,  which  makes  all  and  each  of  the  members 
of  a  civil  society,  parties  in  an  injury  that  the  society  does,  is  only  re- 
mote and  indirect.  All  and  each  have  consented  imuMtdiateiy  and 
direcdy,  to  be  concluded  by  the  act  of  the  majority,  or  of  the  govern- 
ing part.  In  this  consent  there  is  no  guilt,  or  no  evidence  of  a  dispo- 
sition to  do  harm:  because  a  civil  society  is  formed  for  such  purposes, 
as  are  innocent,  in  respect  of  the  great  body  of  mankind.  And  what- 
ever malice  or  disposition  to  do  harm  may  be  evidenced  by  any  act  of 
the  majority,  or  of  the  governing  part;  the  minority,  or  the  subjects, 
consent  to  this  act  only  remotely  and  indirectly.  But  a  remote  or  in- 
direct consent,  which  ,is  inferred  only  from  the  social  compact,  cannot, 
consistently  with  the  law  of  nature,  be  deemed  an  evidence  of  a  dispo- 
sition to  do  harm.  The  law  of  nations,  therefore,  which  is  nothing 
else  but  the  law  of  nature  applied  to  the  collective  persons  of  civil  so- 
cieties, will  not  allow  the  minority,  or  the  subjects,  to  be  punished  se- 
parately, for  what  is  done  by  the  society,  or  by  the  civil  governors, 
either  against  their  immediate  and  direct  consent,  or  at  least,  without 
it.  All  and  each  of  the  members  are  so  far  parties  in  an  injury,  which 
is  committed  by  the  society,  as  to  be  separately  obliged  to  make  repa- 
ration of  damages:  but  those  only,  who  are  the  authors  of  the  injury, 
or  have  made  themselves  parties  to  it  by  their  immediate  and  direct 
consent,  can  justly  be  punished  for  it  separately.  In  the  meantime, 
the  law  of  nations,  considering  the  whole  society  as  one  collective  per- 
son, allows  this  collective  person  to  be  punished  for  such  injuries,  as 
argue  any  guilt,  or  are  evidences  of  a  disposition  to  do  harm.  And 
though  the  innocent  members  cannot  justiy  be  punished  separately  for 
the  guilt  of  the  public,  yet,  in  the  punishment  of  the  public,  they  wiU 
be  sufferers.  Nothing  can  justly  be  taken  from  them,  which  they  have 
a  right  to,  as  they  are  individuals:  but  when  the  society  is  deprived  of 
what  belonged  to  it  as  a  society,  the  innocent  members  will  share  in 
the  loss,  in  consequence  of  their  accidental  connexion  with  the  society. 
I  Grotius  has  mentioned  several  ways  in  which  a  nation  may  be  pun- 
ished. First,  he  says,  it  may  be  punished  by  being  dissolved,  which 
puts  an  end  to  the  existence  of  a  nation,  as  death  "puts  an  end  to  the 
present  existence  of  individuals.  A  second  way  of  punishing  a  nation, 
IS  by  reducing  it  to  a  province,  which  he  compares  vdth  punishing  an 
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individual  by  serritude.  Or  thirdly,  a  nation  may  be  punished  by  de- 
priving it  of  its  public  goods,  such  as  the  walls  of  its  towns,  its  naval 
stores,  or  ships  of  war,  or  arms,  or  treasure;  and  this  sort  of  pun- 
ishment he  compares  with  the  confiscation  of  the  goods  of  an  indivi- 
dual. The  innocent  members  of  the  society  will  probably  be  in  a 
worse  situation  than  they  were  before,  or  will  be  losers,  when  the  soci- 
ety is  punished  in  any  of  these  ways.  But  what  they  thus  suffer  from 
their  accidental  connexion  with  the  society,  is  no  more  to  be  reckoned 
a  punishment,  than  what  one  individual  suffers  by  means  of  his  acci- 
dental connexion  with  another  individual,  who  has  committed  a  crime, 
and  is  punished  for  it. 

XIV.  *  The  law  of  nations  allows  civil  societies,  in  One  nation  may 
the  same  manner  as  the  law  of  nature  allows  individu-  lawfully  asust  an- 
als,  to  assist  one  another  in  war:  and  whatever  makes  a  °*^®'  "*  ^"'^ 
war  just,  in  respect  of  the  principal  nation,  will  make  it  just,  likewise, 
in  respect  of  the  assistant  nations. 

Where  two  nations  are  at  war,  the  law  of  nations  will  not  only  al- 
low a  third  nation  to  give  its  assistance  to  the  party,  which  has  a  just 
cause  of  war,  but  may  even  enjoin  this  conduct  as  a  matter  of  benevo- 
lence or  humanity,  if  this  party  is  too^  weak  to  do  itself  justice,  and  is 
in  danger  of  being,  unjustly  oppressed.  But  the  duty  of  benevolence 
amongst  nations,  as  well  as  amongst  individuals,  is  of  the  imperfect 
sort,  and  admits  of  prudential  considerations;  provided  these  considera- 
tions are  tempered  with  honesty  and  sincerity.  As  an  individual  is  not 
obliged  to  undo  himself,  by  his  kindness  towards  others;  so  no  nation 
is  obliged  to  ruin  its  own  affairs,  by  entering  into  a  war  in  favour  of 
another. 

Express  compacts  will  give  one  nation  a  perfect  right  to  demand  the 
assistance  of  another.  But  these  compacts  must  be  so  construed  as  to 
make  them  consistent  with  the  law  of  nature.  A  nation  can  no  more 
bind  itself  by  compact,  than  an  individual  could,  to  do  what  the  law  of 
nature  forbids;  such  compacts  are  void,  as  far  as  the  matter  of  them  is 
unlawful:  and,  consequently,  no  compact  of  alliance  will  oblige  any 
nation  to  assist  another  in  war,  if  the  war  is  unjust. 

There  is  some  room  to  doubt,  whether  unsocial  and  tyrannical  inju- 
ries, which  the  subjects  of  one  nation  receive  from  their  civil  govern- 
ors, will  justify  another  nation  in  making  war  upon  those  governors: 
because,  by  the  law  of  nations,  every  nation  is  one  entire  and  distinct 
body,  having  an  exclusive  jurisdiction  of  its  own,  and  no  other  nation 
can,  of  right,  take  notice  of  any  thing  which  passes  within  it,  and  re- 
lates only  to  its  own  members.  Upon  this  account  I  cannot  agree  with 
f  Grotius,  that  a  war  undertaken  by  a  foreign  nation,  in  defence  of  the 
injured  subjects,  will  be  just,  even  though  the  subjects  had,  in  those 
circumstances,  no  right  to  make  war  for  themselves.  If  no  foreign  na- 
tion has  any  right  to  take  notice  of  what  passes  between  the  subjects 
and  the  governors  of  another  nation;  the  injuries,  which  the  subjects 
suffer  from  the  governors,  can  no  otherwise  justify  a  foreign  nation  in 
making  war  for  the  redress  of  those  injuries,  than  as  they  are  brought 
under  its  notice  by  a  request  from  the  subjects.  And  if  the  subjects 
have  no  right  of  resisting  the  governors,  where  they  are  thus  injured, 
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thej  can  have  no  right  to  make  this  request;  because  they,  who  cannot 
lawfully  make  war  by  themselves,  cannot  lawfully  employ  another  to 
make  war  for  them.     Grotius  replies  here,  that  where  any  person  can- 
not lawfully  do  an  act  upon  account  of  some  impediment,  which  is  merely 
personal,  and  does  not  arise  out  of  the  nature  of  the  act  itself;  this  act, 
if  it  will  be  beneficial  to  the  person,  who  is  so  hindered  from  doing  it, 
may  lawfully  be  done  by  some  other  person,  who  is  not  under  the  same 
impediment.    Thus  a  minor  is  hindered  by  the  personal  impediment  of 
his  nonage,  from  going  to  law  for  himself;  but  his  guardian,  who  is  not 
under  the  same  impediment,  may  go  to  law  for  him.  And  in  the  case  now 
before  us,  the  impediment,  which  makes  it  unlawful,  if  it  is  unlawful, 
for  subjects  to  make  war  in  defence  of  themselves  against  the  tyranny 
of  their  governors,  is  merely  personal,  and  does  not  arise  out  of  the  na- 
ture of  the  act:  for,  in  general,  an  injury  is  a  justifiable  cause  of  war; 
and  it  is  nothing  but  the  merely  personal  relation  between  the  subjects 
and  their  governors,  that  can  be  supposed  to  render  such  a  war  unlaw- 
ful to  them.     But  the  general  principle,  upon  which  our  author  here 
proceeds,  cannot  be  applied  to  this  question  without  a  restrictioQ. 
Where  one  person  cannot  do  an  act  upon  account  of  some  impediment, 
which  is  merely  personal;  it  is  no  otherwise  lawful  for  another  person, 
who  is  not  restrained  by  the  same  impediment,  to  do  this  act  for 
than  upon  a  supposition,  that  this  other  person  is  not  restrained  by 
other  impediment.   If  the  subjects  in  any  nation  could  not  lawfully  re- 
sist the  injuries  of  their  governors,  the  impediment,  which  makes  such 
resistance  unlawful,  would,  indeed,  be  merely  personal;  and  a  foreign 
nation  is  not  restrained  from  making  war  in  their  behalf  by  the  same 
impediment.     But  there  is  another  impediment  in  the  way  of  this  for- 
eign nation:  it  is  restrained,  by  the  law  of  nations,  from  taking  notice 
of  any  thing  that  passes  in  a  society,  which  is  distinct  from  it,  and  has 
a  jurisdiction  within  itself.    This  impediment  cannot  be  removed  with- 
out the  request  of  the  injured  subjects:  and  such  a  request  could  not 
lawfully  be  made,  if  the  subjects  had  no  right  of  resistance:  for  h«re 
their  personal  impediment  takes  place,  and  what  they  cannot  lawfully 
do  for  themselves,  they  cannot  authorize  another  to  do  for  them.    Thus 
the  law  of  nations  hinders  the  foreign  nation  from  taking  up  arms  for 
the  injured  subjects  upon  its  own  motion;  and  if  the  subjects  have  no 
right  of  resistance,  there  would  be  a  personal  impediment  in  their  way, 
which  would  hinder  them  from  calling  it  in  to  make  war  for  them. 

But  upon  supposition,  that  the  injured  subjects  in  any  society  have  a 
right  to  resist  the  tyranny  of  the  civil  governors;  as  these  subjects  will 
have  a  right  to  make  war  for  themselves,  so  they  will,  likewise,  have  a 
right  to  solicit  and  to  procure  all  the  assistance,  that  they  can.  And 
when  a  foreign  nation  is  thus  solicited  to  give  them  its  assistance,  the 
law  of  nations  will  not  stand  in  its  way.  For  this  law  regards  civil 
societies  only  so  far  as  they  are  collective  bodies  of  men  united  by  a 
social  compact,  and  invested,  by  means  of  this  compact,  with  civil  ju- 
risdiction. But  the  subjects  have  then  only  a  right  of  resistance,  when 
the  social  compact  is  broken,  or  in  such  cases,  as  civil  jurisdiction  does 
not  reach.  The  law  of  nations,  therefore,  takes  no  notice  of  these 
cases:  they  only  fall  under  the  notice  of  the  mere  law  of  nature;  and 
this  law  will  not  hinder  any  person  from  giving  assistance  to  any  other, 
who  is  injured. 


C.  IX.  NATURAL  LAW.  6S1 

XY.  We  have  *seen,  that  a  solemn  war  is  called  a  what  it  kwfbt  in 
just  one,  according  to  the  law  of  nations,  because  it  w. 
eomes  up  to  the  highest  notion  of  war,  in  the  view  of  the  law  of  nature 
applied  to  civil  societies  as  to  moral  persons,  or  is  a  perfectly  public 
war;  and  not  because  it  produces  any  effects  of  right  by  a  positive  law 
of  nations.  The  peculiar  effects,  which  f  Grotius  supposes  to  be  con- 
fined to  a  solemn  war,  and  to  arise  out  of  such  a  positive  law,  are 
impunity  for  what  is  done,  and  property  in  what  is  taken.  If  we  would 
endeavour  to  justify  all  that  nations  do  in  war,  and  all  the  claims  that 
they  pretend  to  derive  from  it;  we  must,  indeed,  have  recourse  to  a  po- 
sitive law  of  nations,  which  is  not  only  different  from  the  law  of  na- 
ture, but  contrary  to  it.  But  instead  of  forming  a  law  out  of  their 
practice,  in  order  to  justify  the  practice  itself,  it  is  more  reasonable  to 
inquire  how  far  tiiese  two  effects  are  produced  by  the  only  law  of  na- 
tions, that  has  any  real  foundation;  that  is,  by  the  law  of  nature,  as  it  is 
applied  by  positive  consent  to- the  collective  persons  of  civil  societies. 
And,  perhaps,  in  the  course  of  this  inquiry,  we  shall  find,  that  these 
effects,  as  far  as  they  are  consistent  with  reason,  are  not  confined  to 
solemn  wars  only. 

The  law  of  nature  has  not  precisely  determined,  how  far  an  indivi- 
dual is  allowed  to  make  use  of  force,  eitiier  to  defend  himself  against  an 
injury,  which  is  attempted;  or  to  obtain  reparation  of  damages,  where 
he,  who  did  the  damages,  refuses  to  make  reparation;  or  to  bring  an 
offender  to  just  punishment,  where  he  holds  out  against  it.  What  we 
can  collect  from  this  law,  is  only  this  general  rule,  that  such  use  of 
force  as  |is  necessary  for  obtaining  these  ends,  is  not  forbidden.  If,  in- 
stead of  supposing  one  individual  to  be  acting  against  another  in  the  pur- 
suit of  these  ends,  we  suppose  a  number  of  individuals  to  be  occasionally 
combined  on  each  side,  the  rule  will  still  be  the  same:  whatever  one 
individual  might  lawfully  do  against  another;  a  number  of  individuals, 
on  one  side,  may  lawfully  do  the  s^me  against  a  number  of  individuals 
on  the  other  side.  The  difference  between  two  such  parties  of  indivi- 
duals and  two  nations,  depends  upon  the  positive  and  general  consent 
of  mankind,  to  consider  every  nation  as  a  collective  person  or  moral 
agent.  In  a  number  of  individuals,  who  occasionally  combine  together, 
no  one  is  a  party  in  any  act,  unless  he  consents  to  it,  or  joins  in  it  im- 
mediately and  directly:  whereas,  by  the  law  of  nations,  each  of  the 
members  of  a  nation  is  a  party  in  the  act  of  the  supreme  governors, 
without  such  immediate  and  direct  consent.  Upon  this  principle  a 
whole  nation,  and  each  of  its  members,  may  lawfully  be  treated  as  ene- 
mies in  a  public  war.  But  it  does  not  fi>llow  firom  hence,  that  all  the 
members  may  be  lawfully  treated  alike:  though  we  may  lawfully  kill 
some  of  them,  it  does  not  follow,  that  we  may  lawfully  kill  any  of 
them  without  distinction.  For  the  general  rule,  which  is  derived  out 
of  the  law  of  nature,  is  still  the  same:  no  other  use  of  force  is  lawful, 
besides  what  is  §  necessary.  We  have,  therefore,  no  right  to  take  away 
the  lives  of  those  parts  or  members  of  the  adverse  nation,  that  we  can 
get  into  our  power,  without  proceeding  to  this  extreme  use  of  force. 
The  law  of  nature  does  not  forbid  the  killing  of  those,  who  are  aetu- 
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allj  in  arms  against  us,  and  cannot  be  reduced  into  our  power  bj  aaj 
other  means.  But  if  an  army,  or  any  small  parties  of  an  army,  cone 
into  the  territories  of  tibe  enemy,  notwithstanding  they  are  at  liberty 
to  treat  the  *  inhabitants,  who  are  not  in  arms,  as  enemies^  yet  they  have 
not  a  general  liberty  to  kill  them.  The  plain  reason,  why  they  hare 
not  this  general  liberty,  is,  because  the  death  of  the  inhabitants,  iriio 
are  not  in  arms,  is  not  necessary  fcM*  obtaining  the  just  ends  of  wan 
and  all  harm,  which  exceeds  what  is  necessary,  is  causeless  barm. 
Even  they,  who  are  in  arms,  whether  they  are  the  standing  arned 
force  of  the  hostile  nation,  or  any  of  the  other  members  of  it,  who  am 
themselves  occasionally,  cannot  lawfully  be  killed,  if  thej  quit  their 
arms,  and  surrender  their  persons.  It  may  be  necessary,  when  they 
are  thus  in  our  power,  to  guard  against  any  future  opposition,  that  diey 
might  make  to  us,  by  taking  their  arms  from  them;  or  by  eompellii^ 
them  to  give  security,  that  they  will  not  bear  arms  against  us  for  a  cer- 
tain time,  or  during  the  continuance  of  the  present  war;  or  by  makbg 
them  prisoners.  But  if  their  life  can  be  spared,  without  d^eating  the 
just  ends  of  war,  we  have  no  right  to  take  it  away.  In  the  siege  of  i 
town,  many  of  the  inhabitants,  who  are  not  in  arms,  may  happen  to  be 
killed.  This  is  such  a  chance  of  war,  as  the  law  of  nature  will  exeve. 
For  if  the  act  of  besieging  the  town  is  lawful,  the  accidental  conse- 
quences, which  follow  from  taking  the  necessary  steps  to  carry  on  Ihit 
act  effectually,  are  not  chargeable  upon  the  besiegers.  The  inhabitants, 
as  they  are  members  of  the  adverse  nation,  may  be  treated  as  enemief: 
and  though  the  law  of  nature  would  forbid  this  harsher  kind  of  hostik 
treatment,  if  there  was  an  opportunity  of  obtaining  our  lawful  purpose 
without  it;  yet  where  it  was  not  principally  designed^  and  was  made 
necessary  by  accident,  this  law  does  not  condemn  it. 

The  exceptions  to  this  rule  of  not  killing  those  persons,  who  never 
were  in  arms  at  all,  or  who,  though  they  have  been  in  arms,  have  sor* 
rendered  themselves,  arc  very  few.  If  they  are  considered  as  mem- 
bers of  the  nation,  with  which  we  are  at  war,  nothing  more  is  neces- 
sary in  the  irst  instance,  than  to  get  them  into  our  power.  The  law 
of  nature,  therefore,  will  not  allow  us  to  go  farther.  But  if  they, 
whom  we  thus  get  into  our  power,  have  been  guilty  of  any  previous 
crime,  for  which  they  deserve  death,  diis  law  does  not  forbid  as  to  in- 
flict this  punishment,  any  more  than  if  they  and  we  were  members  of 
no  society  at  all,  but  were  still  in  the  original  state  of  nature. 

t  The  obstinacy  of  holding  out  long  in  a  siege  is  not  one  of  these 
crimes:  for  a  discharge  of  their  duty  towards  their  own  nation,  is  not, 
in  its  own  nature,  a  crime  against  the  other.  There  might,  perhaps, 
be  some  advantage  in  putting  a  garrison  to  the  sword  for  holding  out 
long:  as  such  an  example  might  be  a  means  to  deter  others  from  giving 
the  besiegers  the  same  trouble.  But  neither  this,  nor  any  other  mo- 
tive of  mere  utility,  will  render  it  just  to  take  away  the  lives  of  tkoee, 
who  are  in  our  power,  and  have  not  deserved  to  lose  them.  Neither 
is  retaliation  a  justifiable  cause  for  killing  prisoners  of  war:  thou]^ 
our  adversaries  should  have  killed  the  prisoners  whom  they  have  taken 
from  us,  this  will  not  justify  us  in  killing  the  prisoners,  whom  we 
have  taken  from  them.     The  law  of  nature  allows  of  retaliation,  only 

*GrotLib.ni  Cip.  XI.  ^  IX,  X.  XIL  f  Grot  Ibid.  §  XVL 


€.  IX.  NATURAL  LAW.  Sl» 

^vrhere  they,  who  have  done  barm,  are  made  to  suffer  as  much  harm  at 
they  have  done.  But  to  kill  such  prisoners  of  war  as  are  in  our  power, 
because  the  nation,  to  which  they  belong,  has  treated  our  countrymen 
.  in  this  manner,  would  be  to  do  harm  to  one  person,  because  harm  had 
been  done  by  another.  An  injury,  which  is  done  by  a  nation,  does,  in- 
deed, communicate  itself  to  all  the  members  of  that  nation;  and  such  a 
communication  of  guilt  is  all  that  can  be  pleaded  for  the  retaliation,  of 
nrych  we  have  been  speaking.  But  *6rotiii8  very  truly  replies  here, 
that  to  punish  captives  Or  prisoners  of  war  in  this  manner,  would  be  to 
punish  them  in  what  is  dieir  own  as  individuals:  whereas  the  national 
guilt  can  only  be  communicated  to  them,  as  they  are  members  of  the 
offending  nation:  and,  consequently,  the  proper  punishment  of  it  should 
only  be  inflicted  on  them  as  they  are  memoers  of  the  offending  nation, 
and  not  as  they  are  individuals.  If  retaliation  is  not  a  just  cause  for 
killing  prisoners  ot  war,  much  less  will  it  be  a  just  cause  for  killing 
hostages.  Those  persons,  who  are  put  into  our  hands  as  hostages,  be- 
come pledges  by  their  own  voluntary  act  for  the  performance  of  some- 
thing, which  their  nation  has  engag^  to  do.  Biit  by  their  own  volun- 
tary act,  they  can  pledge  only  what  is  in  their  own  power  to  dispose  of. 
They  may  give  up  their  liberty  as  a  security  for  the  fidelity  of  their 
nation:  but  their  lives,  though  they  are  their  own  to  keep,  are  not  dieir 
own  to  dispose  c^,  and,  consequently,  cannot  be  given  in  pledge. 

The  reason,  why  the  act  of  bidding  out  long  in  a  siege  is  no  per- 
sonal crime  in  them  who  hold  out,  has  already  been  hinted  at.  This 
reason  will  conclude  more  strongly  in  &vour  of  those,  who  have  only 
borne  arms,  and  have  given  us  no  mote  than  the  common  opposition  of 
war.  The  members  of  a  civil  so<^ty  are  obliged,  in  general,  and  those 
members,  thkt  have  engaged  themselves  in  the  military  service  of  it, 
are  obliged,  in  particular,  to  take  up  arms,  and  to  fight  for  it,  at  the 
command  of  the  constitutional  governors,  in  the  d^fence  and  support  of 
its  rights,  against  its  enemies  from  without.  There  is  no  crime  in  en- 
tering into  the  social  compact,  from  whence  the  general  obligation  to 
bear  arms  for  these  purposes  is  derived.  This  compact,  as  it  only  binds 
the  several  members  of  the  society  to  pursue  the  ends  of  civil  union, 
is  innocent  in  respect  of  the  rest  of  mankind.  And  if  there  is  no  crime 
in  this  compact,  which  would  bind  all  the  members  alike  to.  discharge 
the  duties  of  war,  there  can  be  no  crime  in  a  particular  compact,  by 
which  some  of  the  members  undertake  to  discharge  the  same  duties, 
instead  of  the  rest.  The  consent,  by  which  the  subjects  in  general,  or 
the  soldiery  in  particular,  lay  themselves  under  these  obligations,  is  the 
only  act  that  can,  by  the  law  of  nations,  be  looked  upon  as  a  personal 
act  of  the  individuals  who  bear  arms.  In  consequence  of  the  general 
consent  of  mankind  to  consider  nations  as  collective  persons,  whatso- 
ever is  done  by  the  members  of  a  nation,  at  the  command  of  the  pub- 
lic, or  of  the  constitutional  governors,  who  speak  the  sense  of  the  pub* 
lie,  is  the  act  of  the  nation:  and  if  the  act  is  unjust,  the  guilt,  in  the 
view  of  the  law  of  nations,  is  chargeable  upon  the  nation,  and  not 
upon  the  individual  members.  I  am  now  speaking,  not  of  what  will 
justify  a  man,  who  bears  arms  in  war,  to  his  own  conscience,  but  of 
what  will  justify  him  to  the  nation,  against  which  be  fights,  at  the  com- 
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mand  of  the  nation,  to  which  he  bel<mgB<^  If  the  war  is  plainlj  moi 
notoriously  unjust,  the  obligation  of  the  social  compact,  or  of  any  other 
compact,  will  not  justify  him  to  his  own  consciences  because  no  eom- 

{lact  whatsoever  can  bind  him  to  do,  or  excuse  him  in  doing,  what  the 
aw  of  nature  forbids.  And  if  he  was  to  fight  as  an  independent  indi- 
yidual,  at  his  own  choice,  and  upon  his  own  motion;  those,  against 
whom  he  fights,  might  look  upon  the  act  of  bearing  arms  against  tfaem 
in  such  a  war  as  a  personal  crime.  But  when  they,  with  all  mankind, 
have  agreed  to  consider  the  several  members  of  a  civil  society  only  as 
parts  of  a  collective  person,  that  act  under  the  direction  of  the  conunoii 
will  of  such  collective  person;  however  inexcusable  a  man,  who  fighte 
against  them,  might  be,  in  the  view  of  his  own  conscience,  or  of  the 
law  of  nature,  wnich  considers  him  as  an  individual,  they  cannot,  cod- 
sistently  with  this  agreem^t;  that  is,  they  cannot,  consistently  with  the 
law  of  nations,  charge  him  with  having  been  guilty  of  a  personal  crime, 
merely  upon  account  of  his  having  fought  against  them. 

Thus  far,  therefore,  I  agree  with  Grotius,  that  some  acts  are  lawful 
in  war  by  the  law  of  nations,  which,  by  the  law  of  nature*  would  be 
unlawful;  and  that  this  lawfulness  consists  <mly  in  impunity,  or  that  it 
is  only  external  in  the  view  of  mankind,  and  not  internal  in  the  view 
of  conscience.  But  though  I  agree  with  him  thus  fiir,  I  differ  from  him 
in  three  particulars.  First,  this  impunity  does  not  arise  from  a  law  of 
nations,  which  is  purely  positive,  but  from  the  positive  consent  of  mao- 
kind  to  apply  the  law  of  nature  to  civil  societies,  as  if  each  society  wm 
a  distinct  moral  person,  made  up  of  its  several  members.  For  though 
the  law  of  nations  does,  in  this  instance,  grant  impunity,  where  the 
law  of  nature  would  not  grant  it;  yet  this  difference  arises  only  fi-om 
the  difference  of  the  persons,  to  which  the  same  law  is  applied.  The 
law  of  nature  applied  to  individual  persons  would  make  it  a  crime,  not 
only  in  the  view  of  conscience,  but  likewise  in  the  view  of  mankind, 
to  fisht  in  an  unjust  war.  But  when  mankind  have  agreed  to  keep  in- 
dividuals out  of  sight,  as  it  were,  and  to  apply  this  law  only  to  coUec- 
tive  persons;  they  cannot,  consistently  with  this  agreement,  charge  the 
parts  of  these  collective  persons  with  any  separate  guilt,  for  what  is 
done  under  the  direction  of  the  common  or  collective  wilL  Secondly, 
this  impunity,  for  what  is  done  in  war,  is  confined  to  the  acts  of  the  se* 
parate  members  of  civil  societies,  and  does  not.  extend  to  the  corporate 
acts  of  the  societies  themselves.  How  far,  what  nations  do  collectively, 
obtains  impunity  by  the  law  of  nations,  will  appear  hereafter.  But  we 
may  observe  here,  that,  if  this  law  is  nothing  else  but  the  law  of  nature 
applied  to  the  collective  persons  of  civil  societies,  no  acts,  whieh  could 
not  be  done  by  individual  persons,  consistently  with  the  law  of  nature, 
can  be  done  by  collective  persons,  consistently  with  the  law  of  nations. 
lliirdly,  Grotius  confines  the  external  lawfulness  of  what  is  done  in 
a  war,  which  is  internally  unjust,  to  solemn  wars  only:  whereas,  this 
external  lawfulness,  in  respect  of  the  members  of  a  civil  society,  ex- 
tends to  public  wars  of  the  imperfect  sort,  to  acts  of  reprisals,  or  to 
other  acts  of  hostility.  By  giving  the  name  of  public  war  to  reprisals, 
or  other  acts  of  hostility,  which  &11  short  of  being  solemn  wars,  I  sup- 
pose the  reprisals  to  be  made,  or  the  acts  of  hostility  to  be  committd, 
by  the  authority  of  a  nation,  though  it  has  not  solemnly  declared  war. 
For  if  the  members  of  the  nation  make  reprisals,  or  commit  acts  ot 
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hofltilitj,  without  being  thas  authorized,  they  are  not  under  the  protec* 
tion  of  the  law  of  nations:  as  they  act  separately,  by  their  own  will,  so 
they  are  separately  accountable  to  the  nation  against  which  Aey  act. 

*  Prisoners  of  war  are,  indeed,  sometimes  killed;  but  this  is  no  other- 
wise justifiable,  than  as  it  is  made  necessary  either  by  themselves,  if 
they  make  use  of  force  against  those  who  hare  taken  them,  or  by  others 
who  make  use  of  force  in  their  behalf,  and  render  it  impossible  to  keep 
them.  And  as  we  may  collect  from  the  reason  of  the  thing,  so  it  like** 
wise  appears  from  common  opinion,  that  nothins  but  the  strongest  ne- 
cessity will  justify  such  an  act:  for  the  civilized  and  thinking  part  of 
mankind  will  hardly  be  persuaded  not  to  condemn  it,  till  they  see  the 
absolute  necessity  of  it. 

The  same  general  rule  by  which  we  are  to  guide  ourselves  in  judg- 
ing faow  fiir  it  is  lawful  to  destroy  the  persons  of  our  enemies  in  a  pub- 
lic war,  is  the  rule  by  which  we  must  be  guided  in  judsing  how  lar  it 
is  lawful  to  ravage  or  to  waste  their  country.  If  tibis  is  necessary  to 
be  done,  in  order  to  bring  about  the  just  ends  of  war,  it  lawfully  may 
be  done;  but  not  otherwise.  Thus,  if  the  progress  of  an  enemy  can^ 
not  otherwise  be  stopped,  we  may  destroy  the  forage  or  other  provi- 
sions that  are  in  the  way:  or  if  towns  or  villages  would  afford  them  such 
posts  as  would  give  them  a  considerable  advantage  against  us,  and  we 
cannot  otherwise  prevent  them  from  gaining  these  posts,  we  may  destroy 
such  towns  or  villages.  To  waste  a  country,  unless  for  some  such  ne- 
cessary reasons  as  these,  is  causeless  harm. 

Under  the  notion  of  wasting  or  ravaging  a  country,  I  do  not  include 
plundering  it:  this  may  possibly  not  be  causeless  harm;  because  they, 
who  plunder  it,  may  acquire  the  goods  which  they  take  from  the  enemy: 
and  if  the  law  of  nature  will  give  them  property  in  the  goods  which 
are  so  taken,  the  same  principle  upon  which  such  property  is  acquired, 
will  justify  the  act  of  taking  them. 

I  shall  not  detain  the  reader  here  with  a  particular  inquiry  how  far 
fraud  is  lawful  in  war.  The  general  principles,  upon  which  questions 
of  this  sort  are  to  be  determined,  have  been  stated  f  already. 

These  rules,  which  are  derived  out  of  the  law  of  nature,  applied  to 
the  collective  persons  of  civil  societies,  are  represented  by  Grotius  as 
temperaments,  by  which  the  law  of  nature  qualifies  and  abates  the 
rigour  ot  a  purely  positive  law  of  nations.  He  grants,  that  they  are  such 
rules  as  a  nation  must  observe,  if  it  regards  what  is  intrinsically  just; 
but  contends,  that  there  is  a  positive  law  of  nations  which  allows  a 
greater  license,  and  gives  an  extrinsic  justice  to  what  is  done  in  solemn 
wars,  though  these  rules  are  exceeded.  We  have  already  seen,  that 
there  is  no  cause,  or  no  legislative  power,  by  which  such  a  law  could 
be  produced  or  established;  and  may  now  inquire,  whether  the  effects 
of  such  a  law  can  be  traced  out  in  any  extraordinary  license,  which  is 
peculiar  to  solemn  wars. 

No  evidence  of  such  a  law  appears  in  the  name  of  just  war,  which  is 
usually  given  to  wars  of  this  sort,  whether  they  are  internally  just  or 
not  For  the  name  of  just  war,  as  it  is  appropriated  to  solemn  wars, 
without  regarding  the  causes  upon  which  they  are  moved,  is  not  intend- 
ed to  denote  any  external  justice,  which  a  purely  positive  law  of  nations 
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allows  promiscuously  to  all  sueh  wars;  it .  is  only  intended  to  denoie 
that  such  wars  are  perfect  in  their  kind,  or  come  up  to  the  highest  no- 
tion of  a  war  of  nations. 

In  the  practice  of  nations,  that  are  at  war  with  one  another,  all  rules, 
which  arise  out  of  the  law  of  nature,  are,  indeed,  sometimes  exceeded. 
The  slaughter,  which  the  army  of  a  nation  makes  amongst  its  enemiei, 
is  not  always  confined  to  those  who  are  in  arms,  or  to  those  whose  lives 
cannot  be  spared  consistently  with  its  own  safety.  Sometimes  no  quar- 
ter is  given  to  such  as  surrender  themselves,  when  it  is.  not  necessaiy 
to  take  away  their  lives.  Sometimes  prisoners  of  war  are  killed  in  cool 
blood,  when  there  is  no  danger  of  their  being  rescued,  or  of  their  rising 
in  arms  against  those  who  have  taken  them,  and  have  them  in  their 
power.  Sometimes,  in  what  are  called  military  executions^  not  only 
the  inhabitants  of  an  enemies'  country,  who  are  able  to  bear  arms,  thou^ 
they  never  were  in  arms,  are  murdered;  but  the  slaughter  is  extended 
to  women  and  children.  But  though  these  and  other  enormities  are 
practised  in  war,  it  is  no  consequence  th^  there  is  any  positive  law  of 
nations  which  makes  them  lawful. 

One  evidence  which  *6rotius  produces  of  such  a  law  is,  that,  how- 
ever criminal  these  practices  are  by  the  law  of  nature,  they  meet  with 
no  punishment  amongst  nations;  and  that  this  general  license  of  trans* 
gressing  the  law  of  nature,  in  war,  extends  to  all  solemn  wars  whalso^ 
ever;  even  to  such  as  are  internally  unjust,  in  which  the  law  of  nature 
is  so  far  from  allowing  outrageous  or  unnecessary  force,  that  it  does  not 
allow  the  use  of  any  force  at  all.  The  use  of  any  force  in  an  unjust 
war,  and  the  use  of  outrageous  and  unnecessary  force  in  any  war,  is 
criminal  by  the  law  of  nature;  and  neutral  states,  or  states  who  are  not 
concerned  in  the  war,  might,  if  this  law  was  the  rule  by  which  nations 
are  guided  in  their  conduct  towards  one  another,  punish  the  oflfending 
nation  for  such  criminal  uses  of  force.  But  since,  in  solemn  wars,  these 
criminal  uses  of  force  obtain  impunity;  that  is,  since  neutral  states  do 
not  interpose  to  punish  a  nation  that  is  guilty  of  them,  Grotius  con- 
cludes, that  such  wars, -however  unjust  they  may  be,  either  in  their  in- 
ternal causes,  or  in  the  manner  of  carrying  them  on,  have  an  external 
justice  in  the  view  of  nations,  which  can  only  be  given  them  by  sooie 
pur^y  positive  law.  The  principal  point  to  be  considered  here  is, 
whether  this  is  only  an  impunity  in  fact,  or  whether  it  is  an  impunity 
of  right.  Though  neutral  states  do  not,  in  fact,  interpose  to  punish 
such  uses  of  force  in  war  as  are  internally  criminal  by  the  law  of  na- 
ture, it  is  no  consequence,  that  they  have  no  right  to  interpose.  There 
is  a  prudential  reason  which  will  operate  in  this  matter  as  universally 
as  a  law.  Neutral  states  cannot  punish  the  injustice  of  what  has  been 
done  in  war,  without  engaging  themselves  in  a  war  with  the  state  which 
they  undertake  to  punish.  And  an  impunity,  which  thus  arises  in  fiiet^ 
from  the  regard  that  every  neutral  state  has  to  its  own  safety,  is  no  evi- 
dence of  a  positive  law,  which  has  given  an  external  rectitude  to  what- 
ever is  done  in  solemn  war,  and  has  established  a  right  to  such  impunity. 

Grotius,  when  he  mentions  this  prudential  reason,  considers  it,  not 
as  the  immediate  cause  which  restrains  neutral  states  from  punishii^ 
what  has  been  done  unjustly  in  a  scrfemn  war,  but  as  a  general  modve, 
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which  induced  all  nations  to  lay  themselv^  linder  such  a  restraint  by  a 
positive  law.  If  the  regard  which  neutral  states  have  to  their  own 
safety,  is  the  immediate  cause  of  this  restraint,  it  is  only  a  restraint  in 
fact;  they  are  at  liberty  to  judge  for  themselves,  how  far  it  is  consistent 
with  their  own  safety,  or  conducive  to  their  own  interest,  to  intermed- 
dle in  the  quari^els  of  other  states;  and  are  farther  at  liberty  to  act  upon 
this  judgment,  either  to  intermeddle  or  not,  as  they  think  proper.  But 
if  it  is  only  a  general  motive  which  induced  all  nations  to  establish  such 
a  restraint  by  a  positive  law,  they  will  then  be  under  a  restraint  of  right; 
and  whatever  their  own  interest  may  either  allow  of  or  recommeind, 
they  will  be  obliged  to  overlook  whatever  is  done  by  other  nations  in  a 
solemn  war,  whether  it  is  internally  just  or  not. 

Whilst  a  war  is  depending,  which  either  is  naturally  unjust  in  the 
causes  of  it,  or  is  carried  on  by  such  outrageous  and  unnecessary  acts 
of  violence  as  are  naturally  unjust,  there  can  be  no  doubt  about  the 
ri^ht  of  a  neutral  state  to  declare  to  the  wrong  doers,  that  it  will  join 
with  the  sufferers,  or  about  its  right  to  put  this  declaration  in  execu- 
tion; unless  the  unjust  war  is  put  an  end  to,  or  the  unjust  means  of  car- 
rying it  on  are  corrected.  The  civil  governors  of  a  neutral  society 
may,  indeed,  in  one  respect,  be  said  to  be  restrained  of  right,  by  what 
I  have  here  called  a  prudential  reason.  They  are  obliged,  of  right,  not 
to  hazard  the  safety  of  their  own  society  in  the  quarrel  of  another.  But 
this  restraint  arises  naturally  from  social  union,  and  from  the  trust 
which  is  committed  to  such  governors,  and  not  from  any  positive  law  of 
nations;  it  is  an  obligation  which  regards  their  own  society  only,  and 
has  no  relation  at  all  to  any  other  civil  society  whatsoever. 

I  am  aware,  that  the  interposition  of  a  neutral  state,  whilst  a  war  sub- 
sists, to  check  what  is  done  in  it  against  the  rules  of  natural  justice,  is 
capable  of  being  considered  rather  as  a  defence  of  the  sufferers,  than  as 
a  punishment  of  the  offenders.  But  it  is  not  v^orth  the  while  to  debate, 
which  of  these  two  is  the  true  nature  and  primary  intention  of  such  an 
interposition.  For  if  we  allow  it  to  be  only  a  defence  of  the  sufferers, 
it  ^ill  be  an  evidence  that  there  is  no  positive  law  of  nations,  which 
gives  an  external  justice  to  whatever  is  done  in  a  solemn  war.  If  there 
was  any  such  law,  nothing  which  a  nation  suffers  in  a  solemn  war, 
could  be  externally  unjust  in  the  view  of  other  nations;  and,  conse- 
quently, no  neutral  state  could,  consistently  with  such  a  law,  interpose 
to  defend  the  sufferers.  Since  no  perison  can  lawfully  be  defended 
against  what  he  suffers  justly,  it  wouldMbe  as  contrary  to  the  notion  of 
thi&  external  justice,  to  defend  those  who  suffer  in  a  solemn  war  what 
is  inconsistent  with  natural  or  internal  justice,  as  to  punish  those,  who^ 
in  such  a  war,  do  what  is  inconsistent  with  it 

After  a  war  is  ended  by  the  consent  of  the  parties  who  were  concern- 
ed in  it,  there  is  some  appearance  of  a  law  which  restrains  neutral 
Btates  from  taking  notice  of  what  has  been  unjustly  done  on  either  side 
whilst  the  war  lasted.  It  would,  in  the  common  opinion  of  mankind, 
be  thought  no  very  justifiable  reason,  why  one  nation  should  make  war 
upon  another,  that  the  latter  had  done  something  unjustly  in  some  war 
with  a  third  nation,  which  is  now  at  an  end,  and  in  which  the  former, 
whilst  it  lasted,  was  no  way  interested.  But  there  is  no  occasion  to 
have  recourse  here  to  a  positive  law  of  nations.  The  law  of  nature  fa- 
vours peace;  and  will,  therefore,  readily  presume,  that  no  injustice  has 
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been  done,  or  that  all  injustice  which  has  been  done,  is  made  amends 
for,  where  the  parties,  who  were  concerned  in  a  quarrel,  have  adiusted 
the  matter  that  was  in  dispute  between  them,  to  their  own  satis&etum. 
Grotius  mentions  another  reason,  why  neutral  states  have  no  right, 
after  a  war  is  over,  tp  take  notice  of  any  natural  injustice  that  has  been 
done  in  it  on  either  side.  But  it  is  a  reason,  which  is  founded  in  na- 
ture, and  will  operate  as  a  law  without  the  aid  of  positive  institutioa. 
When  the  parties  in  a  war  are  reconciled  to  one  another,  so  that  no  eom- 
plaint  is  made  on  either  side,  neutral  states  cannot  have  such  evidence 
of  what  has  been  unjustly  done  in  the  war,  as  will  warrant  them  to  in- 
flict punishment  for  what  has  been  so  done.  The  same  hurt  which 
would  be  causeless  and  unjust  by  the  law  of  nature,  if  it  was  done  even 
in  war,  designedly  or  out  of  choice,  is  allowed  of  by  this  law,  if  it  was 
accidental  or  necessary.  Without  a  fuller  and  clearer  insight,  there- 
fore, than  neutral  nations  can  have  into  the  causes  and  occasions  of  what 
has  been  done  in  a  war,  after  the  parties  in  it  are  agreed,  they  cannot 
determine  whether  it  has  criminally  exceeded  what  the  law  of  nature 
allows  of,  and  is  punishable  or  not. 

But  whether  the  impunity  for  what  a  nation  does  in  war,  is  an  impu- 
nity in  right  or  only  in  fact,  it  does  not  seem,  in  the  practice  of  man- 
kind, to  be  peculiar  to  solemn  wars.  For  it  is  as  unusual  for  neutral 
states,  which  are  not  concerned  in  a  quarrel  between  two  nations,  to 
punish  either  of  them  for  what  has  been  done,  when  the  war,  which 
they  make  upon  one  another,  is  imperfect,  as  when  it  is  begun  with  the 
solemnity  of  a  declaration. 

The  second  evidence  that  Grotius  produces,  of  a  purely  positive  law 
of  nations,  is,  that,  in  solemn  wars,  some  practices  are  not  allowable, 
which  the  law  of  nature  does  not  forbid.  The  law  of  nature,  where  it 
allows  us  to  take  away  the  life  of  any  person,  prescribes,  says  ^Grotius^ 
no  particular  manner  of  killing  him,  but  leaves  it  indifferent,  whether 
we  kill  him  by  some  open  means,  which  he  may  be  aware  oiy  or  by  the 
secret  means  of  poison  or  of  assassination.  But  the  law  of  nations,  at 
least  the  law  of  more  civilized  nations,  forbids  the  use  of  poison  against 
an  enemy  in  solemn  war.  An  observation,  which  our  author  hete 
makes,  upon  the  permission  of  the  use  of  poison  in  the  law  of  naturey 
will  help  to  explain  this  matter.  It  is  generous  to  give  any  person, 
whose  life  we  have  a  right  to  take  away,  an  opportunity  of  defending 
himself:  poisoning,  therefore,  which  gives  him  no  such  opportunity,  is 
a  less  generous  way  of  killing  him,  than  an  open  attack.  Howerer^  if 
he  has  deserved  death,  the  favour  of  giving  him  an  opportunity  of  de- 
fending himself,  is  not  due  to  him  in  strict  justice.  What  Grotius  here 
says  about  deserving  death,  wants  to  be  explained.  A  criminal,  who  it 
by  tiie  civil  law  justly  sentenced  to  die,  is  properly  said  to  deserve  death: 
and  as  the  law  of  nature  does  not  prescribe,  so  there  is  not,  I  presume, 
any  natural  principle  of  generosity  which  recommends  one  sort  of  deatfi 
rauier  than  another;  except  only  that  humanity  suggests,  and  the  law 
of  nature  requires,  this  punishment  to  be  inflicted  without  any  unne- 
cessary torture.  In  like  manner,  an  individual  may,  in  a  state  of  natu- 
ral equality!  have  committed  such  a  crime  as  to  deserve  death  tar  it: 
and  where  he  has  thus  deserved  to  die,  they,  who  undertake  to  infliet 
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the  proper  punishment  upon  hipi,  may,  consistently  vfiih  strict  justice 
and  with  generosity  too,  put  him  to  death  in  any  manner,  provided  they 
observe  the  same  caution  about  not  giving  him  unnecessary  torture. 
But  in  a  public  war,  the  soldiers,  against  whom  we  fight,  are  not  guilty 
of  any  capital  crime  in  what  they  do,  and  deserve  death  no  otherwise 
than  as  they  stand  in  the  way  of  the  execution  of  our  right,  and  cannot 
be  put  out  of  the  way^  or  be  brought  into  our  power  without  it  And 
thus,  notwithstanding  it  is  indifferent  by  the  law  of  nature,  in  what 
manner  a  person,  who  has  deserved  death,  is  killed;  whether  by  poison 
or  by  open  force,  it  does  not  follow^  that  they,  who  fight  against  us  in 
public  war,  may  lawfully  be  killed  in  any  manner.  In  fighting  upon 
the  authority  of  their  state,  they  commit  no  capital,  crime,  and  do  not 
properly  deserve  death.  Humanity,  therefiore,  reguires>that  we  should 
not  put  ihem  to  death  at  all,  if  we  can  obtain  tlie  lawful  purposei^  of 
war  without  it;  and  generosity  recommends  it  to  ua  rather  to  run  aom^ 
hazard  of  our  own  lives,  than  to  take  away  theirs  unneeessarily.  But 
by  poisoning  them,  we  put  ihem  to  death  at  all  events,  whether  it  is 
necessary  or  not;  that  is,  we  take  away  their  lives,  without  trying 
whether  we  cannot  spiare  them,  and  yet  put  such  a  stop  to  their  oppo- 
sition,  as  to  obtain  the  lawful  purposes  of  war«  From  hence,  likewise, 
we  may  understand,  why  the  use  of  poisoned  weapons  should  be  mpre 
inconsistent  with  the  law  of  nations,  than  the  use  of  other  weapons; 
not  because  there  is  any  purely  positive  law  of  nations,  which  forbids 
the  use  of  such  weapons,  but  because  it  is  forbidden  by  the  natural  law 
of  humanity  and  geherosity:  for  other  weapons,  though  they  may  pro- 
bably bring  death,  do  not  bring  it  so  certainly  as  these,  and  leave  even 
the  wounded  a  chance  of  escaping  with  life. 

In  the  business  of  assassinating  the  commanders  of.  an  army,  or  other 
leading  persons  of  a  nation,  with  which  we  are  at  war,  we  may  distin^ 
guish  with  *Grotius  between  the  persons  who  are  employed  in  it, 
whether  they  are  subjects  of  our  own  n^ition,  or  of  the  other.  If  they 
are  our  own  subjects,  the  act  cannot  be  defended  upon  his  principle; 
which  is,  that  we  may  lawfully  kill  an  enemy  wherever  we  find  him; 
and  that  it  makes  no  difference,  as  to  the  lawfulness  of  our  act,  whether 
it  is  done  by  many  or  by  few;  by  a  whole  army,  or  by  a  sinele  person. 
But  the  first  part  of  this  principle  is  not  true:  the  only  ri^t  that  we 
have  in  public  war,  oVer  the  persons  of  our  enemies,  is  to  lay  them  un- 
der such  restraints  as  are  necessary  to  prevent  them  fi*om  opposing  us: 
since,  therefore,  in  order  to  preveht  such  opposition,  it  is  not  necessary 
to  kill  any,  who  are  not  in  arms,  because  they  are  in  our  power,  and 
we  can  restrain  them  by  other  means,  the  consequence  is,  that  we  harve 
iko  right  to  kill  an  enemy,  wherever  we  find  him,  unless  he  is  in  arms 
and  resists  us  by  force.  Thus  the  lawfulness  of  assassination,  in  public 
war,  will,  at  least,  be  confined  to  those  who  are  in  arms;  and  cannot  be 
extended  to  any  other  persons  of  the  adverse  nation.  In  respect  of 
those  who  are  in  arms,  such  as  the  general  of  an  army,  or  some  other 
principal  commanders  in  it,  though  the  persons  whom  we  employ,  are 
members  of  our  own  nation,  all  that  can  be  said  to  defend  assassination, 
in  point  of  generosity,  is,  that  such  commanders  either  are,  or  ought  to 
be,  upon  their  guard  against  attempts  of  this  sort;  and  when  they  are 
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engaged  in  opposing  force  to  oar  lawful  demand,  there  can  be  no  great 
want  of  generosity  in  taking  away  their  lives  by  such  means,  as  it  is 
tilieir  particular  duty  to  be  aware  of,  and  to  guard  against  But  if  we 
employ  their  own  people,  there  is  nothing  to  be  said  in  excuse  for  the 
act:  it.  is  killing  of  them  privately,  in  sudi  a  manner  as  they  cannot  be 
supposed  to  guard  against;  and  may,  in  this  respect,  as  to  the  want  of 
humanity  and  generosity,  be  resembled,  to  poisoning:  and  as  the  act  is 
unjust  in  the  persons  who  are  employed,  this  injustice  will  be  commu- 
nicated to  us,  who  make  ourselves  parties  in  it  by  employing  them. 
Property  how  ac-  XYI.  In  a  war,  which  is  internally  just,  as  a  nation 
quired  in  war.  may  take  the  persons,  soy  likewise,  it  may  seize  upon 
the  goods  of  the  enemies,  either  moveable  or  immoveable,  as  &r  aa  such 
seizure  is  a  necessary  means  of  bringing  them  to  do  what  is  right.  But 
what  is  seized  only  for  this  purpose,  does- not  become  the  property  of 
the  captors:  the  possession  is  just,  till  the  purpose  for  which  the  goods 
were  taken  is  answered;  but  as  soon  as  the  claims  of  the  injured  natioD 
are  satisfied,  the  justice  of  the  possession  is  at  an  end. 

There  are,  however,  three  ways  by  which  a  nation  in  a  juat  war  may 
acquire  property  in  the  goods.which  it  takes  firom  its  enemies.  First, 
a  nation  that  has  been  injured,  has  a  right  to  reparation  of  damages. 
Reparation  is  made  according  to  the  law  of  nature;  not  only  by  reeo* 
vering  the  thing  which  we  are  unjustly  deprived  of,  but,  likew^, 
where  the  very  thing  cannot  be  had,  by  recovering  an  equivalent  out 
of  the  goods  of  the  person  who  has  deprived  us  of  it.  And,  by  the  law 
of  nations,  this  right  to  obtain  an  equivalent,  extends  to  the  goods  of 
all  who  are  members  of  the  nation,  that  has  done  the  injury;  not  *be- 
cause  the  goods  of  private  subjects  are,  by  any  purely  positive  law, 
made  pledges  to  all  the  world  for  the  good  behaviour  of  the  nation,  or 
of  its  constitutional  governors;  but  because,  by  the  positive  consent  of 
all  mankind,  the  nation,  though  it  consists  of  many  individuals,  is  ccm- 
sidered  as  one  collective  person;  and,  in  consequence  of  this  general 
consent,  all  the  members  of  this  collective  body  are  deemed  parties 
in  any  injury  which  the  body  does,  as  far  as  this  injury  produces  a  ebim 
to  reparation  of  damages  in  those  against  whom  it  is  committed,  f  If  a 
nation  makes  war  to  recover  reparation  of  any  damages  that  have  been 
done  to  it,  this  claim  to  such  goods  as  are  taken  in  the  war,  takes  {rface 
from  the  beginning  of  the  War,  to  the  extent  of  these  daqiages.  But  if 
the  enemy  begins  a  war  causelessly,  and  the  nation  which  defends  itself^ 
has  suffered  no  injury  from  the  enemy  before  the  war  began,  this  claim 
does  not  take  place  from  the  beginning;  because  the  nation  can  have  no 
right  to  an  equivalent,  where  it  has  sustained  no  damage.  However, 
this  claim,  though  it  did  not  begin  with  the  war,  will  arise  in  thie  pro- 
gress of  it:  for  the  war  itself  is  an  injury;  and,  consequently,  the  na- 
tion, iagainst  which  it  is  made,  will  have  a  right  to  reparation  for  all  the 
damages  which  are  done  to  it  in  the  war. 

Secondly,  a  nation  has  a  right  to  be  paid  the  expenses  that  it  makes 
in  a  just  war.  These  expenses  are,  indeed,  so  many  additional  dama- 
ges: for  whatever  the  nation  is  forced  to  expend  in  recovering  its  rij^t, 
is  a  loss  which  is  occasioned  by  the  fault  of  the  enemy  who  withholds 
that  right.     As  the  nation,  therefore,  acquires  property  in  the  goods 
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wbkh  it  takes  fi-om  the  enemy,  to  the  amount  of  the  original  damages 
that  occasion  the  war,  and  of  the  fresh  damages  that  are  done  in  the 
war,  so,  upon  the  same  principle,  it  acquires  property  in  what  it  taked 
as  an  equivalent  for  the  current  expenses  that  are  made  in  carrying  on 
the  war. 

Thirdly,  a  nation  which  has  committed  a  crime,  may  be  punished  in 
the  same  manner  with  an  individual,  in  the  liberty  of  natui^e,  by  being 
deprived  of  its  goods.  But  whilst  the  offending  nation  thus  loses  its 
goods,  the  nation  that  takes  them,  will  acquire  property  in  them  no 
otherwise,  than  either  by  being  the  first  occupants,  or  by  receiving  the 
goods  as  a  ransom,  by  Which  the  offending  nation  redeems  itself  from 
same  other  punishment.  Grotius  confines  this  way  of  acquiring  pro- 
perty, in  war,  to  such  goods  only  as  belong  either  to  the.  collective  body 
of  the  state,  or  ta  the  criminabmembers  of  it.  And  this  restriction  is  a 
very  proper  one:  for  though  an  injury,  which  is  done  by  a  nation,  is 
eommunicated  to  all  the  members  of  it,  as  far  as  this  injury  produces  an 
obligation  to  repair  damages,  yet  the  guilt  of  it,  as  it  implies  a  disposi- 
tion to  do  harm,  is  confined  to  the  collective  person  of  the  nation,  and 
to  those  particular  members  of  it,  who  have  made  it  their  own  act  by 
tiieir  immediate  and  direct  consent.  * 

Grotius  agrees,  that  these  are  the  proper  measures  of  what  can  he  ac- 
quired, in  war,  by  the  law  of  nature.  But  *he  contends,  at  the  same 
time,  tfiat,  in  this  instance,  there  are  plain  traces  of  a  positive  law  of 
nations,  which  extend  the  right  of  wsfr.  For,  in  the  approved  practice 
of  nations,  or,  at  least,  in  such  practice  as  is  not  condemned,  whatever 
is  tak^n  in  war  is  the  property  of  the  captors,though  it  is  more  than  an 
equivalent  for  any  damages  that  have  been  done,  or  any  expenses  that 
have  been  made;  and  this  claim  of  property  is  not  confined  to  such  wars 
as  are  internally  just,  but  is  extended  to  all  solemn  wars  whatsoever, 
whether  they  are  internally  just  or  not. 

But  here  we  are  apt  to  mistake  a  right,  which  arises  from  the  consent 
of  a  nation,  whose  goods  we  have  taken  in  war,  for  a  right,  which  a  po- 
sitive law  of  nations  gives  us  to  those  goods,  merely  because  we  have 
taken  them.  Though  we  had  no  just  claim  to  them  from  the  first,  yet, 
when  we  make  peace  with  the  nation,  from  which  they  were  taken,  if 
they,  or  an  equivalent  for  them,  should  not  be  demanded,  they  become 
pur  own  by  the  tacit  consent  of  that  nation,  without  the  aid  of  any  purely 
positive  law  of  nations.  The  surest  way  of  trying  whether  it  is  the 
claim  of  war,  or  the  felaim  of  a  tacit  consent  in  concluding  a  peace, 
which  gives  us  property  in  ajl  such  goods  as  are  taken  in  war,  is  to  in- 
quire what  sort  of  a  right  we  have  to  them,  before  peace  is  concluded. 
There  is  no  law  of  nations,  which  forbids  our  enemies  to  continue  a 
war,  when  no  other  cause  of  dispute  remains,  besides  our  detention  of 
such  goods,  as  we  have  taken  in  the  war,  beyond  an  equivalent  for  da- 
mages and  expenses.  As  the  law  of  nature  will  allow  this  tobe  a  just 
cause  of  continuing  a  war,  so  there  is  no  practice  of  nations,  and  no 
general  opinion  of  mankind,  that  determines  otherwise.  But  if  any  law 
of  nations  had  given  us  property  in  such  goods,  the  same  law  must  ne- 
cessarily condemn  the  adverse  nation  for  continuing  a  war,  merely  be- 
cause we  would  not  give  them  up:  for  the  defitign  of  such  a  war  would 
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be  to  take  from  ud  What  the  law  of  nations  had  made  our  own.  TUi 
opinion,  that  all  goods  which  are  taken  in  war,  are  not  strictly  our  ow« 
by  an  J  law  of  nations,  till  peace  is  concluded;  that  is,  till  some  consent, 
either  express  or  tacit,  has  made  them  Dur  own  bj  the  law  of  nature, 
seems  to  be  the  general  opinion  of  mankind,  in  respect  of  immoveabk 
goods:  such  as  fortified  towns,  which  have  been  taken;  or  provinces, 
which  have  been  overrun  in  war.  The  captors  are  looked  upoD,  whilst 
the  war  lasts,  to  be  only  in  possession  of  them:  and  though  this  posses- 
sion may  help  them  to  make  a  better  bargaii^  for  themselves  in  a  treaty 
of  peace,  than  they  could  do  otherwise;  yet  the  property,  which  they 
have  in  things  of  Uiis  sort,  is  deemed  to  be  precarious,  till  a  trea^  of 
peace  has  ascertained  and  established  it.  It  is  usual,  in  treaties  of 
peace,  to  mention  such  immoveable  goods  particularly;  and  the  captors, 
if  they  acquire  property  in  them,  acquire  it  by  express  consent.  We 
may,  therefore,  reasonably  conclude,  that  the  property,  which  the  exf- 
tors  have  in  all  moveable  goods,  taken  in  .war^  is  likewise  acquired  in 
the  same  manner.  The  only  difference  is,  that  immoveable  gcxMb  are 
generally  of  the  most  importance,  are  in  the  hands  of  the  public,  and 
can  readily  belreturned;  whilst  moveable  goods  are  of  less  consequence, 
are  in  private  hands,  and,  because  they  have  either  been  consumed,  or 
have  not  been  kept  together,  cannot  be  returned  so  readily.  For  this 
reason,  whilst  the  property,  in  the  former,  is  adjusted  by  express  can 
sent,  the  property  in  the  latter  is  left  to  pass  from  the  original  owners 
to  the  captors,  by  tacit  consent. 

The  law  of  nature,  which  thus  gives  the  captors  property  in  what 
they  haye  taken  in  a  solemn  war,  either  as  an  equivalent  for  damages 
and  expenses,  or  by  consent  of  parties,  tvill  likewise  give  them  pro- 
perty by  the  same  means,  in  what  they  have  taken,  in  the  less  perfect 
kinds  of  public  war;  in  reprisals,  or  in  other  acts  of  hostility,  which  do 
not  come  up  to  the  notion  qf  solemn  war,  for  want  of  a  declaration  of 
war:  the  captors  acquire  a  natural  right,  in  an  equivalent,  for  their 
damages  and  expenses:  if  they  have  a  natural  right  to  any  thing  more, 
it  must  be  acquired  either  by  the  express  or  the. tacit  consent  of  the  na- 
tion from  which  the  goods  are  taken.  And  it  will  be  difficult,  either 
in  the  practice  of  nations,  or  in  the  general  opinion  of  the  thinking  part 
of  mankind,  to  find  any  positive  law  which  will  prevent  the  eaptors  of 
goods,  in  these  imperfect  wars,  from  acquiring  property  in  thena  by 
these  means.  It  is  not  more  usual  for  neutral  nations  to  interpose,  in 
order  to  compel  the  captors  to  restore  what  they  have  taken  in  imper- 
fect wars,  than  it  is  for  them  to  interpose,  for  the  same  purpose,  where 
the  goods  of  one  nation  have  been  taken  by  another  in  a  solemn  war* 
The  parties  concerned,  seldom  meet  with  any  obstructions,  from  with- 
out,  in  making  the  best  bargain  for  themselves,  that  they  can,  in  either 
sort  of  war:  and,  whatever  we  may  hear  said  about  a  purely  positive 
law  of  nations,  they  are  left  to  guide  themselves  by  no  other  law  be- 
sides what  obliges  all  nations,  or,  rather,  the  govertiors  of  all  nations, 
in  conscience;  and  that  is  the  law  of  nature  applied  to  the  collective 
bodies  of  nations,  as  if  they  were  moral  agents.  It  will  be  nothins  to 
the  purpose  to  urger,  that,  whatever  neutral  nations  may  do,  the  nation, 
with  which  we  are  concerned,  will  enforce  a  positive  law  of  nations; 
and  if  we  have  taken  any  thing  from  it  in  the  way  of  reprisal,  without 
declaring  war,  will  not  make  peace  with  us  again,  till  we  have  restored 
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what  was  8o  taken,  or  an  equivaleDt  for  it.  Fpr  thid,  with  very  little 
variation,  may  be  said  of  what  is  taken  in  a  solemn  war:  the  nation, 
from  which  we  have  taken  it,  if  it  faa^  strength  enough  to  support  itself, 
will  be  no  more  willing  to  make  peaee  with  us,  till  we  have  returned 
the  towns,  or  the  ships,  or  the  other  goods,  that  we  have  taken  from  it 
in  a  solemn  war,  or  an  equivalent  for  them,  than  if  we  had  taken  the 
same  towns,  or  ships,  or  other  goods,  in.thaway  of  reprisal,  without 
declaring  war. 

In  what  I  have  here  said  about  the  captors  of  goods  in  war,  I  would 
be  understood,  under  the  name  of  captors,  to  mean  the  nation  which 
takes  them:  for,  whetheir  the  goods  so  taken,  wheil  property  is  acquir- 
ed in  them,  are  the  particular  property  of  the  indiviauals  who  take 
them,  or  the  general  property  of  the  nation  of  which  these  individuals 
ar^  members,  is  a  distinct  question':  and  it  belongs  rather  to  the  civil 
law  than  to  the  law  of  nations,  to  determine  this  question.  Certainly 
no  purely  positive  law  of  nations  can  naturally  determine  it:  because, 
whatever  other  nations  may  have  agreed  upon  amongst  themselves,  the 
laws  which  regulate  the  mutual  ri^ts  of  each  particular  nation,  and  its 
own  members,  must  come  from  the  nation  itself.  If  in  any  particular 
nation,  the  claim  to  what  is  taken  in  war  has  not  been  adjusted*  by  any 
written  law,  or  by  any  custom,  which  is  an  unwritten  law,  or  by  any 
occasional  grants,  we  may  reasonably  inquire,  how  it  ought  to  be  ad- 
justed upon  such  principles  as  are  founded  in  civil  union*  Since  every 
member  of  a  civil  society  acts  in  a  public  war  as  a  part  of  the  commu- 
nity, and  not  separately  as  an  individual;  that  is^  in  the  right  or  upon 
the  authority  of  the  whole,  and  not  in  his  own  right,  or  upon  his  own 
authority,  tne  natural  consequence  is,  that,  whatever  he  acquires,  it  is 
acquired  for  the  community,  and  not  for  himself.  *  Grotius  makes  a 
distinctipn  in  this  matter  between  public  acts  of  war,  and  private  acts, 
to  which  the  war  gives  occasion  •*  He  allows,  that  the  acquisitions 
which  are  made  by  acts  of  the  former  sort,  though  they  are  made  by 
means  of  private  persons,  are  made  for  the  public^  because  the  private 
agents  are  here  only  the  instruments  of  the  public:  so  that,  whatever 
is  acquired  by  them,  it  will  accrue  to  the  public,  in  the  same  manner  as 
what  is  acquired  by  those  persons,  whom  any  man  employs  to  do  work 
for  him,  accrues  to  him  who  employed  them,  and  not  to  them  who  do 
the  work:  it  is  his  own  work,  though  he  does  it  by  others  who  are  hL» 
a^nts;  and,  consequently,  the  fruits  or  jirofits  of  the  work  belong  to 
him.  But  as  soldiers  may  get  possession  of  the  goods  of  the  enemy, 
whilst  they  are  in  battle,  or  whilst  they  are  doin^  what  the  state  has 
commanded  them  to  do,  so  they,  or  other  individual  members  of  the 
state,  may  have  opportunities  of  taking  the  goods  of  the  enemy,  where 
they  are  not  acting  under  any  immediate  command  of  the  state.  When 
they  are  thus  annoying  the  enemy,  by  the  general  right  of  war,  it  is  our 
author's  opinion,  that  the  captures,  which  they  mwe,  are  their  own. 
But  this  distinction  between  what  is  done  in  the  immediate  service  of 
the  state,  and  what  is  done  out  of  this  service,  by  the  general  right  of 
every  member  of  the  state  to  annoy  the  enemy,  has  no  foundation  in 
public  war.  For,  as  public  wars  begin  from  the  authority  of  the  state, 
so  they  are  carried  on  by  its  authority:  every  member,  therefore,  of  the 
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state,  who  acts  at  all  in  such  a  war,  acts  as  a  part  of  the  whole,  and 
under  the  authority,  or  in  the  right  of  the  public:  he  is  an  agent  for 
the  public,  or  acts  in  the  service  of  the  state,  whether  he  has  recevTed 
any  express  command  for  what  he  does,  or  acts  at  his  own  discretion, 
as  he  sees  opportunity:  the  only  difference  is,  that  in  one  case  he  acts 
by  a  particular  commission,  and  in  the  other  case  by  a  general  one. 

Grotius  allows,  that  the  rule,  which  he  draws  from  this  distinction, 
admits  of  one  exception.  Whilst  he  contends,  that  what  is  taken  in 
war  by  any  members  of  a  civil  society,  is  the  private  property  of  the 
captors,  if  they  were  acting  only  by  the  general  right  of  war,  and  not 
under  any  immediate  command  of  the  society,  he  confines. this  rule  to 
moveable  goods;  because  immoveable  goods,  such  as  provinces,  or  towns, 
or  whatever  other  things  adhere  to  the  soil,  and  are  parts  of  the  terri- 
tory, are  not  usually  taken,  and  cannot  usually  be  kept,  without  armies 
and  garrisons.  But  if  the  rule  itself  was  true,  the  reason,  upon  which 
he  supports  this  exception,  would  not  extend  the  exception  universally 
to  all  immoveable  goods,  by  what  means  soever  such  goods  are  taken. 
For  though  it  may  be  more  difficult  for  private  persons  to  take  and  to 
keep  provinces  or  towns,  than  to  plunder  some  few  of  the  inhabitants, 
and  to  Seize  their  moveable  goods:  yet  this  is  only  a  bar,  in  faet,  and 
not  a  bar  in  right,  to  the  claim  of  private  captors,  to  what  adheres  to 
the  soil,  and  is  a  part  of  the  enemies'  territory.  Private  persons  will 
more  seldom  be  able  to  take  and  to  keep  immoveable  goods,  upon  ac- 
count of  this  difficulty.  But  if,  in  fact,  they  have  ever  overcome  this 
difficulty,  and. have  been  able  to  take  and  to  keep  them  without  an 
army  or  a  garrison  acting  under  the  immediate  and  particular  commission 
of  the  public,  they  will  then  have  a  right  to  these;  if,  in  the  like  cir- 
cumstances, they  would  have  any  right  to  moveable  goods. 

But  there  is  a  general  reason,  why  all  goods^  which  are  taken  in  war, 
should  accrue  to  the  state,  and  not  to  the  private  captors;  whether  the 
captors  act  under  a  particular  commission,  or  only  under  a  general 
commission  from  the  public;  and  whether  the  goods  are  movcsable  or 
immoveable.  The  goods  so  taken  are  not  strictly  appropriated  either 
to  the*  state,  or  to  the  private  captors,  whilst  the  war  continues:  the 
property  in  such  goods  is  precarious,  till  a  treaty  of  peace  has  esta- 
blished it.  In  the  meantime,  as  the  state  is  answerable  for  them  to  the 
enemy,  it  is  natural,  that  this  precarious  property  should  be  vested  in 
the  state;  that  is,  that  the  state  should  have  the  custody  of  the  goods. 
And  as  the  effect  of  a  treaty  of  peace  is  only  to  give  the  full  property 
of  the  goods  to  those  who  had  the  custody  of  them  before;  the  full  iptO' 
perty  will,  by  this  means,  accrue,  in  the  end,  to  the  state  itself. 

I  have  here  spoken  of  the  property  of  all  goods,  which  are  taken  in 
war,  as  ultimately  transferred  by  consent  in  treaties  of  peace,  without 
having  any  regard  to  what  is  taken  for  damages  or  for  eurrept  expenses. 
As  to  expenses,  whatever  a  private  person,  who  is  not  immediately  re- 
tained in  the  service  of  the  public,  lays  Out  in  a  public  war,  whilst  he 
is  carrying  on  some  particular  design  of  his  own,  this  is  all  expended 
voluntarily,  and  not  through  the  fault  of  the  enemy:  so  that  this 
pense  gives  him  no  private  claim  upon  the  enemies'  goods.  The 
of  a  claim  to  an  equivalent  for  damages  done  is  rather  more  intricate: 
because  the  damages,  for  which  a  compensation  is  due  from  the  enemy, 
are  sometimes  such  as  have  been  done  to  the  state,  and  sometimes  such 
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as  lunre  teen  done  to  some  particular  members  of  it.  What  is  taken 
from  the  enemy  to  make  reparation  for  damages  done  to  the  state  in 
its  corporate  capacity,  plainly  belongs  to  the  state  itself,  and  not  to  the 
particular  captors^'who  are  members  of  the  state.  The  only  doubt  is 
about  what  is  taken,  upon,  account  of  damages  that  have  been  done  to 
private  persons.  And  h^re  it  is  plain,  that  unless  the  captors  them- 
selves are  the  persons,  to  whom  these  damages  have  been  done^  the 
purpose,  for  which  the  goods  are  taken,  gives  the  private  captors  no 
claim  to  them.  But  if  the  captors  themselves  are  the  persons  who 
have  been  injured,  it  will  be  necessary  to  consider,  whether  they  make 
reprisals  by  their  own  authority  without  any  commission  either  general 
or  particular  from-  the  state,  or  whether  they^  act  under  the  general 
commission  of  solemn  war,  or  under  some  particular  commission  of  re- 
prisal. Where  they  take  the  goods  of  another  nation  without  having 
any  commission  from  their  own,  this,  case  is  out  of  the  present  ques" 
tion:  there  is,  by  the  supposition,  no  public  war,  or  no  war  between 
the  two  nations;  because,  if  there  was,  the  captors  would  act,  at  least, 
by  the  general  commission  of  war,  though  they  had  no  particular  com- 
mission of  reprisal.  If  they  thus  make  reprisals  at  their  own  discre- 
tion, the  act  is  their  own,  and  they  are  answerable  for  the  justice  of  it. 
For  though,  by  the  social  compact,  they  had  a  claim  to  be  supported  by 
the  public,  in  obtaining  reparation  of  such  damages,  as  they  nave  sus- 
tained from  foreigners,  yet  if  they  will  undertake,  of  their  own  accord^ 
to  obtain  it  for  themselves,,  it  is  their  business  to  see  that  what  they  do 
is  no  more  than  natural  justice  will  warrant,  and  to  support  their  own 
act,  after  they  have  dona  it;  SincCy  therefore,  they  themselves  are  an- 
swerable for  what  they  do,  in  thus  taking  the  goods. of  foreigners^  the 
goods  which,  are  so  taken,  are  acquired  for  themselves;  and  the  public, 
as  it  ir  not  concerned  in  the  act  of  taking  them,  can  have  no  claim  to 
them.  Where  the  damages  which  the  captors  have  sustained,  is  the 
cause  of  a  solemn  war,  the  state,  by  thxis  undertaking  to  recover  repa- 
ration of  their  damages,  makes  itself  answerable  to  them  for  what  they 
have  lost,  as  far  as  it  recovers  reparation.  In  the  meantime,  if  they 
act  only  by  the  general  commission  of  solemn  war,  and  have  no  parti- 
cular commission  to  make  reprisals  for  themselves,  they  act  no  other- 
wise than  as  parts  of  the  state:  and  notwithstanding  the  claim  which 
they  have  upon  the  public,  what  they  take  belongs,  in  the  first  instance, 
to  the  public  and  not  to  them.  But  if  they  act  under  a  particular  com- 
mission from  the  state  to  make  reprisals  for  themselves,  whether  the 
war  is  solemn  or  imperfectly  public,  they  acquire  property  for  them- 
selves in  the  goods  which  they  take;  not  because  they  are  the  persons, 
to  whom  reparation  is  to  be  made;  for  the  same  commission,  if  it  had 
been  given  to  any  of  the  other  subjects,  would  have  produced  Hhe 
same  effect;  nor  yet  because  they  are  the  captors;  for  the  goods, 
if  they  had  taken  them  in  a  solemn  war,  without  such  a  commis- 
sion, would,  in  the  first  instance,  have  accrued  to  the  public;  buf 
because  the  nation  has  conveyed  to  them  its  interest  in  what  they  take 
by  the  particular  commission  under  which  they  act;  by  this  commis- 
sion the  nation  makes  them  its  agents,  but  the  nature  of  the  commission 
is  such  as  makes  them  the  nation's  agents  for  their  own  interest. 

The  army  or  the  fleet  of  a  nation  is  immediately  employed  by  the 
public,  and,  consequently,  what  either  of  them  taJces,  will  naturally 
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accrue  to  the  natibn.  If  it  is  otherwise  in  any  nation;  if  the  aoidiers 
have  in  any  nation  a  right  to  the  plunder,  or  the  seamen  to  die  captures 
which  they  make;  this  right  is  derived,  as  we  have  already  hinted, 
from  an  occasional  grant,  which  the  nation  makes  to  them,  or  from  a 
standing  grant  made  either  hy  the  written  civil  law  of  the  nation,  or 
by  custom,  which  is  an  unwritten  civil  laW.  But  when  a  nation  has 
expressly  granted  to  its  army,  or  to  its  fleet>  property  in  what  tkey 
take,  whether  the  grant  is  made  occasionally,  or  made  by  a  written  civil 
law;  if  the  army  or  the  Seet  should  take  a  town,  or  if  the  army  should 
overrun  and  seize  a  province,  they  would  have  no  claim,  by  this  gnmt, 
to  the  jurisdiction  or  paramount  property  of  such  town  or  such  pro- 
vince. For  the  word,  property,  is  to  be  construed  in  such  sense 
as  is  suitable  to  the  condition  of  the  persons,  to  whom  it  is  granted. 
Subjects  have  usually  no  other  sort  of  property  besides  what  consisiB 
in  private  ownership.  The  notion,  therefore,  of  property,  when  it  is 
applied  to  them,  does  not  include  jurisdiction  or  paramount  property* 
And,  consequently,  whatever  other  property  the  army  or  the  fleet 
might  claim  by  means  of  such  a  grant  in  the  towns  or  the  proYinces, 
which  they  have  taken;  the  jurisdiction  or  paramount  property  wonU, 
notwithstanding  the  grant,  accrue  to  the  nation.  For  a  like  reason,  if 
such  moveable  goods,  as  the  army  or  the  fleet  takes  in  war,  have,  by 
custom,  been  acquired  for  themselves,  and  not  for  the  nation;  such  a 
custom  will  give  them  no  claim  to  tpwns  or  provinces,  which  they 
take:  because  .a  customary  claim  to  an  inferior  kind  of  property  does 
not  imply  a  claim  to  jurisdiction. 

It  is  to  be  observed,  that  though,  in  treaties  of  peace,  tfie  property 
of  such  moveable  goods,  as  have  been  taken  from  an  enemy  during  tt« 
war,  commonly  posses  by  tacit  consent  from  the  enemy  to  &e  natkn 
which  takes  them;  yet  this  is  not  necessary.  A  nation,  in  an  unjust 
war,  has  no  claim  to  damages  or  to  expense8,'and,  even  in  a  just  war,  it 
may  have  taken  more  than  its  damages  or  expenses  amount  to.  Whilst 
the  war  continues,  the  nation  has,  of  right,  nothing  but  the  custody  of 
the  goods,  which  it  has  taken.  If,  {therefore,  it  luis  granted  the  pro- 
perty of  such  goods  to  the  private  captors;  and  the  enemy,  when  he 
comes  to  make  peace,  should  insist  upon  restitution  of  what  has  been 
taken  more  than  is  due;  it  roiffht  be  a  question,  whether  the  nation  or 
the  private  captors  are  to  mwe  the  restitution?  In  respect  of  the 
enemy,  the  obligation  to  make  restitution  rests  upon  the  nation:  be- 
cause, in  respect  of  him,  the  nation  is  the  captor,  and  what  has  passed 
between  the  nation  and  its  own  members  does  not  fall  under  his  notiee. 
But  if  the  grant,  made  by  the  nation  to  the  private  captors,  contained  a 
reserve,  that  in  case  the  enemy  demands  restitution  of  what  they  have 
gotten,  they  shall  return  it  into  the  custody  of  the  public;  they  are 
then  obliged  to  return  it,  or  an  equivalent  for  it:  because  they  have  no 
fuller  right  to  it,  than  they  derive  from  the  grant  of  the  nation,  and, 
consequently,  hold  it  under  all  such  reserves,  as  are  contained  in  this 
grant.  If  there  is  no  reserve  of  this  sort,  the  nation,  though  it  is  obliged 
to  make  restitution,  has  no  other  demand  upon  the  private  captors  than  it 
has  upon  all  its  other  members,  to  contribute  towards  this  restitution.  An 
absolute  grant  of  property  made  by  the  nation  will  bar  all  other  de- 
mands. For  though  it  has  granted  absolute  property,  where  it  had 
itself  only  a  precarious  jH-operty,  this  is  its  own  fiiult,  and  will  not  af- 
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feet  the  claim  of  the  proprietors.  It  would  a£fect  their  claim,  if  they 
were  responsible  to  the  enemy:  because,  in  respect  of  the  enemy,  the 
nation  could  not  rive  them  absolute  property,  where  its  own  property 
was  precarious.  But  as  the  nation  is  responsible  to  the  enemy,  and 
ibev  are  responsible  only  to  the  nation,  the  grant,  which  the  nation  has 
made,  will  hold  good  against  itself,  though  such  grant  was  made  in  its 
own  wrong. 

XVII.  Since  all  the  members  of  a  nation,  against  what  prevents 
which  a  just  war  is  made,  are  bound  to  repair  the  dama-  pnwnew  of  ww 
ges  that  gave  occasion  to  the  war,  or  that  are  done  in  it;  ^°*  being  iUyes. 
and,  likewise,  to  make  satisfaction  for  the  expenses  of  carrying  it  on, 
the  law  of  nature  will  allow  those,  who  are  prisoners,  to  be  made  slaves 
by  the  nation  which  takes  them;  that  so  their  labour,  or  the  price  for 
which  they  are  sold,  may  discharge  these  demands.  Thus  die  acquisi- 
tion of  prisoners  of  war;  or,  rather,  of  their  personal  labour,  is  made  in 
the  same  manner,  and  is  subject  to  the  same  rules  with  the  acquisition 
t>f  the  goods  of  the  enemy.  Despotism,  however,  when  it  is  thus  ac- 
quired, cannot  include  a  right  in  the  masters  or  owners  of  such  prison- 
ers of  war,  as  are  made  slaves,  to  dispose  of  their  lives  at  pleasure. 
The  captors  have  a  right  to  every  valuable  consideration  that  the  prison- 
ers can  make  over  to  them,  towards  repairing  the  public  damages,  or 
returning  the  public  expenses:  but  the  death  of  the  slave,  whilst  it  is  a 
loss  to  him,  brings  no  profit  to  the  nation  that  took  him  prisoner.  And 
if  the  nation  had  no  right  to  take  away  his  life,  no  private  owner,  who 
claims  under  the  nation,  can  have  such  a  right  *  Grotius  here  follows 
the  common  opinion,  diat,  as  the  law  of  nations  permits  prisoners  of 
war  to  be  killed,  so  the  same  law  has  introduced  a  right  of  making  them 
slaves,  that  the  captors,  in  view  to  the  benefit  arising  from  the  la£>ur  or 
the  sale  of  their  prisoners,  might  be  engaged  to  spare  their  lives.  In 
this  account  of  the  means  by  which  prisoners  of  war  become  slaves, 
their  slavery  begins  from  the  right  which  the  captors  have  over  their 
lives.  The  reader,  therefore,  may,  perhaps,  imagine,  that  the  same 
right  continues  in  their  masters,  after  Uiey  become  slaves.  But  we  have 
already  shown,  that  the  principle,  upon  which  Orotius  here  sets  out,  is 
not  universally  true.  A  nation  has  not,  even  in  a  just  war,  a  general 
right  to  kill  the  prisoners  that  it  takes.  The  only  general  right  that  it 
has  over  them,  is  the  same  that  it  has  over  all  the  members  of  the  ad- 
verse society:  those  members,  who  are  taken  prisoners,  are  bound,  as 
all  the  other  members  are,  to  repair  the  damages  which  it  has  sustained, 
and  to  return  the  expenses  which  it  has  made.  Where  it  is  inconsist- 
ent with  the  security  of  the  captors  to  save  the  prisoners,  they  may 
lawfully  kill  them.  But  it  is  impossible,  in  the  nature  of  the  thing, 
that  any  question  should  arise,  whether,  if  any  prisoners  have  been  re- 
s^ved  for  slavery  in  such  an  exigency,  the  right,  which  the  captors  had 
over  their  lives,  whilst  they  were  prisoners,  does  not  continue  after 
they  are  made  slaves?  The  case  implies  that  the  prisoners  cannot  be 
saved:  for  if  they  could  be  saved,  the  captors  would  have  no  right  to 
kill  them.  We  must  either  suppose,  on  the  one  hand,  that  the  lives  of 
the  prisoners  can  be  saved,  consistently  with  the  safety  of  the  captors, 
and  then  the  captors  will  have  no  right  over  their  livps,  from  the  first; 
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and,  consequently,  can  have  no  sach  right,  after  diey  are  redaced  to  a 
state  of  slavery;  or  else  we  must  suppose  that  the  prisoners  cannot  be 
saved,  consistently  with  the  safety  of  the  captors;  and  then,  thoug|h  the 
captors  have  a  right  to  take  away  their  lives,  this  right  cannot  continae 
aiiter  such  prisoners  are  become  slaves;  because  they  must  all  be  de- 
stroyed, and,  consequently,  none  will  be  left  to  make  riaves  of.  The 
case  will  be  the  same,  if  we  suppose  that  an  army  has  taken  so  great  a 
number  of  prisoners,  that  it  cannot  save  them. all  consistently  wi&its 
own  safety;  and  that  it,  therefore,  kills  some,  and  saves  as  many  as  it 
can.  We  cannot  ask,  whether  the  nation,  to  which  the  army  belongB, 
has  a  right  over  the  lives  of  those  who  are  killed,  jvhen  they  become 
slaves?  because,  as  they  are  killed,  they  never  can  become  slaves:  and 
as  to  the  rest,  whose  lives  could  be  preserved,  consistently  with  the 
safety  of  the  army,  neither  the  nation,  nor  its  army,  had,  from  the  fint, 
any  right  over  their  lives;  and  can,  therefore,  have  no  such  right  after 
they  come  into  a  state  of  slavery.  If  there  are  any  particular  prison- 
ers who  have  committed  such  a  personal  crime  against  the  nation,  wfaieh 
takes  them,  as  deserves  death,  though  the  general  offence  of  the  societj, 
to  which  they  belong,  would  give  it  no  right  to  take  away  their  lives, 
yet  a  crime  of  this  sort  may  give  it  such  a  right.  But  if  the  nation,iii- 
stead  of  killing  these  prisoners,  makes  slaves  of  them,  whatever  rig}it 
over  their  lives  it  had  before,  by  the  act  of  making  them  slaves,  it  parts 
with  this  right:  for,  by  this  act,  it  consents  to  take  their  labour  in  ex- 
change for  their  lives. 

Tms  is  the  general  law  concerning  prisoners  of  war.  In  Europe, 
indeed,  prisoners  of  war  are  not  slaves.  But  their  slavery  is  prevented 
by  the  law  of  each  particular  nation;  and  not  by  any  law,  which  all  the 
nations  of  Europe  have  agreed  to  establish  amongst  themselves,  as  the 
common  rule  of  their  conduct  towards  one  another.  The  civil  law  of 
each  particular  nation,  does  not  allow  of  slavery;  imless,  perhaps, 
where  a  subject  of  its  own  has  committed  a  crime,  for  which  this  law 
condemns  him  to  labour  in  the  mines,  or  in  the  gallies,  or  in  the  foreign 
plantations.  And  if  the  civil  law  of  any  nation  does  not  allow  of  sbr 
very,  prisoners  of  war,  who  are  taken  by  that  nation,  cannot  be  made 
slaves.  There  are,  however^  even  in  Europe,  some  remains  of  the 
ri^t  which  slavery  produces  over  the  persons  of  prisoners  of  war. 
They  are  exempted  from  the  labour  and  drudgery  of  slaves;  but  die 
nation,  which  takes  them,  considers  itself  as  having  some  right  to  their 
persons;  and,  accordingly,  sells  their  liberty  at  the  price  of  a  ransoni, 
or  else  barters  them  away  in  exchange  for  its  own  subjects,  who  have 
been  taken  prisoners  in  war  by  their  nation.  This  right  would  con- 
tinue even  after  peace  is  concluded  between  the  two  nations,  if,  in  the 
treaty  of  peace,  there  was  no  express  stipulation  for  a  release  of  pri- 
soners. But  as  no  profit  is  to  be  had  from  their  labour,  and  it  would 
be  expensive  to  keep  them,  there  is  always  a  prudential  reason  for  re- 
leasing such  of  them,  at  least,  as  cannpt  pay  their  ransom,  though  no 
compact  has  been  made  about  them. 

Effect  of  A  dodap  V III.  After  what  has  been  said  about  public  war^  the 
wtipn  of  war.  effects  of  a  declaration  of  war  may  be  easily  understood. 
One  effiect  of  it  is  merely  nominal.  Though  every  contention,  by  force^ 
is  war;  and  every  contention  of  two  nations,  by  force,  upon  the  au* 
thority  of  their  respective  supreme  governors,  in  external  matters,  is 
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public  war;  yet,  in  die  more  common  language,  when  we  are  speaking 
of  the  contentions  of  two  nations,  we  call  them  reprisals,  or  acts  of  hos- 
tility;, and  do  not  give  them  the  name  of  war,  unless  war  has  been  de- 
clared. After  war  is  declared,  as  we  then  call  the  contention  of  two 
nations,  emphatically,  war,  so  it  is  sometimes  called  solemn,  and  some- 
times just  war.  But  ihis  title  of  just  war  is  merely  nomind;  it  imports, 
that  a  war,  when  it  is  declared,  is  perfectly  public,  and  not  that  it  has 
any  peculiar  sort  of  external  justice,  or  that  it  produces  any  effects  of 
right,  by  a  purely  positive  law  of  nations,  which  other  public  wars  will 
notproduce;  and  much  less  that  it  is,  of  course,  internally  just. 

liie  only  real  effect  of  a  declaration  of  war  is,  that  it  makes  the  war 
a  general  one,  or  a  war  of  one  whole  nation  against  another  whole  na-. 
tion:  whilst  the  imperfect  sorts  of  war,  such  as  reprisals,  or  acts  of  hos- 
tility, are  partial,  or  are  confined  to  particular  persons,  or  things,  or 
places.  In  a  solemn  war,  all  the  members  of  one  nation  act  against  the 
other  under  a  general  commission;  whereas,  in  public  wars,  which  are 
not  solemn,  those  members  of  one  nation,  who  act  against  the  other,  act 
under  particular  commissions.  I  do  not  mean,  that,  when  one  nation 
has  declared  war  against  another,  all  the  members  of  the  former  must 
necessarily  be  at  liberty  to  act  as  they  please  against  the  latter.  The 
nation,  which  has  so  declared  war,  has  still  authority  over  its  own  sub- 
jects^ and  may  restrain  them  from  acting  against  the  other  nation  in  any 
other  manner  than  the  public  shall  direct.  So  that,  in  consequence  of 
such  a  restraint,  none  can  act  in  the  war,  even  though  it  has  been  de- 
clared, besides  those  who  have  particular  orders  or  commissions  for  this 
purpose.  But  this  restraint,  and  the  legal  necessity  which  follows  from 
it,  that  they,  who  act,  should  have  particular  orders  or  commissions  for 
what  they  do,  arises  not  from  the  law  of  nations,  or  from  the  nature  of 
the  war,  but  from  the  civil  authority  of  their  own  country.  A  decla- 
ration of  war  is,  in  its  own  nature,  a  genera}  commission  to  all  the  mem- 
bers of  the  nation  which  has  declared  war,  to  act  hostilely  against  all  the 
members  of  the  adverse  nation.  And  all  restraints  that  are  laid  upon 
this  general  commission,  and  make  any  particular  orders  or  commis- 
sions necessary,  come  from  positive  and  civil  institution. 

*  Grotius  distinguishes  here  between  what  is  commanded  by  the  law 
of  nature,  what  is  matter  of  civil  institution,  and  what  is  required  by 
the  law  of  nations.  The  law  of  nature,  he  says,  when  it  is  applied  to 
individuals  in  a  state  of  nature,  will  allow  us  to  make  use  of  force 
against  them,  to  punish  them  for  any  crimes  which  they  have  commit- 
ted, or  to  recover  our  own  goods,  which  they  have  unjustly  taken  from 
us,  or  to  defend  ourselves  against  any  injury  which  they  are  attempting 
to  do  us,  though  we  give  them  no  notice  beforehand  that  we  will  make 
use  of  such  force.  But  before  we  can  justly  seize  upon  any  of  their 
goods,  as  an  equivalent  for  what  they  have  taken  from  us,  the  law  of 
nature  requires  that  we  should  make  a  demand  of  our  own  goods.  For 
our  primary  right  is  a  right  to  our  own  goods:  the  right  to  an  equiva- 
lent is  only  a  secondary  one,  and  does  not  take  place  till  the  other  is 
finally  defeated.  There  is  a  farther  reason  against  seizing  upon  the 
goods  of  a  nation,  or  of  some  of  the  members  of  it,  upon  account  of  any 
damages  which  we  have  sustained  from  others  of  its  members,  till  we 
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have  demanded  of  the  nation  to  do  us  justice  againat  its  autyeela.  Fcr, 
without  a  refusal  to  comply  with  such  a  demand,  the  law  of  nature  will 
not  make  the  nation  a  party  in  the  offence  of  its  members;  and,  conse- 
quently, will  not  justify  us  in  making  war  upon  it.  But  Grotius  seeniB 
here  to  confound  two  things,  which  are  widely  different  from  one  ano- 
ther. I  allow,  th^t  the  law  of  nature  requires  such  a  demand  as  this  to 
be  made,  before  it  will  justify  a  public  war:  but  this  is  no  evidence  that 
it  likewise  requires  a  declaration  of  wan  because,  a  declaration  of  war 
is  not  the  same  thing  with  a  demand  to  have  justice  done  us,  which  de- 
mand is  made  in  order  to  avoid  a  war.  These  two  acts  may  be  d(Hie  at 
one  and  the  same  time:  as  when  we  declare  war,  conditionally,  unleas 
our  demands  are  satisfied:  but  still  they  are  different  acts.  The  decla- 
ration of  war  is  void;  that  is,  the  war  does  not  take  place,  notwithstand- 
ing the  declaration,  if  the  demand  produces  its  proper  effect,  by  obtaiii- 
ing  reparation  for  the  damages  that  we  have  sustuned.  Orotios  allows 
here,  that  the  law  of  nature  does  not  require  a  declaration  of  war  lobe 
made,  in  order  to  prevent  all  appearance  of  deceit,  or  of  elandestiiie 
management,  and  to  give  the  adverse  nation  an  opportunity  of  being 
upon  its  guard.  This  is  not  matter  of  strict  right,  however  it  may  be 
matter  of  bravery,  or  of  what  goes  under  the  notion  of  honour:  as 
some  nations  have,  upon  the  same  principle,  given  notice  to  the  enemy 
beforehand  of  the  day  and  place  of  battle. 

The  formalities  of  declaring  war  belong  to  the  civil  law:  each  ni^ioii 
determines  for  itself  by  what  officers,  in  what  places,  and  with  what 
ceremonies,  a  declaration  of  war  shall  be  made. 

Grotius  derives  the  principal  obligation  to  declare  war,  from  a  purely 
positive  law  of  nations.  This  obligation,  as  he  explains  it,  is  derived 
from  an  external  purpose,  and  not  from  any  internal  reason  of  natural 
justice.  A  war,  he  says,  unless  it  is  declared,  does  not  give  impunity 
to  the  parties  concerned  in  it,  and  does  not  give  one  of  the  parties  pro- 
perty in  what  it  takes  from  the  other.  But  if,  by  the  parties  concerned 
in  the  war,  we  mean  the  nations,  neither  the  reason  of  the  thing,  nor 
the  common  practice  of  nations  will  give  them  any  other  impunity,  or 
allow  them  any  otherwise  to  obtain  property  in  what  is  taken,  where 
war  has  been  declared,  than  in  the  less  solemn  kinds  of  pubUc  war, 
which  are  made  without  a  previous  declaration.  Inde^,  in  soleaui 
war,  the  individual  members  of  a  nation,  which  has  declared  war,  are 
not  punishable  by  the  adverse  nation  for  what  they  do:  because  the 
guilt  of  their  actions  is  chargeable  upon  the  nation  which  directs  and 
authorizes  them  to  act.  But  even  this  effect  may  be  produced,  though 
not  in  respect  of  all  the  members  of  the  nation,  yet  in  respect  of  some 
of  them,  without  a  declaration  of  war.  For,  in  (he  less  solemn  kinds 
of  war,  what  the  members  do,  who  act  under  the  particular  direction 
and  authority  of  their  nation,  is,  by  the  law  of  nations,  no  personal 
crime  in  them:  they  cannot,  therefore,  be  punished,  consistently  with 
this  law,  for  any  act  in  which  it  considers  them  only  as  the  instruments, 
and  the  nation  as  the  agent. 

Law  of  nadons,  in  XIX.  When  two  or  more  nations  are  at  war  with 
respect  of  states  one  another,  the  principal  questions  relating  to  neutral 
that  are  neutral  in  states;  that  is,  to  such  states  as  are  not  parties  in  the 
a  war.  ^^^  ^^^  •  g^^^^  ^j^^^  these  neutral  states  may  do  in 
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speet  of  either  tt  ihe  nations^  which  are  at  war,  without  departing  from 
dbeir  neutrality;  and  secondly,  what  conduct  is  allowable  in  the  na- 
tions) which  are  at  war,  towards  the  neutral  states. 

'The  general  rule,  in  the  first  of  these  questions  is,  that  a  neutral 
vtate  is  not  at  liberty  to  give  any  assistance  to  either  of  the  states  that 
<are  at  war.  ^This  rule,  when  it  is  thus  generally  expressed,  is  not  so 
to  be  understood,  as  if  it  was  naturally  unjust  for  a  state,  which  is  for 
some  time  neutral  in  a  war,  to  join  itself  in  the  progress  of  the  war  to 
fine  of  the  contending  parties.  When  we  say,  in  general,  that  a  neu- 
tral state  is  not  at  liberty  to  assist  either  party;  we  only  mean,  that  it 
«annot  assist  either,  consistently  with  its  neutrality.  But  if  we  distin- 
guish the  notion  of  neutrality  into  general  and  particular;  the  rule,  in 
a  particular  neutrality,  will  bear,  or  rath^  will  require,  a  different 
construction.  The  neutrality  of  a  nation  is  general,  where  it  is  not,  in 
betj  a  party  in  a  war.  The  neutrality  is  particular,  where  the  nation 
has  bound  itself  by  compact,  to  one  or  both  the  contending  nations  not 
to  make  itself  a  party.  If  the  neutrality  is  only  general;  it  is  only  in- 
consistent with  such  neutrality  to  give  assistance  to  either  of  the  con- 
tending nations;  that  is,  the  state,  by  giving  its  assistance  to  either  of 
them,  ceases  to  be  a  neutral  state,  and  may  be  treated  by  the  other  of 
them  as  a  party  in  the  war.  If  the  neutrality  is  particular,  and  a  com- 
pact of  neutrality  has  been  made  with  both;  it  will  then  be  a  breach 
ot  compact,  and  consequently  an  injury  against  one  of  them,  to  give 
assistance  to  the  other.  Or  if  the  compact  is  made  with  only  one  of 
them,  the  giving  of  such  assistance  to  the  other  will  be  a  breach  of  this 
compact:  but  to  assist  the  nation,  with  which  this  compact  is  made,  will 
only  be  a  simple  breach  ot  neutrality  in  respect  of  the  other. 

The  reason  of  this  rule  arises  out  of  the  nature  of  things,  and 
shows  it  to  be  a  rule  of  the  law  of  nature,  which  may  be  applied  alike 
either  to  individual  persons,  in  a  state  of  equality,  or  to  the  collective 
persons  of  civil  societies.  For  the  notion  of  neutrality  in  a  war,  whe- 
ther the  war  is  private  or  public,  consists  in  avoiding  to  take  part  with 
either  of  the  persons,  who  are  engaged  in  it.  But  to  give  assistance  to 
one  of  them,  is  to  take  part  with  that  person,  to  whom  such  assistance 
is  given,  and,  consequently,  is  inconsistent  with  the  notion  of  neu- 
trality. 

The  neutrality  of  a  state  abridges  its  liberty  of  trading  with  either 
of  the  contending  nations,  but  does  not  wholly  destroy  this  liberty. 
^Nothing  is  inconsistent  with  the  notion  of  its  neutrality,  besides  as- 
sisting one  of  them  in  the  war.  It  may,  therefore,  supply  either  of 
them  with  all  goods,  as  if  they  were  at  peace  with  one  another,  except 
such  goods,  as  will  help  the  party  that  is  supplied  with  theiii,  to  carry 
on  the  war  more  effectually.  Goods  of  this  sort  are  called  contraband. 
This  word  is  sometimes  used  in  another  sense,  and  means  all  such 
goods,  as  a  nation  will  not  allow  to  be  exported  out  of  its  territories,  or 
to  be  imported  into  them.  But  this  is  not  the  sense  in  which  it  is  com- 
monly used  in  the  question  that  is  now  before  us.  The  notion  of  con- 
traband goods  is  of  some  latitude:  so  that  it  is  not  easy  precisely  to  de- 
termine what  are,  and  what  are  not,  of  this  sort.  All  warlike  stores 
are  undoubtedly  contraband.    But  still  the  question  returns,  what  are 
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to  be  reckoned  warlike  stores?    Grotius  has  removed  some  of  the  un- 
certainty in  this  question,  by  dividing  goods  into  three  sorts* 
goods  have  no  use,  except  in  war,  such  as  arms  and  ammunition, 
are  of  no  use^at  all  in  war,  and  serve  merely  for  pleasure.     And  some 
are  of  use  either  for  the  purposes  of  war,  or  for  other  purposes;  soch 
as  money,  provisions,  ships,  and  the  materials  for  the  building,  fitting 
out,  or  repairing  of  ships.     The  first  sort  is  plainly  contraband:  and 
the  second  sort  is  plainly  not  so.     In  the  third  sort,  in  order  to  deter- 
mine whether  they  are  contraband  or  not,  we  must  consider  the  condi- 
tion and  circumstances  of  the  war.     Where  a  war  is  carried  on  by  sea 
as  well  as  by  land,  not  only  ships  of  war  which  are  already  built,  but 
the  materials  for  building  or  repairing  of  ships,  will  come  under  the 
notion  of  warlike  stores.    Jt  may  be  said,  indeed,  that  timber  or  cord- 
age may  be  used  for  other  purposes,  besides  the  building  or-  fitting  out 
of  ships,  or  that  it  may  be  used  for  the  building;  and  fitting  out  of  other 
ships,  which  are  not  ships  of  war.    But  this  will  be  of  no  great  weieht: 
for  the  same   might  be  said  of  horses,   or   saddles^  or   many  other 
things  which  are  commonly  reckoned  amongst  warlike  stores:  tliey  are 
cjBipable  of  beins  employed  for  other  purposes;  the  uses  of  them  are  not 
necessarily  confined  to  the  purposes  of  war.     But  as  arms  or  ammuni- 
tion are  warlike  stores  in  their  own  nature,  so  timber,  or  cordage,  as 
well  as  horses,  or  saddles,  may,  in  all  reason,  be  reckoned  warlike 
stores;  when  from  comparing  the  sorts  or  the  quantities  of  them  with 
the  condition  and  circumstances  of  the  war,  it  appears,  if  not  to  be  im- 
possible, yet,  at  least,  to  be  in  the  highest  degree  unlikely,  that  they 
should  be  designed  for  any  other  purposes  besides  the  purposes  of  war. 
Even  common  provisions  for  the  support  of  life  will  come  under  the 
notion  of  warlike  stores,  when  they  are  going  to  a  place,  which  is  be- 
sieged or  blockaded.     They  are  not,  indeed,  such  weapons,  as  will  an- 
noy an  enemy  in  war;  but  they  are  such  stores  as  will  help  the  nation, 
to  which  they  are  carried,  to  make  its  defence  in  war  more  effectually, 
than  it  could  have  done  without  them,  when  one  of  its  towns  is  be- 
sieged or  blockaded. 

Sometimes,  to  remove  all  possibility  of  doubt  about  what  goods  are 
contraband,  a  nation  that  is  at  war,  enumerates  them  particularly  in 
treaties  or  compacts  with  neutral  states:  and  such  treaties  leave  the 
neutral  states,  with  which  they  are  made,  at  liberty  to  supply  the  enemy 
with  all  goods  that  are  not  enumerated  in  them.  But  these  treaties  do 
not  operate  as  a  law,  and  determine  what  shall,  and  what  shall  not  be 
reckoned  contraband  amongst  all  nations  whatsoever:  they  are,  in 
respect,  like  all  other  treaties,  and  are  binding  only  between  the 
tions  that  are  parties  to  them. 
^  ^Grotius,  himself,  confesses,  that  he  was  forced  to  examine  this  ques- 
tion by  the  law  of  nature;  because  he  could  find  no  evidence  of  a 
purely  positive  law  of  nations.  But  the  law  of  nature,  when  it  is  thus 
applied  to  the  collective  body  of  nations,  though  our  author  does  not 
call  it  the  law  of  nations,  is  what  we  have  hitherto  called  by  this  name, 
and  is  the  only  law  of  nations  that  has  any  real  fi)undation. 

When  contraband  goods  are  carried  to  our  enemy  by  a  neutral  state^ 
which  either  did  know,  or  might  have  known,  that  the  assistanee, 
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which  it  thus  gires  to  our  enemy,  will  hinder  the  execution  of  our 
right;  as  this  neutral  state  does  us  damage,  it  is  obliged,  in  the  opinion 
of  *Orotius,  to  make  us  amends;  and  if  such  amends  is  refused,  we 
may  justly  make  reprisals  upon  it  to  the  amount  of  the  damage.  But 
here  he  supposes  the  contraband  goods  to  have  been  delivered,  and 
some  actual  damage  to  have  been  done.  For  if  the  neutral  state  has 
not  done  any  actual  damage,  but  only  designed  to  do  it,  he  does  not  al- 
low us  a  right  of  reprisal,  or  even  a  right  to  take  the  contraband  goods 
to  our  own  use,  unless  we  take  them  upon  the  claim  of  necessity;  that 
is,  unless  the  exigency  of  affairs  is  such,  that  we  cannot  possibly  do 
without  them.  All  that  he  allows  us  to  do,  when  we  are  not  pressed 
by  such  a  necessity  as  this,  is  to  compel  the  neutral  state  to  give  us  se* 
eurity,  by  hostages,  or  pledges,  or  some  other  means,  that  it  will  not  at- 
tempt any  thing  of  the  like  sort  for  the  future.  If,  indeed,  the  neutral 
state  not  only  does  a  simple  injury,  but  appears  plainly  to  have  had  a 
malicious  design  of  hurting  us,  by  confirming  and  assisting  our  enemy 
in  an  unjust  war  against  us;  this,  says  Grotius,  is  a  criminal  act;  and 
as  we  may  punish  it  for  such  an  act,  in  some  other  way;  so,  likewise, 
we  may  punish  it  by  deprivation  of  goods,  and,  particularly,  by  seizing 
the  contraband  goods,  which  it  was  carrying  to  the  enemy.  But 
there  is  a  reason,  which  our  author  does  not  take  notice  of,  why  we 
may,  consistently  with  the  law  of  nature,  seize  upon  the  contraband 
goods  of  a  neutral  state,  which  it  is  carrying  to  the  enemy,  as  if  they 
were  the  goods  of  an  enemy,  without  considering  this  act  as  a  crime, 
for  which  we  may  punish  those,  who  are  guilty  of  it,  by  depriving 
them  of  their  goods.  If  we  meet  with  the  contraband  goods  in  their 
passage,  and  prevent  the  delivery  of  them  to  the  enemy;  there  is,  cer- 
tainly, no  actual  damage  done  to  us  by  the  neutral  state,  fi-om  which 
they  came:  there  is  only  a  design  of  doing  us  damage.  And  this  de- 
sign,  if  it  is  considered  separately  from  its  circumstances,  will  give  us 
only  a  right  of  guarding  against  it,  or,  perhaps,  of  taking  some  security 
against  any  future  attempt  of  the  same  sort.  But  the  first  instance  of 
such  an  attempt  is  a  breach  of  neutrality:  a  neutral  state,  by  sending 
contraband  goods  to  our  enemy,  whether  it  delivers  them  or  not,  makes 
itself  so  far,  at  least,  an  accessory  to  the  war,  as  it  would  have  given 
assistance  to  our  enemy,  if  we  had  not  prevented  it.  We  cannot,  in- 
deed, treat  it  as  a  principal  in  the  war,  wh^re  it  does  not  assist  the  ene- 
my with  its  whole  force.  But  as  far  as  it  is  an  accessory  to  the  war  we 
may  treat  it  as  an  enemy,  and,  consequently,  may  seize  the  contraband 
goods,  as  if  they  had  belonged  to  an  enemy.  The  injury,  which  the 
neutral  state  attempts,  as  it  is  not  completed,  produces  no  claim  to  re- 
paration of  damages:  but  the  attempt  itself  msdces  the  neutral  state  an 
accessory  to  the  injuries  which  we  have  received  from  the  enemy:  and 
thus  the  neutral  state,  by  communicating  in  the  injustice  of  the  enemy, 
gives  us  a  right  to  demand  reparation  of  damages,  as  far  as  it  has  com- 
municated in  this  injustice. 

Under  the  second  question  relating  to  neutral  states,  fGrotius  takes 
no  particular  notice  of  any  thing,  which  may  be  done  against  them  by 
a  nation,  that  is  at  war,  except  what  it  is  compelled  to  do  by  absolute 
and  unavoidable  necessity.     If  it  has  any  right  at  all  to  seize  upon  any 
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neutral  towns,  and  to  put  sarrisons  into  them  to  present  them  from  fril- 
ing  into  the  enemies'  hands,  this  right  can  arise  from  nothing  but  the 
extreme  danger,  which  it  would  be  m,  if  the  enemy  should  get  posaes- 
sion  of  them,  and  the  plain  evidence,  that  the  enemy  has  a  desi^  to 
seize  them,  and  would  otherwise  succeed  in  such  a  design.  And  even 
this  right  of  necessity  is  subject  to  many  restrictions.  When  we  B^ze 
a  town  upon  this  pretence,  we  can  only  take  the  custody  of  it,  and 
have  no  right  to  any  jurisdiction  over  it:  because,  whatever  the  cua- 
tody  of  the  town  may  be,  the  jurisdiction  over  it  cannot  be  neeesBarj 
for  our  security.  Whatever  damages  the  nation,  to  which  the  town  be* 
longs,  may  suffer  either  upon  account  of  our  having  the  custody  of  it, 
or  by  our  means,  whilst  it  is  in  our  hands,  we  are  obliged  to  make  re- 
paration for  them.  And  as  soon  as  the  necessity,  with  which  we  were 
pressed,  is  over,  we  are  obliged  to  withdraw  our  garrison,  and  to  nve 
up  the  place  into  the  hands  of  the  nation,  to  which  it  belongs.  But 
these  are  not  the  only  restrictions  of  this  right:  there  is  another,  which 
renders  it  so  precarious  in  the  exercise,  as  to  be  little  better  than  no 
right  at  all.  We  cannot  be  justified,  even  by  necessity,  in  seizing  it, 
if  the  neutral  state,  to  which  it  belongs,  is  pressed  by  an  equal  neces- 
sity. And  since  this  state  may  reasonably  apprehend  itself  to  be  in 
danger  of  being  treated  by  the  enemy  as  an  accessory  to  our  act  of 
seizing  the  town,  it  has  an  equitable  claim  to  judge  of  its  own  necessity: 
and,  consequently,  our  claim  of  necessity  can  scarce  take  place  eon* 
sistently  with  justice,  unless  we  have  first  obtained  the  consent  of  the 
state. 

We  have  a  right,  in  war,  to  take  the  goods  of  the  enemy*     But  this 
right  is  restrained  to  such  goods  as  are  either  in  our  own  territory,  or 
in  the  territory  of  the  enemy,  or  in  places  which  are  not  parts  of  the 
territory  of  any  state.     For  if  the  goods  of  an  enemy  are  in  the  terri- 
tory of  a  nieutral  state;  since  we  have  no  right  to  go  thither  in  a  hoe- 
tile  manner;  they  are  under  the  protection  of  the  state,  and  the  law  of 
nations  will  not  allow  us  to  take  them.     *In  like  manner  we  have  no 
right  to  take  them,  if  they  are  on  board  a  ship,  whilst  the  ship  is  in  a 
neutral  port;   whether  the  ship  itself  is  a  neutral  one,  or  belon|p 
to  the  enemy;  because  the  port  is  a  part  of  the  territory  of  the  neu- 
tral state.     When  the  goods  of  an  enemy  are  on  board  die  ship  of  an 
enemy,  and,  the  ship  is  in  the  main  ocean,  there  can  be  .no  doubt 
about  our  right  of  tdcing  both  the  goods  and  the  ship:  because  they 
are  then  in  a  place  which  is  not  in  the  territory  of  any  nation.     But 
when  the  goods  of  an  enemy  are  on  board  a  neutral  ship,  and  the  ship 
is  in  the  main  ocean;  though  we  have  a  right  to  take  the  goods,  we 
have  no  right  to  take  the  ship,  or  to  detain  it  any  longer,  than  is  neees^ 
sary  to  obtain  possession  of  tne  goods.     For  the  ocean  itself  is  no  ter- 
ritory: and  neutral  ships,  as  they  are  moveable  goods,  are  no  parts 
of  the  neutral  territory.     As  long  as  the  ships  continue  in  their  own 
ports,  the  goods  which  are  on  board  them,  as  well  as  the  ships  them- 
selves, are  within  the  neutral  territory,  and  cannot  be  taken.     Bat  as 
soon  as  the  ships  come  into  the  main  ocean,  the  goods,  which  are  on 
board  them,  are  in  no  territory,  and,  consequently,  are  no  more  under 
the  protection  of  the  neutral  state,  than  the  same  goods  would  be,  if 
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thej  were  passing  throiigh  an  uninhabited  country,  where  no  nation 
has  jurisdiction,  in  neutral  carriages,  or  on  neutral  horses.  A  neutral 
ship  may,  indeed,  be  called  a  neutral  place:  but  when  we  call  it  so,  the 
word,  place,  does  not  mean  territory;  it  only  means  the  thing,  in  which 
the  goods  are  contained:  and  as  this  is  a  moveable  thing,  it  is  no  part  of 
thcf  territory,  and  is  no  longer  under  the  jurisdiction  of  the  nation, 
than  it  continues  within  the  territory.  Though  the  goods  of  the  enemy 
had  been  on  board  a  ship  belonging  to  the  enemy,  we  might  have  said, 
in  the  same  sense,  that  they  were  in  a  neutral  place,  if  uey  had  been 
locked  up  there  in  a  neutral  chest.  But  no  one  would  imanne,  that 
such  a  neutral  place,  as  a  chest,  can  be  considered  as  a  part  of  the  ter- 
ritory of  the  neutral  state,  or  that  it  could  protect  the  goods;  notwith- 
standing a  neutral  chest  is  as  much  a  neutral  place,  as  a  neutral  ship. 
The  jurisdictioh  of  a  nation  over  things  is  confined  to  that  tract  of  lana, 
upon  which  it  is  settled,  and  to  such  waters  as  are  appendages  to  that 
land.  These  immoveable  things,  which  are  called  the  territory  of  a 
nation,  are  the  immediate  objects  of  jurisdiction  or  paramount  property. 
Moveable  things  are  the  proper  objects  of  inferior  property,  or  private 
ownership,  and  are  no  otherwise  die  objects  of  jurisdiction,  than  as  they 
happen  to  be  within  the  territory.  Thus  a  ship,  though  it  is  a  movea- 
ble thing,  is  under  the  jurisdiction  of  a  nation,  whilst  it  continues  in 
one  of  its  ports.  But  as  soon  as  it  is  out  at  sea,  only  the  private  owner- 
ship or  infericM-  property  of  the  ship  continues:  it  ceases  ^o  be  under 
the  nation's  jurisdiction.  The  case  will  be  the  same,  if,  instead  of  sup- 
posing the  ship  to  be  the  property  of  a  private  merchant,  we  suppose 
it  to  be  the  property  of  the  nation.  For  though  we  cannot  well  call 
the  property,  which  the  nation  has  in  such  a  smp,  by  the  name  of  pri- 
vate ownership;  yet  when  the  ship  comes  into  the  main  ocean,  the  ju- 
risdiction or  paramount  property  of  the  nation  ceases;  and  the  right 
that  remains,  is  an  inferior  kind  of  property,  which  has  the  nature  of 
private  ownership.  But  if  the  jurisdiction,  which  a  neutral  state  has 
over  the  ships  of  its  members,  or  even  over  its  own  ships,  ceases,  when 
the  ships  are  out  at  sea;  the  goods  of  an  enemy  that  are  on  board  such 
ships,  cannot  be  under  the  protection  of  the  nation  in  the  same  manner, 
as  if  the  ships  had  been  in  one  of  its  ports,  or  as  if  the  goods  had  been 
on  its  land. 

Notwithstanding  a  ship,  when  it  is  iu  the  main  ocean,  is  no  part  of 
the  territory  of  a  nation,  and,  consequently,  is  not  subject  to  the  juris- 
diction, which  the  nation  has  over  ttiings;  yet  the  men,  who  are  in  it, 
as  they  are  members  of  the  nation,  are  still  subject  to  the  jurisdiction, 
which  it  has  immediately  over  the  persons  of  its  members.  It  is  pro- 
per to  take  notice  of  this  jurisdiction,  though  it  is  not  material  to  the 
present  question:  because  otherwise,  when  I  say,  that  the  jurisdiction 
of  a  nation  over  its  own  ships,  or  the  ships  of  its  members  ceases,  as 
soon  as  they  are  in  the  main  ocean,  the  reader  might  have  imagined, 
that  I  suppose  the  whole  jurisdiction  of  the  nation  to  cease  its  jurisdic- 
tion, as  well  over  the  persons,  who  are  in  the  ships,  as  over  the  ships 
themselves.  When  the  seamen  are  on  land,  or  in  port,  the  nation  has 
an  immediate  jurisdiction  over  them,  as  they  are  members  of  it,  and  a 
mediate  jurisdiction  over  them,  as  they  are  persons  within  its  territory. 
But  when  they  are  out  at  sea,  though  in  one  of  its  own  ships,  only  the 
former  sort  of  jurisdiction  remains,  and  the  latter  sort  ceases. 
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In  some  nations,  causes  which  ai*ise  at  sea,  and  have  no  eoniiexioik 
with  the  land,  whether  they  are  civil  or  criminal,  are  cogniaUe  bj 
|)articular  courts  of  marine  or  admiralty,  which  do  not  make  use  o(  the 
same  forms  that  are  used  in  other  courts  of  the  same  nation,  and  do  imI 
proceed  upon  what  is  called  the  law  of  the  land,  or  of  the  territorj. 
It  is  plain,  that,  in  the  opinion  of  any .  nation,  where  such  courts  are 
established,  a  ship,  when  it  is  out  at  sea,  is  no  part  of  its  territory:  for 
if  it  was,  though  ihere  might  be  a  distinction  of  courts,  there  eoold  be 
no  reason  why  the  cour-ts,  which  have  cognizance  of  such  cauBes  as 
arise  at  sea,  should  decide  according  to  any  other  law  than  what  is  tiie 
general  law  of  the  land,  in  all  causes  which  are,  in  every  respeet,  the 
same;  except  only,  that  they  arise  on  the  land,  or  are  connected  with  it 

Though  a  neutral  nation,  when  its  ship  is  in  the  main  ocean,  has  w 
such  jurisdiction  over  the  ship  itself,  as  if  it  was  a  part  of  its  territoi;, 
vet  eitiber  the  nation  itself,  or  some  of  the  meiabers  of  the  nation,  whU 
18  the  same  thing  in  the  view  of  the  law  of  natiims,  will  continae  to 
have  an  inferior  sort  of  property,  or  ownership  in  it.  And  this  inferior 
property,  or  ownership,  will  render  it  unjust  in  us  to  take  the  duf) 
notwithstanding  we  may  lawfully  take  any  goods  ot  the  enemy  whkh 
Are  on  board. 

But  here  a  difficulty  offers  itself,  which  must  not  be  ovetlookei 
That  inferior  kind  of  property  which  we  have  called  private  ownership, 
to  distinguish  it  from  a  jurisdiction  over  thines,  is  an  exclusiTe  right: 
those  persons  who  have  such  ownership  in  tilings,  whether  they  are 
private  or  public  persons,  have  a  right  to  exclude  all  other  persons  im 
making  use  of  these  things.  *By  this  means,  the  rights  of  others  are 
frequently  hindered  from  taking  effect.  Wild  beasts,  and  birds,  and 
fishes,  are,  till  they  are  catched,  in  common  to  all  mankind;  and  I  hai« 
a  right,  with  the  rest  of  mankind,  to  catch  them^  and  to  make  them  mj 
own  by  catching  them.  But  I  cannot  hunt,  or  shoot^  or  fish,  withoal 
using  the  soil  or  the  water  of  another  man.  And  as  I  have  no  right  to 
use  these  without  his  consent,  he  may  justly  hinder  me  from  doing  lay 
of  these  acts,  as  fiu^  as  his  right  of  property  extends.  Thus,  therefDre, 
by  his  private  ownership,  I  am  hindered  from  taking  such  Aings,  as  1 
should  otherwise  have  a  right  to  take,  if  they  did  not  happen  to  be  in 
such  places  as  he  has  an  exclusive  right  to.  In  like  manner,  thoa|^  we 
have  a  general  right  to  take  the  goods  of  an  enemy,  when  they  are  oat 
at  sea,  yet  there  is  some  reason  to  doubt,  whether  the  effect  of  thisrigM 
may  not  be  hindered  by  the  inferior  property  or  ownership  which  a 
neutral  nation  has  in  the  ship  where  the  goods  are.  For  it  may  be  said, 
that,  notwithstanding  our  general  ri^ht  to  take  the  goods,  the  neutiai 
nation  considered  merely  as  a  private  owner,  has  an  exclusive  rij^tfo 
its  own  ship;  and,  consequently,  may  hinder  us  from  coming  into  the 
ship  to  take  the  soods.  Those,  who  set  up  a  purely  positive  law  of  na- 
tions, have  nothmg  else  to  do  here,  in  answer  to  this  difficulty,  bat  to 
prove  the  existence  of  such  a  law,  and  to  show  that  this  law  to,  in 
fact,  determined  otherwise.  But  if  the  law  of  natipns  is  nothing  ebe 
but  the  law  of  nature,  applied  to  the  collective  persons  of  civil  sock* 
ties,  instead  of  answering  that  the  law  of  nations  has  determined  other- 
Vris^j  we  must  find  out  a  natural  reason  why  it  diould  determine  other- 
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wise.  Wb^e  I  have  merely  a  right  to  acquire  ptoperty  in  u.  thing, 
which  is  in  common  to  all  mankind,  but  cannot  acquire  property  in  it 
without  the  use  of  what  is  already  the  property  of  some  other  man, 
this  man  neither  does  me  an  injury,  nor  encourages  or  protects  others^ 
who  have  injured  me,  by  excluding  me  from  the  use  of  what  belongs  to 
him.  And  thus,  my  right  of  acquiring  things,  which  are  in  common, 
will,  by  his  means,  fail  of  producing  its  effect:  whilst  he,  by  whose 
means  it  so  fails,  will  be  chargeable  with  no  crime,  or  no  fault;  because 
he  has  done  nothing  more  than  his  property,  in  what  I  wanted  to  use, 
will  justify  him  in  doing.  But  where  we  have  a  right,  in  war,  upoo 
account  of  the  damage  which  the  enemy  has  done  us,  to  take  the  goods 
of  the  enemy,  and  these  goods  are  in  a  neutral  ship;  if  the  neutral  state, 
though  it  has  property  in  the  ship^  should  make  use  of  its  right  of  pro- 
perty to  protect  the  goods  against  us,  this  piotection  makes  it  an  acces- 
sory to  the  injury  which  gave,  us  a  claim  upon  the  enemy  to  obtain  re- 
paration pf  damages;  and,  consequently,  is  inconsistent  wjth  the  notion 
of  neutrality*  But  whilst  this  answer  removes  one  difficulty,  it  brings 
on  another.  If  a  neutral  nation  makes  itself  an  accessory  to  the  dama- 
ges that  the  .enemy  has  done,  by  protecting  such  goods  of  the  enemy, 
as  we  have  a  right  to  take  for  reparation,  w'hen  these  goods  are  out  at 
sea  in  one  of  its  ships;  why  might  the  same  nation,  without  making  it- 
self an  accessory  to  those  damages,  protect  the  same  goods  when  the 
ship  is  in  one  of  its  ports,  or  when  the  goods  are  on  land  within  its  ter- 
ritory? A  law  of  nations,  which  is  natural  as  to  the  matter  of  it,  and 
positive  only  as  to  the  objects  of  it,  will  furnish  us  with  an  answer  to 
this  question.  Every  state  has,  by  the  law  of  nations,  an  exclusive  ju- 
risdiction over  its  own  territory.  As  long,  therefore,  as  a  state  keeps 
within  its  own  territory,  and  exercises  its  jurisdiction  there,  we  have, 
by  this  law,  no  right  to  take  notice  of  what  it  does;  unless,  indeed, 
where,  by  protecting  some  person  who  has  committed  a  crime  in  our 
territory,  it  infringes  upon  our  jurisdiction.  But  when  its  ships  are  in 
the  main  ocean;  as  they  are  then  in  a  place  out  of  its  territory,  where, 
by  the  law  of  nations,  it  has  no  jurisdiction,  this  law  will  allow  us  to 
take  notice  g{  the  protection  which  it  gives  to  the  goods  of  the  enemjj 
and  to  consider  it  as  an  accessory  to  ^he  damages  done  by  the  enemy,  if 
it  gives  them  protection. 

The  goods  belonging  to  a  neutral  state,  or  to  any  of  its  members,  can- 
not lawfully  be  taken,  when  they  are  on  board  the  ship  of  an  enemy. 
The  neutral  state  has,  indeed,  no  jurisdiction  in  the  ocean  where  the 
ship  is;  but  it  has  property  in  the  goods:  and  as  the  law  of  nature  will 
not  allow  us,  so  there  is  no  purely  positive  law  of  nations  that  will  wari^ 
rant  us  to  violate  this  right  of  property.  In  the  meantime,  the  neutral 
goods  will  not  secure  the  ship  itself.  For  the  ship  is  neither  the  pro- 
perty of  the  neutral  state,  nor  within  its  jurisdiction. 

Since  the  members  of  a  nation,  which  is  engaged  in  a  war,  whether 
they  act  under  particular  commissions,  or  under  the  general  commis- 
sion of  public  war,  may  take  the  goods  of  the  enemy,  but  cannot,  law- 
fully take  any  goods  or  ships  which  are  the  property  of  a  neutral  state, 
unless  the  goods  are  contraband;  who  shall  be  the  judge  in  these  two 
questions;  that  is,  who  shall  determine  whether  the  goods  or  shipi, 
which  the  members  of  such  a  nation  have  seized  upon  and  gotten  into 
their  possession,  are  the  property  of  the  neutral  state;  and  if  they  are 
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its  property,  who  shall  determine  whether  they  are  contraband?  Odier 
neutral  states,  which  have  no  interest  in  the  goods  or  ships,  might  be 
unprejudiced  judges:  but  the  law  of  nations  has  not  made  them  authen- 
tic judges.  AH  nations  are,  in  respect  of  one  another,  in  a  state  (A  na- 
ture or  of  equality:  no  one  nation  has  jurisdiction  over  the  rest,  and  no 
number  of  nations  has  jurisdiction  over  any  one.  The  same  reason, 
which  excludes  all  other  nations  from  having  jurisdiction  in  these  ques- 
tions, will  exclvide  both  the  neutral  nation,  whose  members  claim  pro* 
perty  in  the  goods  or  the  ships,  and,  likewise,  the  nation  whose  mem- 
bers  have  them  in  their  possession,  and  claim  them  by  the  right  of  war. 
These  two  nations  are,  in  respect  of  one  another,  in  a  state  of  equalitj; 
and  neither  of  them  has  any  authority  over  the  other.  The  jurisdie- 
tion,  which  the  neutral  nation  has  over  things,  will  not  extend  to  the 
things  in  question:  because  they  are  not  within  its  own  territory.  Aod 
its  jurisdiction  over  the  persons  of  its  own  members,  will  here  give  it 
no  judicial  authority:  because,  in  these  questions,  its  own  membenare 
the  parties  only  on  one  side:  the  members  of  the  other  nation,  are  the 
parties  on  the  other  side;  and  the  neutral  state  has  no  jurisdiction  over 
iheir  persons.  In  respect  of  these  reasons,  which  exclude  the  jurisdic- 
tion of  the  neutral  state,  there  is  no  material  difference  between  tiiat 
and  the  other,  to  which  the  captors  belong.  The  things  in  quesdoo, 
will,  indeed,  be  within  the  territory  of  the  latter,  if  the  captors  have 
brought  the  ships  into  their  own  ports.  But  the  controversy  arose  upoo 
the  main  ocean,  which  is  out  of  its  territory:  and,  as  it  had  nojurisdie- 
tion,  in  the  first  instance,  the  subsequent  act  of  bringing  the  things  into 
its  territory,  will  not  give  it  jurisdiction.  If  any  subsequent  act  ean 
dve  it  jurisdiction,  it  must  be  a  subsequent  consent  of  the  parties.  The 
foreigners,  who  claim  the  goods  or  ships,  may  agree  with  the  captors^ 
have  their  respective  claims  decided  by  the  state,  to  which  the  latter 
belong.  And  such  an  agreement  will  bind  them  to  submit  to  the  sen- 
tence of  this  state.  But  if  the  things  were  brought  by  force  into  the 
ports  of  the  state,  to  which  the  captors  belong,  this  act  of  force  can  pro- 
duce no  effects  of  right,  till  it  appears  whether  the  force  is  lawful  or 
not;  that  is,  till  it  appears  whether  the  goods  might  lawfully  be  taba 
or  not:  and,  consequently,  this  act  can  produce  no  jurisdiction  in  the 
state,  to  determine  whether  they  might  lawfully  be  taken.  Until  the 
force  is  determined  to  be  lawful,  it  gives  the  state  no  jurisdiction,  wheie 
it  had  none  before.  But  the  force  cannot  be  determined  to  be  lavfol, 
till  there  is  a  definitive  sentence,  that  the  things  which  are  in  the  pos^ 
session  of  the  captors,  might  lawfully  be  taken.  The  state,  therefore, 
eannot  have  jurisdiction  by  means  of  this  force,  till  the  question,  ii 
which  the  jurisdiction  that  we  are  inquiring  after,  is  wanted,  has  beea 
determined. 

In  the  usual  practice  of  nations,  the  state,  to  which  the  captors  belong, 
decides  whether  ships  or  goods,  which  are  seized  upon  in  war,  are  the 
property  of  a  neutral  state,  or  of  an  enemy;  and  whether  the  goods,  if 
they  are  the  property  of  a  neutral  state,  are  contraband  or  not  Bnt 
since  the  law  of  nature  does  not  give  it  any  authority  in  these  ques- 
tions, which  can  properly  be  called  jurisdiction,  it  will  be  necessary,  if 
there  is  no  purely  positive  law  of  nations,  that  has  given  it  such  juris- 
diction, to  inquire  upon  what  natural  reasons  its  right  to  decide  about 
them  is  founded,  and  what  sort  of  a  right  this  is.    The  state,  to  whid 
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•  the  capt(H*s  belong,  has  a  right  to  inspect  into  their  behaviour;  both  be- 
cause  they  are  members  of  it,  and  because  it  is  answerable  to  all  other 
states  for  what  they  do  in  war;  since  what  they  do  in  war,  is  done  either 
under  its  general,  or  under  its  special  commission.  The  captors,  there- 
fore, are  obliged,  upon  account  of  the  jurisdiction  which  the  state  has 
over  their  persons,  to  bring  such  ships  or  goods,  as  they  sei^e  in  the 
main  ocean,  into  their  own  ports:  and  they  cannot  acquire  property  in 
them,  till  the  state  has  determined  whether  they  were  lawfully  taken 
or  not.  This  right,  which  their  own  state  has  to  determine  this  matter, 
is  so  far  an  exclusive  one,  that  no  other  state  can  claim  to  judge  of  their 
behaviour,  till  it  has  been  thoroughly  examined  into  by  their  own:  both 
because  no  other  state  has  jurisdiction  over.their  perscms;  and,  likewise, 
because  no  other  state  is  answerable  for  what  they  do.  But  the  state, 
to  which  the  captors  belong,  whilst  it  is  thus  examining  into  the  beha- 
.viour  of  its  own  members,  and  deciding  whether  the  ships  or  goods, 
which  t"hey  have  seized  upon,  are  lawfully  taken  or  not,  is  determining 
a  controversy  between  its  own  members  and  the  foreigners  who  claim 
the  ships  or  the  goods:  and  this  controversy  did  not  arise  within  its  own 
territory,  but  in  the  main  ocean.  The  right,  therefore,  which  it  exer- 
cises, is  not  civil  jurisdiction;  and  the  civil  law,  which  is  peculiar  to  its 
own  territory,  is  not  the  law  by  which  it  ought  to  proceed.  Neither 
the  place,  where  the  controversy  arose,  nor  the  parties,  who  are  con- 
cerned in  it,  are  subject  to  this  law.  The  only  law,  by  which  this  con- 
troversy can  be  determined,  is  the  law  of  nature  applied  to  the  collec- 
tive bodies  of  civil  societies;  that  is,  the  law  of  nations.  Unless,  in- 
deed, there  have  been  any  particular  treaties  made  between  the  two 
states,  to  which  the  captors  and  the  other  claimants  belong.  They  may 
have  mutually  bound  themselves,  by  particular  treaties,  to  depart  from 
such  rights  as  the  law  of  nations  would  otherwise  have  supported: 
goods,  which  would  naturally  have  been  contraband,  may,  by  express 
treaty,  be  made  free;  and,  on  the  other  hand,  g;oods  which  would  natu- 
rally have  been  free,  may  be  made  contraband:  neutral  goods,  which 
are  oii  board  the  ship  of  an  enemy,  may,  by  express  treaty,  be  made 
lawful  prize,  though,  by  the  law  of  nature,  they  would  have  been  free: 
and  the  goods  of  an  enemy,  on  board  a  neutral  ship,  may  be  made  free, 
though,  by  the  law  of  nature,  they  would  have  been  lawful  prize. 
Where  such  treaties  have  been  made,  they  are  a  law  to  the  two  states, 
as  far  as  they  extend;  and  to  all  the  members  of  them,  in  their  inter- 
course with  one  another.  The  state,  therefore,  to  which  the  captors 
belong,  in  determining  what  might,  or  what  might  not,  be  lawfully 
taken,  is  to  judge  by  these  particular  treaties,  ^nd  by  the  law  of  nations 
taken  together. 

This  right  of  the  state,  to  which  the  captors  belong,  to  jiidge  exclu- 
sively, is  not  a  complete  jurisdiction.  The  captors,  who  are  its  own 
members,  are  bound  to  submit  to  its  sentence;  though  this  sentence 
should  happen  to  be  erroneous:  because  it  has  a  complete  jurisdiction 
over  their  persons.  But  the  other  parties  in  the  controversy,  as  they 
are  members  of  another  state,  are  only  bound  to  submit  to  its  sentence, 
as  far  as  this  sentence  is  agreeable  to  the  law  of  nations,  or  to  particu* 
lar  treaties:  because  it  has  no  jurisdiction  over  them,  in  respect  either 
of  their  persons,  or  of  the  things  that  are  the  subject  of  the  controversy. 
If  justice,  therefore,  is  not  done  them,  they  may  apply  to  their  own 
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state  for  a  remedy;  which  may,  consistently  with  the  law  of  natioDs, 
give  them  a  remedy,  either  by  solemn  war,  or  by  reprisals.  In  order 
to  determine  when  their  right  to  apply  to  their  own  state  begins,  we 
must  inquire  when  the  exclusive  right  of  the  other  state  to  judge  in 
this  controversy  ends.  As  this  exclusive  right  is  nodiing  else  but  the 
right  of  the  state,  to  which  the  captors  belong,  to  examine  into  the  con- 
duct of  its  own  members,  before  i{  becomes  answerable  for  what  they 
have  done,  such  exclusive  right  cannot  end,  till  their  conduct  has  been 
thoroughly  examined:  natund  equity  will  not  allow,  that  the  state 
should  be  answerable  for  their  acts,  till  those  acts  are  examined  by  all 
the  ways,  which  the  state  has  appointed  for  this  purpose.  Since,  there- 
fore, it  is  usual  in  maritime  countries  to  establish,  not  only  inferior 
courts  of  marine  to  judge  what  is,  and  what  is  not  lawful  prize,  but 
likewise  superior  courts  of  review,  to  which  the  parties  may  appeal,  if 
they  think  themselves  aggrieved  by  the  inferior  courts;  the  subjects  ai 
a  neutral  state  can  have  no  right  to  apply  to  their  own  state  for  a  re- 
medy against  an  erroneous  sentence  of  an  inferior  court,  till  they  have 
appealed  to  the  superior  court,  or  to  the  several  superior  courts,  if  thete 
are  more  courts  of  this  sort  than  one,  and  till  the  sentence  has  been 
confirmed  in  all  of  them.  For  these  courts  are  so  many  means  ap- 
pointed by  the  state,  to  which  the  captors  belong,  to  examine  into  tbor 
conduct:  and  till  their  conduct  has  been  examined  by  all  these  means, 
the  state's  exclusive  right  of  judging  continues.  After  the  sentence  of 
the  inferior  courts  has  oeen  thus  confirmed,  the  foreign  claimants  may 
apply  to  their  own  state  for  a  remedy,  if  they  think  themselves  ag- 

E;rieved:  but  the  law  of  nations  will  not  entitle  them  to  a  remedy,  un- 
ess  they  have  been  actually  aggrieved; .  And  even,  if  uppn  their  own 
report,  they  appear,  in  the  judgment  of  their  own  state,  to  have  been 
actually  aggrieved;  yet  this  will  not  justify  it  in  declaring  war,  or  in 
making  reprisals  immediately.  When  the  matter  is  carried  thus  fiur, 
the  two  states  become  the  parties  in  the  controversy.  And  since  the 
law  of  nature,  whether  it  is  applied  to  individuals  or  to  civil  societies, 
abhors  the  use  of  force,  till  force  becomes  necessary;  the  8U[HreDie  gD- 
vernors  of  the  neutral  state,  before  they  proceed  to  solemn  vFar  or  to 
reprisals,  ought  to  apply  to  the  supreme  governors  of  the  other  state, 
both  to  satis^  themselves,  that  they  have  be«:i  rightly  informed,  and, 
likewise,  to  try,  whether  the  controversy  cannot  be  adjusted  by  inare 
gentle  methods. 

Privilege  of  am-      XX.  *  Though  Grotius  refers  the  privileges  of 
biu8adon,howfar  gadors,  to  a  purely  positive  law  of  nations;  yet, 
natunl.  ^^^  person,  who  is  sent  from  a  foreign  nation  in  tbe 

character  of  an  ambassador,  is  received  in  that  character  by  the  nafioD, 
to  which  he  is  sent;  the  several  privileges,  that  Grotius  mentions,  will 
arise  out  of  the  law  of  nature^  applied  to  the  collective  persons  of  ciTil 
societies. 

The  law  of  nature  does  not  give  any  one  nation  a  strict  right  to  de« 
mand,  that  any  other  nations  shall  receive  ambassadors  from  it.  This 
is  no  otherwise  enjoined,  than  as  a  matter  of  mutual  convenience,  or  at 
the  most,  of  friendship  or  kindness.  An  intercourse  of  good  offices  is 
due  to  mankind  in  general,  and  particularly  to  all,  who  have  not  de- 

*  Grot  lib.  n.  Cap.  YUL  §  I*  m. 
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served  to  be  treated  as  enemies.     And  this  intercourse  is  kept  up  and 
carried  on  amongst  nations  by  means  of  ambassadors;  that  is,  of  per- 
sons, who  are  sent  from  one  nation  to  another  to  transact  business  be- 
tween them.     Sometimes  they  are  thus  sent  to  procure  peace,  where 
the  two  nations  are  at  war,  or  to  maintain  peace,  by  adjusting  such  con- 
troversies as  are  arising  between  them,  and  might  otherwise  be  occa- 
sions of  war.     Sometimes  their  business  is  to  form  an  alliance  between 
the  nations  for  their  mutual  defence,  or  to  establish  other   treaties, 
which  tend  to  advance  their  mutual  interest.     It  would  be  unkind  arid 
unfriendly,  as  well  as  imprudent,  to  refuse  them  admittance,  when  they 
come  for  such  purposes  as  these.     But  since  the  rights  arising  out  of 
those  affirmative  precepts  of  the  law  of  nature,  which  relate  to  bene- 
volence, are  of  the  imperfect  sort;  if  a  nation  should  refuse  to  receive 
ambassadors,  who  are  sent  to  it,  this  cannot  properly  be  called  an  in- 
jury to  the  nation,  which  sends  them.     There  may  be  such  reasons 
against  receiving  them,  as  will  vindicate  it  even  from  the  charge  of 
being  unkind  or  unfriendly.     *6rotius  reduces  these  reasons  to  mree 
general  heads.     First,  there  may  be  reasons  arising  from  the  nation, 
which  sends  them.     A  nation,  which  has  broken  friendship  with  us  by 
acts  of  hostility,  can  have  no  pretence  to  charge  us  with  beine  unkind 
or  unfriendly,  if  we  refuse  to  receive  ambassadors  from  it;  unless  they 
come  with  proposals  of  amends.    If  it  has  been  the  practice  of  a  nation 
to  make  use  of  its  ambassadors  to  spirit  up  our  people  to  rebellion,  or 
to  seduce  away  our  manufacturers  and  artificers;  the  duty  of  benevo- 
lence does  not  require  us  to  run  the  hazard  of  being  treated  in  the  same 
manner  again.   Secondly,  sufficient  reasons  against  receiving  an  ambas- 
sador may  arise  from  the  particular  character  or  circumstances  of  the 
person,  who  is  sent.     If  he  is  of  a  profligate  character;  if  he  has  for- 
merly behaved  perfidiously  towards  us,  or  can  justly  be  charged  with 
having  been  guilty  of  any  open  affi-onts  or  insults  towards  our  country 
in  general,  or  towards  the  constitutional  governors  of  it  in  particular; 
however  unfriendly  it  might  be  not  to  receive  any  ambassador  from  the 
nation,  to  which  he  belongs,  there  can  be  no  unfriendliness  in  not  con- 
senting to  receive  him  in  this  capacity.     Thirdly,  the  business,  about 
which  a  nation  is  desirous  of  sending  an  ambassador,  may  be  a  reason, 
why  he  should  not  be  received.     For,  certainly,  if  we  know,  before- 
hand, what  instructions  he  is  charged  with,  and  what  business  he  comes 
about,  there  is  no  more  unkindness'  in  refusing  to  treat  about  it  at  all, 
than  in  rejecting  his  proposals  after  they  are  made.     Grotius  informs 
his  readers,  that  he  is  here  speaking  of  such,  as  are  called  extraordi- 
nary ambassadors,  who  come  charged  with  some  particular  negotiation: 
for  as  to  ordinary  ambassadors,  that  are  sent  from  any  nation  to  attend 
constantly  upon  the  courts  of  another  nation,  not  to  carry  on  any  par- 
ticular purpose,  but  to  manage  its  business  generally  in  those  courts, 
and  to  observe  what  passes  there;   the  practice  of  the  ancients,  who 
knew  of  no  such  officers,  has  sufficiently  shown  us,  that  they  are  not 
necessary:  and,  consequently,  there  ia  no  great  occasion  for  being  very 
scrupulous  about  refusing  admittance  to  ambassadors  of  this  sort. 

fOur  author's  opinion  about  the  personal  privileges  of  ambassadors 
is,  that  whilst  all  other  persons,  who  reside  in  the  territory  of  any  na- 

*  Grot  Lib.  n.  Cap.  YIII.  §  I.  UL  fOrot  Ibid.  §  fV. 
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tion,  are  subject,  duritig  the  time  of  their  residence  there,  to  the  laws 
of  that  territory,  all  nations  have,  by  positive  agreement,  made  an  ex- 
ception in  favour  of  ambassadors;  that  as  by  one  fiction  of  positive  law, 
an  ambassador  is  considered  as  the  representative  of  the  nation,  whkh 
sends  him,  so,  by  another  like  fiction  of  the  same  law,  he  is  considered 
as  if  he  was  out  of  the  territory,  though  he  is  in  it.  But  there  is  no 
occasion  to  have  recourse  here  to  any  fictions  of  a  purely  positive  law 
of  nations.  An  ambassador,  who  is  appointed  by  a  nation  to  act  for  it, 
is  made  the  representative  of  the  nation,  as  far  as  his*  commission  ex- 
tends, by  the  same  law,  which  would  make  any  one  individual  in 
a  state  of  equality,  the  representative  of  any  other  individual,  who  had 
appointed  him  to  act  in  his  stedd.  All  that  can  be  called  positive  in 
this  whole  matter,  besides  the  appointment  of  an  ambassador  to  be  the 
agent  of  the  nation,  from  which  he  comes,  is  the  general  consent  of 
mankind  to  consider  the  collective  body  of  every  state  as  a  moral  per- 
son. For  in  consequence  of  this  positive  consent,  every  state  will  na- 
turally be  capable  of  appointing  a  proxy  to  act  for  it:  and  as  the  agent 
or  proxy  of  an  individual  person,  in  the  liberty  of  nature,  is  the  re- 
presentative of  that  individual  by  the  law  of  nature;  so  the  ambassar 
dor,  proxy,  or  agent  of  a  nation,  is  the  representative  of  that  nation  by 
the  same  law  of  nature,  when  this  law  is  applied  by  positive  consent 
to  the  collective  persons  of  civil  societies.  Such  a  law  of  nations  as 
this,  if  we  look  no  farther,  will,  indeed,  subject  every  member  of  one 
nation,  who  resides  in  the  territory  of  another,  ix>  the  civil  law  of  this 
territory,  as  long  as  he  resides  there.  But  if  we  attend  to  the  act  ai 
the  nation,  which  sends  an  ambassador,  and  to  the  act  of  the  nation 
which  receives  him  in  this  character,  we  shall  find  that  there  is  a  tacH 
compact  between  them,  which  produces  an  exception  from  this  general 
rule  in  favour  of  ambassadors,  without  the  aid  of  any  purely  positive 
law;  in  the  same  manner,  as  a  compact  between  two  individuals  will, 
in  respect  of  the  contracting  parties,  produce  ^uch  mutual  rights  and 
obligations,  as  would  not  have  subsisted  by  the  mere  law  of  nature. 
When  a  nation  sends  an  ambassador,  the  meaning  of  this  act  is,  that  it 
sends  one  of  its  own  members  into  the  territory  of  another  nation  to 
reside  there  as  its  own  member,  and  to  transact  such  business  for  it,  as 
it  wants  to  have  done  there.  And  the  nation  which  consents  to  receive 
an  ambassador,  consents  to  receive  him  upon  the  same  terms  and  in  the 
same  character,  in  which  the  other  sends  him.  This  act,  therefore,  of 
sending  the  ambassador  on  one  part,  and  of  receiving  him  on  the  other 
part,  amounts  to  a  tacit  compact  between  the  two  nations,  that  he  shall 
be  considered  in  the  territory  of  the  nation,  which  receives  him,  a&  a 
member  of  the  nation,  which  sends  him.  But  If,  whUst  he  resides  in 
the  territory  of  a  foreign  nation,  he  is  considered  as  a  member  of  his 
own;  he  must  be  exempted  fi-om  the  jurisdictioa  of  that  territory,  in 
the  same  manner  as  he  would  be  exempted  from  it,  if  he  had  been  at 
home:  because,  if  the  nation,  where  he  resides,  claims  any  jurisdietion 
over  him,  it  treats  him  as  one  of  its  own  members,  and  not  as  a  mem- 
ber of  the  nation,  from  which  he  comes. 

The  general  consequence,  from  these  principles,  is,  that  an  ambassa- 
dor, when  he  commits  any  crime,  cannot  be  punished  for  it  by  the  na- 
tion, where  he  resides,  when  he  commits  it.  This  nation  is  bound  to 
treat  him,  in  all  respects,  as  if  he  was  resident  in  his  own  country 
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But  if  he  had  been  resident  there,  it  would  have  had  no  jurisdfetion 
over  him.  He  can,  therefore,  be  proceeded  against  no  otherwise  than 
by  a  complaint  to  his  own  nation,  which  will  make  itself  a  party^in  his 
crime,  if  it  refuses  either  to  punish  him  by  its  own  authority,  or  to  de- 
liver him  up  to  be  punished  by  the  offended  nation.  By  supporting  the 
exemption  of  ambassadors  from  being  punished  by  the  nation  where 
they  reside,  upon  this  principle  of  compact,  we  shall  be  excused  from 
balancing  the  general  utility,  which  might  arise  from  inflicting  punish- 
ment upon  them  according  to  the  laws,  and  by  the  authority  <^  this 
state,  against  the  general  utility  which  arises  from  such  an  exemption. 
It  was  necessary  for  Grotius  to  examine  this  question  about  utility;  as 
he  supposes  the  privileges  of  ambassadors  to  depend  upon  a  purely  po- 
sitive law,  established  by  the  common  consent  of  mankind.  For  where 
mankind  are  to  give  them  privileges  by  positive  agreement,  one  way  of 
finding  out  what  sort  of  privileges  are  ^ven  them,  is  to  find  out  what 
sort  of  privileges  will  be  most  beneficial:  because  mankind  are  most 
likely  to  have  agreed  to.  give  them  such  privfleges,  as  will  be  attended 
with  the  most  general  benefit.  But  if  their  privileges  arise  out  of  the 
law  of  nature,  applied  to  civil  societies,  in  consequence  of  a  tacit  com- 
pact between  the  nation  which  sends  them,  and  the  nation  which  re- 
ceives them,  all  doubt  about  the  utility  of  these  privileges  is  out  of  the 
question.  For,  though  the  law  of  nature  is  founded  in  the  general 
utility  of  mankind,  yet  no  considerations  of  any  utility,  which  nations 
might  obtain  by  making  their  compacts  about  ambassadors  different  from 
what  they  do  make  them,  will  outweigh  the  general  utility  which  arises 
from  strictly  observing  compacts,  and  keeping  up  to  the  terms  of  them, 
after  they  are  made.  When  one  nation  sends  an  ambassador  to  another, 
the  latter  is  at  liberty  to  receive  him  upon  what  terms  it  pleases;  and  to 
model  its  compact,  and  restrain  the  ambassador's  privileges  in  such  a 
manner  as  it  judges  to  be  most  advantageous.  But  then  it  will  be  ne- 
cessary for  the  nation,  to  which  he  is  sent,  to  express  the  particular  re- 
straints which  it  designs  to  lay  upon  his  privileges,  and  for  the  other 
nation  to  agree  to  these  restraints.  For  if  he  is  sent  generally  by  the 
one,  as  an  ambassador,  and  is  received  by  the  other  in  this  character, 
without  any  express  reserves,  the  compact,  which  is  between  them, 
will  produce  such  privileges  as  we  have  been  describing:  and  the  law 
of  nature,  upon  account  of  the  general  utility  of  keeping  compacts,  will 
take  from  the  nation,  to  which  he  is  sent,  the  liberty  of  departing  from 
the  terms  of  the  compact  which  it  has  made,  upon  account  of  any  utility 
that  might  have  accrued  to  it,  if  it  had  made  a  compact  of  different 
terms. 

What  *  Grotius  says  here,  about  human  laws,  is  equally  true  about 
human  compacts:  they  admit  of  an  equitable  exception  in  favour  of  ex- 
treme necessity.  But  this  exception  will  not  affect  the  privilege  which 
ambassadors  derive,  from  compact,  of  not  being  punished  by  the  state 
where  they  reside,  for  such  crimes  as  they  commit  within  its  territory. 
For  there  is  no  absolute  necessity,  that  a  criminal  should  be  punished 
at  all:  the  law  of  nature  does  not  enjoin,  it  only  allows,  the  inflicting  of 
punishment.  And  there  is  certainly  still  less  necessity,  that  he  should 
be  punished  by  any  particular  person,  or  at  any  particular  time,  or  in 

•  Grot  lib.  n.  Cap.  VIH.  %  IV. 
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tion,  are  subject,  during  the  time  of  their  residence  there,  to  the  laws 
of  that  territory,  all  nations  have,  by  positive  agreement,  made  an  ex- 
ception in  favour  of  ambassadors;  that  as  by  one  fiction  of  positiye  law, 
an  ambassador  is  considered  as  the  representative  of  the  nation,  wUch 
sends  him,  so,  by  another  Like  fiction  of  the  same  law,  he  is  considered 
as  if  he  was  out  of  the  territory,  though  he  is  in  it.     But  there  is  no 
occasion  to  have  recourse  here  to  any  fictions  of  a  purely  positive  law 
of  nations.     An  ambassador,  who  is  appointed  by  a  nation  to  act  for  it, 
is  made  the  representative  of  the  nation,  as  far  as  his  commission  ex- 
tends, by  the  same  law,  which  would  make  any  one  individual  in 
a  state  of  equality,  the  representative  of  any  other  individual,  w^ho  had 
appointed  him  to  act  in  his  stedd.     All  that  can  be  called  positive  in 
this  whole  matter,  besides  the  appointment  of  an  ambassador  to  he  the 
agent  of  the  nation,  from  which  he  C(»nes,  is  the  general  consent  of 
mankind  to  consider  the  collective  body  of  every  state  as  a  moral  per- 
son.    For  in  consequence  of  this  positive  consent,  every  state  will  na- 
turally be  capable  of  appointing  a  prosy  to  act  for  it:  and  as  the  agent 
or  proxy  of  an  individual  person,  in  the  liberty  of  nature,  is  the  re- 
presentative of  that  individual  by  the  law  of  nature;  so  the  ambassa- 
dor, proxy,  or  agent  of  a  nation,  is  the  representative  of  that  oatioQ  hj 
the  same  taw  of  nature,  when  this  law  is  applied  foy  positive  eonseut 
to  the  collective  persons  of  civil  societies.     Such  a  law  of  nations  as 
this,  if  we  look  no  farther,  will,  indeed,  subject  every  member  of  one 
nation,  who  resides  in  the  territory  of  another,  to  the  civil  law  of  this 
territory,  as  long  as  he  resides  there.     But  if  we  attend  to  the  act  of 
the  nation,  which  sends  an  ambassador,  and  to  the  act  of  the  nation 
which  receives  him  in  this  character,  we  shall  find  that  there  is  a  tadt 
compact  between  them,  which  produces  an  exception  from  this  general 
rule  in  favour  of  ambassadors,  without  the  aid  of  any  purely  positive 
law;  in  the  same  manner,  as  a  compact  between  two  individu^  will, 
in  respect  of  the  contracting  parties,  produce  Such  mutual  rights  and 
obligations,  as  would  not  have  subsisted  by  the  mere  law  of  nature. 
When  a  nation  sends  an  ambassador,  the  meaning  of  this  act  is,  thai  it 
sends  one  of  its  own  members  into  the  territory  of  another  nation  to 
reside  there  as  its  own  member,  and  to  transact  such  business  for  it,  as 
it  wants  to  have  done  there.    And  the  nation  which  consents  to  receive 
an  ambassador,  consents  to  receive  him  upon  the  same  terms  and  id  the 
same  character,  in  which  the  other  sends  him.     This  act,  tberefbre^  ct 
sending  the  ambassador  on  one  part,  and  of  receiving  him  on  the  odm 
part,  amounts  to  a  tacit  compac 
be  considered  in  the  territory 
member  of  the  nation,  which  i 
the  territory  of  a  foreign  natii 
own;  he  must  be  exempted  fi 
the  same  manner  as  he  would 
home:  because,  if  the  nation,  i 
over  him,  it  treats  him  as  one  i 
her  of  the  nation,  from  which  1 
The  general  consequence,  fi 
dor,  when  he  commits  any  cri 
tion,  where  he  resides,  when 
treat  him,  in  all  respects,  as 
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shall  have  occasion  to  go  through.  It  will  be  safficient  for  our  purpose 
to  explain  the  general  principles  of  this  law,  and  to  show  the  reader,  bj 
applying  them  to  a  few  instances,  that  there  is  no  other  difference  in  the 
rules  of  law,  or  in  the  rules  of  interpretation,  when  they  are  applied 
either  to  public  or  to  private  compacts,  besides  what  arises  from  the 
difference  between  individual  persons,  who  are  the  parties  in  private 
compacts,  and  collective  persons,  who  are  the  parties  in  public  ones. 

^Public  compacts  are  divided,  in  respect  of  the  persons  who  make 
them,  into  treaties,  conventions,  or  leagues,  and  sponsions  or  engage- 
ments. 

Treaties,  conventions,  or  leagues,  as  they  are  distinguished  from 
sponsions,  are  made  by  those  who  are  authorized  by  the  constitution  of 
a  nation  to  act  for  it  with  other  nations.  But  it  is  not  neeeesair  diat 
these  constitutional  governors  should  act  in  their  own  person.  What 
they  do  by  their  deputies,  such  as  envoys,  ambassadors,  or  plenipoten- 
tiaries, is  their  own  act;  and,  consequently,  in  respect  of  the  nation,  it 
produces  the  same  effect  as  if  they  had  done  it  themselves.  In  pabiie 
compacts,  which  sovereign  princes,  or  other  constitutional  governors  of 
a  nation  make  by  their  deputies  or  agents,  the  law  of  nature  is  the  sane 
as  in  promises  which  individuals  make  by  proxy:  what  the  deputies  do 
under  the  authority  of  their  public  commission,  binds  their  principal^ 
even  though  they  exceed  some  private  instructions  which  their  princi- 
pals had  given  them. 

f  Where  the  successors  of  a  sovereign  prince  are  chosen  occasiooally 
by  the  people  upon  every  vacancy  of  the  throne,  or  are  appointed  by 
the  standing  laws  of  the  society,  it  is  plain  that  the  treaties  of  the  pre- 
decessor do  not  bind  them  upon  account  of  any  immediate  authority  or 
power  which  he  has  over  them.  For  since  the  right,  which  they  have 
to  the  crown,  is  not  derived  from  any  act  of  his,  but  from  the  act  of  the 
state,  he  cannot  have  any  immediate  authority  over  them,  either  to  limit 
this  right,  or  to  restrain  them  in  the  exercise  of  it.  His  treaties  with 
foreign  nations  are  made  binding  upon  them  by  the  intervention  of  the 
state.  He  is  authorized,  by  the  state,  to  act  for  it  in  consequence  of 
the  office,  to  which  it  has  appointed  him.  His  acts,  therefore,  will 
bind  the  state;  because  they  are,  in  effect,  its  own  acts.  So  that  i^ 
upon  his  demise,  no  successor  was  to  be  appointed,  and  a  perfect  demo- 
cracy was  to  follow,  the  public,  under  this  new  form  of  government, 
would  be  obliged  to  fulfil  his  treaties.  But  since  his  treaties  thus  affect 
the  state  itself^  the  right  of  government,  notwithstanding  it  is  transoiit- 
ted  to  his  successors,  not  by  his  own  act,  but  by  the  act  of  the  state, 
cannot  be  transmitted  free  from  the  obligation  of  those  treaties  by  which 
the  state  would  have  been  bound  if  it  had  exercised  this  right  itself, 
without  transmitting  it  to  any  successor.  But  the  power  of  sovereign 
winces,  thus  to  bind  their  successors,  by  the  intervention  of  the  state, 
IS  not  infinite.  Besides  the  constitutional  restraints  which  may  be  laid 
upon  them  by  the  established  form  of  government,  they  are  under  a 
general  restraint,  arising  from  the  ends  of  civil  union.  They  are  ap- 
pointed by  the  state  to  act  for  the  attainment  of  these  ends;  that  is,  for 
the  security  and  advancement  of  the  common  welfare;  and,  consequently, 

*  0(0t  lib.  If.  Cap.  XV.  §  m.  XVI.    See  Book  I.  Chap.  XII.  ^  XVUI. 
t  Grot  Ub.  n.  Cap.  XIV.  ^  X,  XI»  XH. 


C.  IX.  NATURAL  LAW.  65T 

as  they  are  the  agenta  of  the  state  only  for  these  purposes,  no  treaties  of 
their  making,  if  they  are  destructive  of  these  purposes,  will  bind  the 
state.  We  ought  not,  however,  to  conclude  from  hence,  that  the  suc- 
cessor of  any  sovereign  prince,  who  has  made  a  treaty  with  a  foreign 
power,  is  at  liberty  to  break  that  treaty,  when  he  finds  that  it  would  be 
ror  the  interest  of  his  nation  to  break  it,  upon  pretence,  that  the  nation 
could  not  be  bound;  and,  consequently,  that  he  cannot  be  bound  by  a 
compact,  which  hinders  the  advancement  of  the  general  good.  For 
though  a  sovereign  prince  has  no  power  to  bind  the  state,  and  by  the 
intervention  of  the  state  to  bind  his  successor  to  any  thing,  which  is 
inconsistent  with  the  public  good,  yet  Grotius  very  properly  observes, 
that  this  rule  is  confined  to  what  appears,  in  the  first  instance,  to  be 
likely  to  hinder  the  public  interest,  and  does  not  extend  to  what  seemed 
at  first  to  be  of  general  benefit,  though  by  some  unforeseen  accident,  it 
may  become  hurtful  in  the  event.  If  there  was  a  probable  cause  for 
making  the  treaty  at  first,  it  was  binding  from  the  beginning;  and  an 
accidental  change  of  interests,  which  happens  afterwards,  will  not  de- 
stroy its  obligation. 

*  Sponsions,  or  engagements,  are  compacts  made  by  an  inferior  ma- 
gistrate, or  officer,  on  the  behalf  of  the  state,  to  which  he  belongs,  without 
being  authorized  to  act  for  it.  Such  compacts,  since  they  are  made 
without  the  authority  of  the  state,  do  not  bind  it,  unless  it  confirms 
them  after  they  are  made.  But  it  is  not  necessary  that  this  confirma- 
tion should  be  an  expres9  one.  The  state,  to  which  the  sponsors  be- 
long, tacitly  binds  itself  to  fulfil  what  they  have  engaged  for  on  its  be- 
half^ by  acting  under  the  engagement,  as  if  it  understood  itself  to  be 
obliged.  But  the  notoriety  of  the  engagement,  and  the  mere  silence 
of  the  state  about  it,  will  not  amount  to  a  tacit  confirmation  of  it;  as 
long  as  the  nation  or  person,  with  whom  the  sponsors  have  treated,  is 
in  possession  of  no  corporeal  thing,  and  exercises  no  right,  in  conse- 
quence of  its  engagement.  A  thing,  when  it  can  be  claimed  by  pre- 
scription, must  have  been,  for  some  time,  in  the  possession  of  the  claim* 
ant:  and  then  the  true  owner,  by  having  knowingly  neglected  to  re- 
claim it,  is  understood  to  have  tacitly  relinquished  it.  If  the  thing  had 
been,  all  the  time,  in  the  possession  of  the  true  owner,  there  would  be 
no  occasion  for  him  to  make  any  express  declarations  that  the  thing  is 
his,  in  order  to  keep  up  his  property  in  it.  In  like  manner,  where  a 
right  is  claimed  by  usage,  the  person,  who  claims  it,  must,  for  some 
time,  have  exercised  it,  and  they,  to  whom  this  right  belongs,  must, 
knowingly,  have  neslected  to  stop  him  in  the  exercise  of  it.  If  he  has 
never  exercised  it,  their  silence  could  be  no  mark  of  their  intention  to 
give  it  up  to  him:  for  they  had  neither  occasion  nor  opportunity  to  speak 
about  it.  Now,  a  sponsion,  whilst  it  proceeds  no  farther  than  a  bare 
compact,  does  not  give  the  person,  with  whom  it  is  made,  possession 
of  any  corporeal  thing,  and  does  not  imply,  that  he  exercises  any  right 
in  consequence  of  it.  The  notoriety,  therefore,  of  the  sponsion,  and 
the  silence  of  the  state  about  it,  cannot  give  the  person,  with  whom  it 
is  made,  any  claim  upon  the  state  by  prescription  or  usage.  The  state, 
whatever  it  may  know  of  the  matter,  has  no  occasion  to  speak  about  it, 
as  long  as  nothing  is  obtained  by  it,  or  nothing  is  done  in  consequence 
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of  it.  Andy  certainly,  the  silence  of  the  state,  or  its  neglect  to  dechre, 
that  it  does  not  consent  to  the  sponsion,  whilst  there  is  no  occasbn  to 
say  any  thing,  or  to  make  any  such  declaration,  is  no  evidence  of  its 
consent  to  the  unauthorized  act  of  some  of  its  members.  But  if  Che 
sponsors,  besides  their  bare  compact,  have  given  the  person,  with  whom 
it  was  made,  possession  of  some  corporeal  thing,  which  belongs  to  the 
state;  or  if  that  person,  in  consequence  of  this  compact,  exercises  sooie 
right,  which  affects  the  state;  then,  indeed,  the  knowledge  and  silence 
of  the  state  about  what  has  been  done,  its  neglect  to  reclaim  the  thing, 
or  to  stop  the  exercise  of  the  right,  is  an  evidence  of  its  consent  to  the 
sp6nsion. 

If  the  state,  to  which  the  sponsor  belongs,  neither  expressly  nor  ta- 
citly confirms  what  he  has  done,  but,  on  the  contrary,  declares,  that  it 
will  not  make  good  his  compact;  we  are  next  to  inquire  what  the  spon- 
sor himself  is  obliged  to.  The  compact,  if  we  look  no  farther,  binds 
him  only  to  endeavour,  to  the  utmost  of  his  power,  to  prevail  upon  the 
state  to  make  it  good.  He  is  bound  to  do  this,  because  it  is  possible 
for  him  to  do^t:  but  as  far  as  the  state  is  concerned,  he  is  bound  to 
nothing  more,  because  all  beyond  this  is  impossible.  But  if  we  look 
farther  than  the  bare  compact,  we  are  then  to  consider,  whether  the  na- 
tion or  persons,  with  whom  he  treated,  knew  that  he  had  no  commis- 
sion to  act  for  his  own  state.  If  they  knew  this,  he  is  still  obliged  only 
to  endeavour  to  prevail  with  the  state  to  make  his  act  its  own:  what- 
ever they  may  have  granted  to  him,  in  consideration  of  the  compaet, 
which  they  have  made  with  him,  he  is  not  obliged  to  return  that  ad- 
vantage;, unless  they  have  particularly  stipulated,  that  he  should  le- 
turn  it:  because  they  granted  it  in  consideration  of  a  compact,  for  the 
performance  of  which  they  knew,  that  he  could  not  be  answerable:  and 
it  was  their  own  fault,  if  they  would  grant  it  upon  this  consideration. 
But  if  he  led  them  to  suppose,  that  he  had  audiority  to  act  for  the  state« 
either  by  declaring  so  in  express  words,  or  by  treating  with  them  as  ii 
he  had  such  authority,  whilst  they  knew  nothing  to  me  contrary;  this 
is  a  fraud:  and  the  fraud  will  oblige  him,  though  the  compact  does  not, 
to  make  them  amends  for  the  advantages  which  they  have  lost,  or  fer 
the  damages  which  they  have  sustained  by  the  compact.  If  his  goods 
are  not  sufficient  to  mske  them  amends,  ue  obligation  will  extend  to 
his  person;  not,  indeed,  to  his  life,  for  the  loss  of  his  life  could  be  no 
amends  to  them,  but  to  his  labour,  or  to  the  sale  of  his  labour. 

*  Compacts,  which  the  chief  commander  of  an  army,  or  the  governor 
of  a  town  makes  with  the  enemy,  are  valid,  as  far  as  the  respectiTe 
commissions  of  such  officers  ususdiy  extend:  for  sO  far  they  are  under- 
stood to  be  empowered  by  the  state  to  act  for  it.  The  chief  commander 
of  an  army  is  authorized,  by  the  nature  of  his  commission,  to  exert,  or 
to  abate  the  hostile  acts  of  his  army  in  such  a  manner,  as  he  finds  to  be 
most  convenient.  He  is,  therefore,  authorized  to  grant  a  truee  to  a 
town  that  he  is  besieging,  or  to  the  army  of  an  enemy,  that  he  meets 
in  the  field.  For  a  truce  is  only  the  abatement  or  suspension  of  hos- 
tile acts.  But  the  obligation  of  this  compact  includes  only  himself,  and 
the  army,  which  is  under  his  command;  because  his  conunission  reaches 
no  farther.    If,  therefore,  during  the  truce,  he  and  his  army  should  be 
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called  away  to  some  other  employment,  and  another  commander,  with 
another  army,  should  be  sent  in  his  place;  what  he  has  done  does  not 
bind  those,  who  succeed  him:  so  that  it  will  be  no  breach  of  faith  in 
them,  if  they  do  not  observe  the  truce,  that  he  has  agreed  upon.  But 
notwithstanding  any  compact,  in  which  he  agrees  with  the  enemy  to 
abate  the  hostile  acts  of  his  army,  will  bind  him  and  the  army;  yet,  if, 
in  making  that  compact,  he  has  abused  his  trust,  to  the  advantage  of  the 
enemy,  he  is  accountable  to  his  own  state  for  such  abuse.  The  nature 
of  his  trust  implies,  that  he  has  a  power  to  enter  into  a  compact  of  this 
sort;  and  this  power  is  sufficient  to  render  the  compact  valid.  The 
obligation  that  he  is  under,  not  to  abuse  his  trust,  regards  his  own  state 
only,  and  not  the  enemy;  and,  consequently,  it  cannot  affect  the  validity 
of  the  ccnnpact,  which  he  makes  with  the  enemy. 

*The  commander  of  an  army,  though  his  office  empowers  him  to 
grant  a  truce  to  the  enemy,  is  not  authorized,  by  the  nature  of  his  com- 
mission, either  to  make  that  truce  general,  or  to  make  a  peace.  His 
power  exteinds  only  to  the  army,  which  is  under  his  command:  a  gene- 
ral truce,  therefore,  which  is  an  entire  cessation  of  hostilities  be- 
tween the  two  nations  in  all  places  whatsoever,  and  a  peace,  which 
puts  an  end,  not  only  to  all  acts  of  war,  but  to  the  state  of  war  between 
them,  are  not  within  the  extent  of  his  commission.  If  compacts,  that 
produce  a  general  truce,  or  a  peace,  bind  the  state,  when  they  are  made 
by  the  commander  of  an  army;  the  obligation  arises,  not  from  the  na- 
ture of  his  office,  but  from  some  special  commission,  which  the  state 
has  given  him  for  these  purposes. 

Things  taken  by  an  army  in  war,  whether  they  are  moveable  or  im- 
moveable, are,  in  the  first  instance,  taken  for  the  state,  to  which  the  army 
belongs,  f  The  commander  of  the  army  has,  therefore,  no  right,  after 
they  are  in  his  possession,  to  give  them  up  to  the  enemy  by  compact: 
or  if  he  has  any  such  right,  it  is  derived,  not  from  the  nature  of  his 
commission,  but  from  some  occasional  or  customary  grant  of  the  state. 
The  rule  about  persons  taken  in  war,  is  the  same  as  the  rule  about 
things.  So  that  the  commander  of  an  army  has  no  other  right  to  ex- 
change prisoners  with  the  enemy,  than  what  comes  from  the  special 
grant,  or  the  custom  of  his  country.  But  he  is  at  liberty  to  treat  with 
the  enemy  about  such  things  or  such  persons,  as  are  not  yet  in  his  pos- 
session: for  the  state  has  no  claim  upon  these.  He  is,  therefore, 
obliged  to  observe  the  articles,  which  he  has  agreed  upon  with  a  gar- 
rison, that  capitulates,  in  respect  either  of  the  towp,  or  the  inhabitants, 
or  the  soldiery. 

The  governor  of  a  town  is  the  commander  of  the  garrison;  that  is, 
of  an  army  employed  for  the  particular  purpose  of  defending  the  town. 
The  nature,  therefore,  of  his  trust  implies,  that  his  compacts  about  sur- 
rendering the  town,  will  bind  himself  and  the  garrison.  If  he  surren- 
ders it,  when  he  might  have  defended  it,  or  upon  worse  terms,  than  he 
might  have  made,  he  is  accountable  to  his  own  state  for  his  misconduct; 
but  the  abuse  of  his  power  does  not  affect  any  compact  which  he  makes, 
in  consequence  of  that  power. 

X  When  the  governor  of  a  town,  and  the  garrison  that  is  with  him, 
in  order  to  save  their  lives,  agree  with  the  besiegers,  not  to  bear  arms 
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against  them  or  their  nation,  either  for  a  certain  number  of  yean,  or 
for  ever;  some  have  thought  this  compact  to  be  void,  because  it  is  con- 
trary to  the  duty  which  they,  who  submit  to  this  condition,  owe  to  their 
country.  But  Grotius  replies,  that  the  duty  which  they  owetotkeir 
country,  does  not  affect  this  compact;  since  they  were  in  the  enemies* 
power,  and  could  never  have  been  able  to  have  done  their  coontrj 
either  military  or  any  other  service,  if  they  had  not  submitted  to  dteae 
terms. 

Compacts  between  XXIL  Public  compacts,  in  respect  of  the  eircum- 
iiationsatpeace,or  stances  or  condition  of  the  nations,  that  are  parties  to 
natiojifl  at  war.  them,  are  divided  into  such  as  are  made  by  nations  that 
are  at  peace,  and  such  as  are  made  by  nations  that  are  at  war.  Treaties 
of  the  former  sort,  sometimes  relate  to  the  terms  or  conditions  of  tnde 
or  commerce  between  the  two  nations;  and  then  they  are  called  tarifi: 
sometimes  they  relate  to  the  assistance  which  one  nation  is  to  give  to 
the  other  in  war;  and  then,  if  no  payments  are  to  be  made  on  eitker 
side,  they  are  called  alliances;  or  if  one  nation  stipulates  to  pay  for  the 
assistance  of  the  othet,  they  are  called  treaties  of  subsidy.  In  short, 
any  rights  or  obligations,  which  are  consistent  with  the  law  of  natnre, 
may  be  produced;  and  any  rights  and  obligations  of  the  law  of  nature 
may  be  drawn  out  into  view,  or  be  ascertained  by  express  treaties  be* 
tween  nations  that  are  at  peace  with  one  another. 

Public  compacts  with  an  enemy,  are  either  such  as  suppose  the  wv 
to  continue,  or  suqh  as  put  an  end  to  it.  *Puffendorf  has  raised  a 
groundless  doubt  about  the  obligation  of  compacts  of  the  former  sort 
A  state  of  war,  he  says,  implies  a  liberty  of  taking  all  advantages  Aat 
we  can  against  our  enemy.  From  whence  he  concludes,  that  it  is  a 
contradiction  to  suppose  that  a  state  of  war  continues,  and  yet  that  nt 
are  under  any  obligation  of  compact  towards  our  enemy.  For  if,  on  the 
one  hand,  we  are  at  liberty  to  take  all  advantages  that  we  can  against 
our  enemy,  we  are  at  liberty  to  depart  from  our  compact,  whenever  we 
can  make  any  advantage  by  departing  from  it;  so  that  our  ccHnpaet  does 
not  oblige  us:  and  if,  on  the  other  hand,  our  compact  obliges  us  to  gi^e 
up  such  advantages  as  we  might  gain  by  departing  from  it,  the  state  of 
war  does  not  continue;  because  a  state  of  war  implies  a  liberty  of  taking 
all  advantages  whatsoever  against  our  enemy.  This  difficulty  will  be 
removed,  if  we  distinguish  between  an  absolute  state  of  war,  and  t 
state  of  war  under  some  limitations:  an  absolute  state  of  war  does,  in- 
deed, imply  a  liberty  of  taking  all  advantages  that  we  can  against  our 
enemy.  But  we  may  ^ive  up  this  liberty,  in  part,  by  compact:  and  jet 
when  we  have  done  this,  the  state  of  war  will  still  continue;  not,  in- 
deed, in  its  full  extent,  but  under  such  limitations  as  arise  from  this 
compact.  For  the  effect  of  compacts  which  are  made  between  nations 
that  are  at  war,  and  which  suppose  the  state  of  war  to  continue,  i»  to 
abridge  the  liberty  of  war,  without  putting  an  end  to  it* 

t  A  truce  is  a  compact  by  which  the  persons,  who  are  parties  in  i^i 
bind  themselves  not  to  do  any  acts  of  war  for  a  certain  time,  though  the 
state  of  war  continues.  It  differs,  therefore,  from  a  compact  of  peaee, 
as  it  does  not  put  an  end  to  the  state  of  war.  The  parties  oblige  the»- 
selves  not  to  do  any  hostile  act  during  the  time  that  is  agreed  apo»^ 
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but  when  thifi  time  is  expired,  there  is  ne  occasion  either  for  any  new 
declaration  of  war,  or  for  any  new  causes  to  justify  going  on  with  the 
war.  The  truce,  whilst  it  lasted,  restrained  the  state  of  war  from  pro- 
ducing its  proper  effects:  but  as  soon  as  the  truce  expires,  the  state  of 
war  then  exerts  itself  and  produces  these  effects.  Sometimes  a  truce 
ia  called  a  temporary  peace:  but  when  we  call  it  so,  we  use  the  word^ 
peace,  only  in  opposition  to  acts  of  war,  and  not  in  opposition  to  a  state 
(^  war. 

One  reason  for  inquiring,  whether  nations  continue  in  a  state  of  war 
during  a  truce,  is,  because  there  ihay  be  some  treaties  between  them 
which  are  limited  to  times  of  peace;  or  some,  on  the  other  hand,  which 
are  limited  to  times  of  war;  apd  then  it  may  be  a  doubt,  which  of  these 
treaties  subsist  during  a  truce?  To  this  question,  Grotius  answers^  that 
such  compacts  only  as  are  limited  to  times  of  war,  and  not  such  as  are 
limited  to  times  of  peace,  will  continue  in  force  during  a  truce. 

The  chief  questions  relating  to  a  truce,  may  be  easily  determined 
either  by  considering  the  nature. of  the  compact  itself,  or  by  applying 
to  it  th.e  common  rules  of  interpreta^on, 

*  When  a  trupe  is,  by  agreement,  to  continue  from  some  one  certain 
day  till  another  certain  day,  it  may  be  a  question,  whether  both  these 
days  are  included  in  it,  if  the  compact  does  not  say,  in  express  words, 
whether  they  are  to  be  reckoned  inclusively  or  exclusively.  Grotius 
allows,  that  the  day,  which  is  fixed  for  the  ending  of  the  truce,  is  to  be 
reckoned  inclusively.  This  day  is,  indeed,  the  limit  of  the  time:  but 
the  limits  of  natural  things  may  be  of  two  sorts;  they  may  either  be 
parts  of  the  thing,  as  the  skin,  which  is  a  part  of  the  human  body,  is 
likewise  the  limit  of  the  body;  or  else  they  may  be  different  from  the 
thine  itself,  and  no  part  of  it,  as  a  river,  which  is  the  limit  of  a  fields 
or  of  a  meadow,  is  no  part  of  the  field  or  meadow.  But  it  is  most  na- 
tural to  reckon  the  limit  of  a  thing  as  a  part  of  the  thing  itself.  He 
contends,  however,  that  the  day  from  which  the  truce  is  to  begin,  is' not 
to  be  reckoned  inclusively;  because,  the  word,  from,  is  disjunctive,  and 
not  copulative:  this  word,  in  its  usual  sense,  separates  the  day  which  is 
first  mentioned,  from  Uie  rest,  and  does  not  join  it  to  them.  One  would 
rather  think,  that  this  first  day  is  the  limit  of  the  truce  at  one  end,  as 
the  last  day  is  the  limit  of  it  at  the  other  end;  and,  consequently,  that 
there  is  the  same  reason  for  reckoning  the  first  day,  that  there  is  for 
reckoning  the  last  day,  as  a  part  of  the  time  which  is  included  in  the 
truce.  Certainly,  the  common  use  of  the  word,  from,  is  no  objection 
against  this  way  of  reckoning:  for  when  we  say,  from  head  to  foot,  the 
bead  as  well  as  the  foot,  is  included  within  the  reckoning. 

Truces,  as  we  have  already  had  occasion  to  observe,  are. either  gene- 
ral or  particular:  if  the  parties  agree  to  suspend  all  acts  of  war,  in  all 
places  whatsoever,  this  is  a  general  truce;  if  they  agree  to  such  a  sus- 
pension in  some  one  or  some  few  places  only,  the  truce  is  a  particular 
one.  t  When  a  truce  is  agreed  upon  by  the  constitutional  governors 
of  the  nations  that  are  parties  in  the  war,  though  it  binds  the  whole  na- 
tion on  each  side,  no  acts  of  war  which  are  done  by  the  members  of 
either  nation,  will  be  a  breach  of  the  truce,  unless  those  members 
knew  that  it  had  been  agreed  upon:  because  it  can  only  oblige  the  whole 
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nation,  when  it  is  so  promuleated,  that  the  whole  n\ii<m  may  know  it 
Such  truees,  as  are  granted  by  the  chief  commander  of  an  amy,  are 
subject  to  the  same  rule.  But  in  these  truces,  the  rule  has  no  great 
use;  because  they  are  commonly  known  immediately  to  all  the  persons 
who  are  concerned  in  them. 

*  Truces  may  either  be  absolute  or  conditional.  A  truce  which  is 
made  without  any  conditions  annexed  to  it,  though  it  binds  the  parties 
not  to  do  any  hostile  acts  towards  one  another,  leaves  them  at  liberty  to 
fortify  their  towns,  to  raise  new  armies,  to  build  ships,  or  in  any  other 
respect  to  put  themselves  into  a  better  posture  of  defence  than  they  were 
in  before.  For,  by  a^eeing  merely  not  to  do  any  hostile  act,  diey  eas- 
not  be  understood  to  have  bound  themselves  not  to  guard,  as  well  as 
^hey  can,  against  any  future  hostile  acts  which  may  be  done  against 
them.  Conditional  truces  are  broken,  when  one  of  the  parties  does 
any  thing  which  is  contrary  to  the  conditions  that  have  been  agreed 
upon.  And  universally,  abroach  of  truce,  on  one  part,  will  justifythe 
other  part  in  beginning  hostilities  again  before  the  time  of  the  tmee 
would  have  otherwise  expired. . 

AH  truces,  granted  for  a  certain  purpose,  are  confined  to  this  pur- 
pose; and  the  party,  which  makes  use  of  the  cessation  of  hostilities,  to 
do  any  thing  that  is  not  included  within  this  purpose,  and  that  is  to  the 
disadvantage  of  the  other  party,  breaks  the  truce.  For,  as  this  purpose 
is  the  sole  reason  of  the  compact,  the  right,  arising  from  the  coopaet, 
can  extend  no  farther  than  this  purpose  extends.  Thus,  when  a  truce 
is  granted  to  a  besieged  town,  for  the  purpose  of  burying  the  dead,itis 
a  breach  of  compact  to  make  use  of  the.  opportunity  which  such  a  trace 
may  afford,  to  bring  any  new  supplies  of  men  or  of  provisions  into  the 
town:  the  besiegers,  as  they  granted  the  garrison  a  cessation  of  ams 
only  for  the  purpose  of  burying  the  dead,  have  a  plain  right,  notwith- 
standing their  compact,  to  hinder  it,  by  force,  from  making  any  other 
advantage  of  this  cessation. 

t  Passports,  or  letters  of  safe  conduct,  which  are  granted  to  enemies 
in  time  of  war,  are  to  be  construed  by  the  common  rules  of  interpreta- 
tion. The  nature  of  a  passport  does  not  particularly  require,  that  the 
words  of  it  should  always  be  understood  in  their  most  extensive  sense; 
or  that  the  meaning  of  it  should  always  be. extended  beycmd  the  com- 
mon acceptation  of  tiie  words,  so  as  to  make  the  favour^  which  it  grants, 
as  complete  as  possible:  whether  it  is  to  be  interpreted  liberally  or  not, 
must  be  determined  in  the  same  manner,  as  if  we  had  any  other  writ- 
ing to  construe.  On  the  contrary,  if  there  is  any  difference  betweea 
the  rules  of  interpreting  passports,  and  of  interpreting  other  compacts, 
there  appears,  at  first  sight,  to  be  more  reason  for  minking  that  we 
ought,  in  interpreting  passports,  to  adhere  closely  to  the  letter  of  them: 
because  the  circumstances  of  the  parties  concerned  in  them;  that  is,  of 
those  who  grant  them,  and  of  those  to  whom  they  are  granted,  are  sach 
as  afford  no  room  to  presume,  that  the  former  designed  to  bestow  any 
extraordinary  favour  upon  the  latter.  However,  tlus  is  no  general  mle 
for  the  interpretation  of  passports:  it  is  not  necessary  that  they  should 
always  be  interpreted  closely;  because,  though  we  have  no  room  to  pre- 
sume a  design  to  bestow  any  extraordinary  favour,  we  must  allow  those 
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to  whom  a  passport  is  granted,  as  much  favour  as  they,  who  granted  it, 
designed  to  bestow:  and,  consequently,  we  must  collect  the  meaning  of 
the  writer,  as  we  collect  the  meaning  of  other  writers,  from  his  words 
only,  if  they  are  dear  and  precise;  or  from  his  words  and  other  signs 
togedier,  if  his  words  are  obscure  or  ambiguous;  or  from  other  signs 
only,  if  there  is  sufBicient  reason  to  believe  that  his  words  do  not  ex- 
press his  meaning  perfectly. 

Cartels,  "vi^hich  are  compacts  made  between  two  nations  that  are  at 
war,  about  the  exchange  or  ransom  of  prisoners,  are  to  be  interpreted 
by  the  same  rules. 

There  can  be  no  doubt  about  the  obligation  of  compacts,  which  put 
an  end  to  war  and  restore  peace:  nor  is  there  any  appearance  of  rea- 
son for  imagining,  that  these  compacts  are  to  be  interpreted  by  any  rules 
which  are  different  from  the  common  rules  of  interpretation.  It  may, 
however,  be  proper  to  observe,  that,  whilst  ^  Grotius  distinguishes  be^ 
tween  breaking  a  peace  and  giving  a  new  occasion  for  war,  the  only 
real  difference  between  them  is,  that,  when  a  nation  is  said  to  break  a 
peace,  we  mean,  that  it  does  an  injury  ip  respect  of  the  rights  which 
w^re  acquired  or  ascertained  by  some  compact  of  peace;  whereas,  it  is 
more  particularly  said  to  give  a  new  occasion  for  war,  when  it  does  an 
injury  in  respect  of  some  other  rights.  But,  notwithstanding  this  dif- 
ference, breaking  of  a  peace  is,  in  effect,  giving  a  new  occasion  for  war: 
because  the  compact  of  peace,  as  it  put  an  end  to  any  former  war,  took 
away,  at  the  same  time,  all  former  occasions  of  war. 

XXIII.  flf  we  consider  the  terms  or  conditions  of  Equal  and  tine- 
public  compacts,  we  may  divide  them  into  equal  and  qu^l  compacts  of 
unequal.  "^*^'^•• 

The  matter  of  equal  compacts  may  either  be  the  benefit  of  peace,  or 
some  other  mutual  benefit.  All  compacts  are  equal,  where  the  incon- 
veniences, which  both  parties  stipulate  to  bear,  or  the  benefits,  which 
both  parties  stipulate  to  receive,  are  equal.  Compacts  for  restoring 
peace  are  equal,  if  the  parties  bargain  for  a  mutual  restitution  of  pri- 
soners, or  of  goods,  which  they  have  taken  in  the  war,  and  for  equal 
security j,^  to  be  given  on  both  sides,  f<M*  preserving  the  peace.  Other 
equal  compacts,  of  mutual  bene$t,  relate  either  to  trade  and  conunerce, 
or  to  mutual  assistance. in  war,  or  to  any  other  matter  from  whence  be- 
nefit may  arise  to  the  contracting  parties. 

Public  compacts  are  called  unequal  ones,  when  the  inconveniences 
or  the  benefits,  which  they  produce  to  the  contracting  parties,  are  une- 
qual. Sometimes  the  weaker,  or  inferior  party,  is  entitled,  by  the  com- 
pact, to  a  greater  benefit  than  the  stronger  or  superior  party;  as  when 
a  stronger  state  engages  to  assist  another,  that  is  weaker,  and  stipulates 
either  tor  a  less  assistance,  or  for  none  in  return.  Unequal  compacts, 
which  lay  the  greater  burden  upon  the  inferior  party,  are  either  such 
as  diminish  the  sovereign  power,  which  the  inferior  nation  has  over  it- 
self, or  such  as  do  not  diminish  this  power.  If  the  inferior  nation  binds 
itself  not  to  make  war  without  the  consent  of  the  superior,  this  condi- 
tion diminishes  its  sovereign  power:  for  the  power  of  making  war,  by 
its  own  act,  is  a  part  of  the  sovereign  power  of  a  nation.  Grotius  goes 
on  to  divide  the  unequal  burdens  which  may  be  laid  by  compact  upon 
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the  inferior  nation,  into  such  as  are  transient  and  such  as  are  perma- 
nent. Amongst  the  former  sort  he  reckons  an  obligation  to  pay  the 
forces,  that  the  superior  party  has  employed  against  it  in  a  war,  or  the 
dismantling  of  its  towns,  or  the  giving  of  hostages,  or  the  yielding  up 
of  some  part  of  its  territory,  or  of  its  military  stores,  or  of  its  ships  of 
war:  these  are  called  transient  burdens,  because  they  Soon  end.  But 
the  burden  will  be  a  continued  or  permanent  burden,  if  the  inferior  na- 
tion binds  itself  not  to  build  forts  in  some  particular  places,  within  its 
own  territory,  not  to  go  with  ships  of  war,  or  with  any  other  ships, 
into  some  particular  parts  of  the  ocean,  or  not  to  keep  up  more  than  a 
certain  number  of  ships:  these,  and  many  other  burdens  of  the  like 
sort,  though  they  are  of  indefinite  continuance,  do  not  make  the  infe- 
rior  state  dependent  upon  the  superior  for  the  exercise  of  its  sovereigD 
power.  *  A  farther  burden  of  this  sort  is  an  obligation  of  the  inferior 
party  to  pay  a  proper  respect  to  the  superior,  and  to  acknowledge  ib 
superiority.  This,  however,  does  not  imply  a  loss  or  a  diminution  sf 
sovereign  power;  provided  all  the  superiority,  which  it  is  obliged  to 
acknowledge,  is  a  superiority  only  of  rank  or  dignity,  and  not  of  power 
for  one  state  may  be  acknowledged  superior  to  the  other  in  rank  or  dig- 
nity, whilst  the  lattier  still  continues  to  govern  itself  independently  a 
the  former. 

Compacts  of  the  XXIV.  f  Grotius  observes,  that  some  public  corn- 
same  matter  with  pacts  are  of  the  same  tenor  with  the  law  of  nature,  or 
law  of  nature,  or  contain  nothing  but  what  is  matter  of  natural  right; 
cf^  different  mat-  ^^iig^  others  are  of  a  different  tenor,  and  produce  such 

rights  as  the  law  of  nature  would  otherwise  not  have 
given  us.  Compacts  of  the  former  sort  are  more  particularly  useful, 
where  the  law  of  nature  admits  of  some  latitude,  and  the  precise  rights 
which  arise  out  of  it,  depend  upon  the  circumstances  that  we  happen 
to  be  in.  Express  treaties,  though  in  these  instances  they  contain  no- 
thing but  what  is  matter  of  natural  right^  serve  to  ascertain  such  rights 
as  might  otherwise  have  been  controverted.  Thus  it  ih  matter  of  natu- 
ral right,  that  a  neutral  state  shall  not  convey  any  contraband  goods  to 
our  enemy.  But  what  are,  and  what  are  not,  to  be  reckoned  contra- 
band goods,  depends  upon  such  circumstances  as  may  leave  some  roon 
for  cavil,  if  the  several  sorts  of  goods,  that  are  to  be  reckoned  contra- 
band, have  not  been  specified  in  some  express  treaty. 

This  observation  of  Grotius  will  furnish  us  with  another,  that  may 
be  of  some  use  in  judging  about  the  law  of  nature  or  of  nations,  froiB 
what  nations  have  stipulated  with  one  another  in  express  treaties. 
Though  most  nations  should,  at  some  time  or  other,  have  made  treaties, 
in  which  they  have  stipulated  the  same  thing;  yet  we  cannot  conclnde 
from  hence,  that  what  they  have  thus  stipulated  is  a  right  of  the  law  of 
nature  or  of  nations;  because  the  matter  of  express  treaties  is  not  al- 
ways matter  of  natural  right.  On  the  contr&ry,  we  cannot  condadCf 
that  what  has  been  thus  stipulated,  is  not  prescribed  by  the  law  of  na- 
tions; because  express  treaties  sometimes  contain  what  would  have  been 
matter  of  natural  right,  though  no  such  treaties  had  ever  been  made. 
We  may  explain  this  observation  by  the  instance  which  we  just  now 
mentioned.     If,  in  enumerating  the  several  sorts  of  contraband  goods 
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any  particular  sort  of  goods  has  been  omitted,  in  ever  so  many  express 
treaties,  this  is  no  evidence  that  it  is  not  contraband  by  the  law  of  na- 
tions: because,  though  a  neutral  state  would  naturally  have  had  no 
right,  in  time  of  war,  to  carry  this  sort  of  goods  to  our  enemy,  yet  we 
might  give  it  such  a  right  by  express  treaty;  and  any  other  nations  that 
have  ever  made  any  treaties,  about  the  like  goods,  may  have  done  the 
same  thing.  On  the  contrary,  if,  in  any  express  treaties,  we  find,  that 
some  particular  sort  of  goods  has  been  excepted  as  not  contraband,  this 
exception  is  no  evidence  that  they  are  contraband  by  the  law  of  nature: 
because  Express  treaties  are  sometimes  of  the  same  tenor  with  the  law 
of  nature;  so  that  the  exception  may  possibly  have  guarded  against  no- 
thing, but  what  the  law  of  nature  or  of  xuitions,  when  rightly  under- 
stood, would  have  guarded  against  without  it. 


CHAPTER  X. 


OF  THE  CHANGES  THAT  ARE  MADE  IN  STATES,  AND  IN  THEIR  CIVIL  CON- 
STITUTIONS. 

I.  Three  ways-  in  wMeh  civU  constitutions  are  liable  to  be  changed, — IL 
Usage  may  change  a  cMl  constUiUion. — ^IIL  Civil  constitutions  may 
be  changed  by  ea:press  consent'— TV,  Unjust  force  does  not  change  a 
dvil  constitution  in  right. — Y.  Constitutions  may  be  changed  upon 
failure  (f  supreme  governors. — VI.  Abdication  may  occasion  a 
change  in  civU  constitutions. — YIL  Patrimonial  kingdoms  are  not 
naturally  divisMe. — YIII.  Rtdes  of  simply  hereditary  succession. — 
IX.  Lineally  hereditary  succession^  what. — ^X.  Effect  qf  abdication 
in  lineaUy  hereditary  succession. — XL  Change  qf  constittdion  upon 
breach  of  compact. — XII.  Sameness  of  a  civU  society ,  what  it  con-- 
sists  in. — XIII.  Several  ways  in  which  a  state  may  cease. — XIY. 
Change  qf  constitution  does  not  change  a  state. — XY.  Some  sorts  of 
changes  in  a  state,  do  not  destroy  it. — ^XYL  Variable  qualities  qf  a 
state — XYII.  Conquest  in  an  unjust  war  produces  no  ^ects  qf 
right. — XYIII.  What  ^ects  may  be  occasioned  by  conquest  in  a  just 
war. 

« 
I.  *  The  civil  constitutions  of  all  states  are  establish-  Thi^e    ways    in 
ed  by  a  compact  between  the  governing  part  of  the  state  which  civil  consti- 
and  the  body  of  the  people.-  and  as  long  as  the  obUga-  ^  be'^h^d^*'' 
tion  of  this  compact  continues,  neither  of  the  parties  in  ^  * 

it  can,  of  right,  change  the  constitution;  because  the  law  of  nature  re- 
quires both  of  tiiem  to  observe  their  compact.  But  this  obligation  may 
cease  three  ways.  First,  though  it  cannot  be  made  void  by  the  separate 
act  of  either  party,  yet  they  may  release  one  another  by  mutual  con- 
sent. Secondly,  if,  at  any  time,  there  is  no  governing  part  in  being, 
the  obligation  will  be  void;  because  there  can  be  no  compact^  or  no  ob- 
ligation of  a  compact,  where  there  is  only  one  party.  Thirdly,  a  wil- 
fiil  and  notorious  violation  of  the  compact,  on  the  side  of  the  governors, 
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will  diflcbarge  the  people  from  their  obligation.  Upon  any  of  these 
events,  the  people;  that  is,  the  body  of  the  society,  will  be  at  liberty, 
as  they  were  originally,  to  establish  any  form  of  government  th&tthey 
please. 

Uaa^  may  change  II.  Civil  constitutions  are  ultimately  founded  in  t 
a  civil  constitu-  law,  which  proceeded  from  the  collective  body  of  the 
^^^'  stsLte,  before  the  legislative  power  was  vested  in  any 

particular  part  of  it.  But  we  may  argue  about  them  as  if  they  were 
wholly  founded  in  compact:  because  a  compact  between  the  gpverning 
part  of  the  society  and  the  people  is  the  immediate  cause,  which  es- 
tablishes this  law  so  as  to  make  it  binding  upon  both  of  them;  and 
whatever  alters  the  terms  or  conditions  of  that  compact,  will  likewise 
alter  the  tenor  of  the  law,  that  is  established  by  it. 

*  Both  the  law  and  the  compact,  that  we  are  speaking  of,  are  com- 
monly unwritten  ones:  and  usage  or  continued  practice  is  the  onlyen- 
dence  of  the  tenor  of  either  of  them.  Whatever  constitution,  therefore, 
might  appear,  from  former  usage  to  have  been  established  in  any 
civil  society;  a  different  or  a  contrary  usage,  after  it  obtains,  will  afod 
the  same  evidence,  that  the  governors  and  the  people  have  mutually 
agreed  to  change  the  constitution,  by  releasing  one  another  from  the 
terms  or  conditions,  to  which  they  had  obliged  themselves,  by  their 
former  compact,  and  by  entering  into  a  new  one,  in  whieh  the  terns  or 
conditions  are  different.  Thus  an  absolute  monarchy  may  become  a 
limited  one,  or  a  limited  monarchy  may  become  an  absolute  one,  by 
usage;  that  is,  by  the  tacit  consent  of  the  king  and  the  people. 
Civil  constitations  HI.  f  If  the  constitutional  governors  and  the  peofle, 
may  be  changed  release  one  another  by  express  consent,  from  the  obliga- 
by  express  con-  tion  of  the  compact,  by  which  the  old  form  of  goTcrn- 
^^^  ment  was  established;  the  body  of  the  society  will  then 

be  at  liberty  to  establish  a  new  one.  Or  if,  without  any  such  antece- 
dent release,  the  constitutional  governors  and  the  people,  expressly 
agree  to  establish  a  new  form  of  government;  thia  agreement  will  be 
a  tacit  release  of  both  parties  from  their  respective  obligation  of  ad- 
hering to  the  old  one:  because  they  cannot  intend  to  bind  theoiselyeft 
by  a  second  compact,  without  intending,  at  the  same  time,  to  set  aside 
the  obligation  of  the  first,  wliieh,  if  it  still  subsisted,  would  make  the 
obligation  of  the  second  impossible. 

The  legislative  body  of  a  state  is  only  one  of  the  parties  in  the  coia- 
pact,  by  which  the  constitution  of  the  state  is  established:  and,  conse- 
quently, the  acts  of  this  body,  though  they  bind  the  whole  society  in 
other  things,  will  not  be  sufficient  to  change  the  constitution,  without 
the  immediate  and  direct  consent  of  the  people.  In  limited  monarchies, 
where  the  people  act  in  the  legislative  by  their  representatives,  if  ^ 
do  not  attend  to  this  rule,  we  may  be  apt  to  imagine,  that  as  the  consent 
of  the  representatives,  is  in  no  other  instances  the  consent  of  the  peo- 
ple, so  their  consent,  in  concurrence  with  the  rest  of  the  legislatiTe 
body,  would  be  sufficient  to  change  the  constitution  from  a  limited  to 
an  absolute  monarchy.  But  these  representatives  are  a  part  of  the  le- 
gislative body;  and  the  joint  consent  of  this  whole  body,  though  they 
are  included  in  it,  is  only  the  consent  of  one  party  in  the  compaeti  by 
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which  the  constitution  was  established.  When  a  constitution  is  dis- 
solved by  a  notorious  and  wilful  violation  of  compact  on  the  part  of  the 
civil  governors,  or  by  the  abdication  or  other  iGulure  of  these  govern- 
ors; the  people  may  choose  representatives  to  act  for  them,  in  restoring 
th^otd  constitution,  or  in  settling  a  new  one:  and  what  these  agents, 
who  are  chosen  and  appointed  for  this  purpose^  shall  do  on  the  behalf 
of  the  people,  will  bind  their  principals.  But  agents,  who  are  chosen 
and  appointed  by  the  people  to  exercise  their  constitutional  share  of  the 
legislative  power,  act  under  the  constitutional  compact,  and,  conse- 
quently, are  not  authorized  by  such  an  appointment,  to  change  the 
terms  of  this  compact. 

But  what  the  legislative  body  of  a  state  does  with  a  design  io  change 
the  constitution,  either  in  a  mixed  form  of  government,  or  in  any  other 
form,  though  it  does  not,  in  right,  produce  the  change,  which  was  de- 
signed, may  be  the  occasion  of  producing  it.  If  the  people  acquiesce 
in  what  the  old  legislative  has  done,  arid  submit,  without  being  com- 
pelled, by  force,  to  act  under  the  new  one,  as  if  they  approved  of  it;  this 
acquiescence  and  submission  is  an  evidence  of  their  consent. 

IV.  *  Unjust  force,  whether  it  comes  from  the  civil  Unjust  force  does 
governors,  or  from  the  people,  can  only  change  a  con-  not  change  a  con- 
stitution in  fact, -and  not  in  right;  till  the  power,  which  »t»tat,on  m  right, 
has  been  seized  by  either  party,  contrary  to  the  constitutional  compact, 
has  been  given  i^p  by  the  express  and  fi:ee  consent  of  the  other.  Usage 
alone  is  not  sufficient  to  establish  a  constitution.,  which  has  been  thus 
introduced:  ffor  usage  or  prescription  will  give  the  possessor  no  claim 
either  to  corporeal,  or  to  mcorporeal  things,  where  the  first  possession 
is  dishonest.  And  the  subsequent  consent  of  the  injured  party,  even 
though  it  is  express,  will  do  nothing,  if  any  unjust  force  is  made  use  of 
to  obtain  it. 

V.  When  there  are  no  supreme  governors  in  being,  constitutions  may 
the  constitution  of  government  ceases,  because  the  peo-  be  changed  upon 
pie  are  then  the  only  i^emaining  party  in  the  compact,  by  failure  of  supreme 
which  it  was  established.  Such  a  failure  of  supreme  ^^^"^^'^ 
governors  is  possible  in  almost  any  of  the  forms  of  government,  but  it 
is  most  likely  to  happen  in  those,  which  are  monarchical,  either  in 
whole  or  in  part.  A  monarchy  is,  indeed,  so  far  from  being  a  firm  and 
lasting  constitution  in  itself,  that  it  will  fail,  upon  the  death  of  the  first 
monarch,  X'xi  such  positive  provisions  are  not  made  for  continuing  it,  as 
do  not  arise  out  of  its  own  nature. 

The  law,  by  making  a  kingdom  hereditary,  will  preserve  the  consti- 
tution, upon  the  event  of  the  possessor's  death:  for  as  the  ancestor  was 
a  party  to  the  constitutional  compact,  and  supported  the  obligation  of  it, 
as  long  as  he  lived;  so,  immediately  upon  his  death,  the  law  brings  the 
heir  into. his  place,  and  makes  this  heir  a  party  in  it.  But  the  consti- 
tution may  possibly  fail,  notwithstanding  this  provision  has  been  made 
for  the  continuance  of  it.  If  the  family,  upon  which  the  law  entails  the 
kingly  power,  is  wholly  extinct,  or  if  no  such  heirs  are  left  in  it  as  the 
law  describes;  the  people  will  then  be  at  liberty,  either  to  choose  a 
new  monarch,  or  to  introduce  a  new  form  of  government. 

*  See  Book  I.  phap.  Xn.  §  XVI.  t  See  Book  I.  Chap.  Vm.  %  IV. 

*  See  Book  U.  Chap.  FV.  §  V.  VIII. 


668  INSTITUTES  OP  B.n. 

Abdication  may  VI.  When  the  catistitutional  governors  of  a  state  h«fe 
occasion  a  chaagfc  abdicated  or  relinquished  their  power;  there  will  be  no 
in  civil  constitu-  gudj  governors  in  being:  the  people,  therefore,  will  be 
^"^*  released  from  the  obligation  of  the  compact,  wUch  sup- 

ported the  constitution,  and  will  have  a  right  to  alter  it,  if  they  think 
proper. 

*  Constitutions,  that  are  monarchical,  either  in  the  whole  or  in  part, 
will  cease,  upon  the  abdication  of  the  present  possessor  of  the  king- 
dom, notwithstanding  the  law  has  provided  for  the  continuance  of  them, 
by  making  the  kingdom  hereditary:  for,  by  abdicating  for  himself,  he 
abdicates  likewise  for  his  children  or  other  heirs,  and  cuts  them  off  from 
the  succession.  The  whole  effect  of  a  civil  law,  which  establishes  in- 
heritance, consists  in  transmitting  to  the  children  or  other  heirs,  what 
the  ancestor  possesses  at  the  time  of  his  death.  If  he,  therefore,  in  his 
life-time,  has  abdicated  or  relinquished  his  right,  the  law  will  produce 
no  effect  at  his  death;  there  will  be  nothing  left  for  them  to  claim,  un- 
der the  law,  and  nothing  left  for  the  law  to  transmit  to  them. 

If  we  should  be  asked  here,  whether  a  civil  law,  by  making  a  king- 
dom hereditary;  that  is,  by  appointing  an  heir  to  the  person,  who  pos- 
sesses it  at  present,  will  not  bring  thi&  heir  into  the  right  of  his  ances- 
tor, immediately  upon  the  abdication  of  the  ancestor?  the  terms  of  the 
question  will  supply  us  with  a  proper  answer  to  it.  A  man  may  have 
a  successor  at  any  time,  but  he  cannot  have  an  heir^  till  he  is  dead:  lor 
an  heir  is  a  person,  who  succeeds  into  the  right  of  another,  not  upon 
any  event  whatsoever,  but  only  upon  the  event  of  this  other's  death. 
If  the  law,  therefore,  has  done  nothing  more  than  make  the  kingdom 
hereditary,  by  appointing  a  succession  of  heirs,  it  only  provides,  that 
no  vacancy  of  the  throne  shall  happen  by  the  death  of  the  present 
possessor:  a  vacancy  that  is  made  by  his  abdication,  does  not  coma 
within  the  view  of  the  law,  and  no  provision  is  made  by  it  for  filling  up 
such  a  vacancv. 

Since  an  abdic^^tion  thus  dissolves  a  monarchical  constitution,  Ak 
people  are  at  liberty,  upon  this  event,  either  to  introduce  a  different 
form  of  government,  or  to  restore  the  monarchy,  c^ither  in  its  bma 
extent,  or  under  new  limitations.  And  in  whatever  shape  they  restore 
it,  they  may  grant  the  kingly  power  to  a  new  family;  or  they  may  f^ 
over  the  person,  who  would  have  been  the  heir  to  it,  if  no  abdication 
bad  happened,  and  may  ^rant  it  to  others,  who  stood  more  remote  than 
he,  in  the  former  succession;  or,  lastly.,  they  may  call  him  to  the  dirone 
by  express  grant,  or  may  suffer  him  to  take  possession  of  it  without  in- 
terruption. But  whether  he  obtains  it  by  grant  or  by  sufferance,  his 
right  is  derived  from  the  immediate  consent  of  the  people,  and  notfroa 
the  operation  of  the  civil  law,  which  had  established  an  hereditary  80^ 
cession,  before  the  abdication  of  his  ancestor. 

Hitherto,  we  have  argued  in  this  question  from  our  authored  princi- 
ples. But  hereditary  succession  may  be  either  simple  or  lineal:  and 
Grotius  confines  these  principles  to  the  former  sort.  He  maintaina, 
that  a  law,  which  establishes  lineal  inheritance,  will  produce  a  differ- 
ent effect  from  a  law,  which  establishes  simple  inheritance;  that  where 
lineal  inheritance  is  established,  the  abdication  of  the  ancestor  will  not 

•Grot  Lib.  H.  dp.  VU.  §  XXVL 


C.  X.  NATURAL  LAW.  569 

affeet  the  heirs^though  where  simple  inheritance  is  established,  it  will 
cut  them  off  from  the  succession.  To  clear  up  this  matter,  it  will  be 
necessary  for  us  to  take  a  view  of  what  Grotius  says,  concerning  the 
aeveral  rules  of  succession  to  kingdoms. 

VII.  *  Our  author's  first  rule  about  the  succession  to  Patrimonial  kln^^ 
patrimonial  kiniEdoms  is,  that  they  are  divisible  inheri-  dome  are  not  natu- 
tances,  that  as  the  present  possessor  of  such  a  kingdom  "^^  ^'"^^^ 
is  empowered  to  appoint  his  own  heir,  so  he  is  not  obliged  to  transmit 
the  kingdom  entire,  to  any  one  person,  but  is  at  liberty  to  divide  it  into 
as  many  parts  as  he  pleases,  and  to  appoint  as  many  successors,  as  there 
are  parts,  with  sovereign  power  over  each  part.  We  will  inquire  pre- 
sently, whether  the  state  could  not  give  him  this  power  by  an  ex- 
press act^  or  whether  the  acquiescence  or  tacit  consent  of  parties  will 
not  confirm  such  a  division  after  it  is  made,  though  he  had  originally 
no  power  to  make  it^  The  point,  that  we  are  to  consider  now,  is, 
whether  a  patrimonial  kingdom  is,  in  its  own  nature,  a  divisible  inhe- 
ritance? The  nature  of  civil  society  and  of  civil  power,  will  lead  us 
to  think  differently  from  Grotius  upon  this  point.  All  the  parts  of  a  state 
are  united  into  one  body  by  the  social  compact,  and  must  remain  united 
as  long  as  no  alteration  is  made  in  this  compact.  But  a  civil  governor 
cannot  change  this  compact;  because  he  is  obliged,  by  the  nature  of 
bis  office,  to  act  under  it;  and,  consequently,  he  cannot  divide  the  state 
or  separate  the  parts  of  it  from  one  another.  The  civil  power,  with 
which  he  is  invested,  gives  him  a  right  to  govern  the  state;  but  it  only 
gives  him  a  right  to  govern  it  as  a  istate;  that  is,  as  a  body  of  men,  who 
are  united  by  compact,  for  the  purposes  of  securing  their  rights,  and  of 
advancing  their  general  benefit. 

t  The  tenure,  by  which  this  power  is  held,  will  not  alter  the  nature 
of  it.  If  states  are  indivisible  things  in  themselves,  the  power  of  govern- 
ing them,  though  it  should  be  patrimonial,  will  not  extend  to  a  power 
of  dividing  them.  The  notion  of  a  patrimonial  kingdom  implies,  that 
the  possessor  of  the  kingly  power  is  at  liberty  to  dispose  of  it,  to  whom 
lie  pleases.  But  this  liberty  cannot  extend  farther,  than  the  nature  of 
the  thing,  which  is  to  be  disposed  of,  will  allow.  Where  kingly  power 
is  the  thing  to  be  disposed  of,  the  possessor,  though  he  holds  it  as  a 
matter  of  patrimony,  can  dispose  of  it  only  as  kingly  power;  that  is,  as 
tiie  power  of  governing  a  collective  body  of  men,  all  the  parts  of  which 
are  united  to  one  another  by  the  social  compact. 

t  Grotius  allows,  that  kingdoms,  which  are  made  hereditary  in  intes- 
tate succession  by  any  act  of  the  people,  are  indivisible  things:  because 
it  may  be  presumed,  that  the  people,  when  they  made  such  a  settle- 
ment, intended  what  is  most  for  the  common  benefit:  and  the  security 
of  the  whole  will  be  better  provided  for,  if  the  state  continues  en- 
tire, than  if  it  was  to  be  divided  upon  every  descent  of  the  civil 
power  into  a  number  of  lesser  states.  But  this  reason  may  be  applied 
as  well  to  patrimonial  kingdoms,  as  to  kingdoms  which  are  hereditary 
in  intestate  succession.  Grotius,  indeed,  speaks  of  patrimonial  king- 
doms, as  if  the  right  of  governing  them  was  acquired  and  transmitted 
independently  of  the  people's  consent.    But  by  whatever  means  the 
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kinglj  power  might  be  acquired^  we  have  shown,  in  aDother  Opiate, 
that  the  consent  of  the  people  is  as  necessary  to  make  it  patrimoiiia],tt 
to  make  it  hereditary  in  intestate  succession.  If,  therefere,  we  maj 
presume,  that  a  state  is  an  indivisible  thing,  where  the  civil  power  is 
made  hereditary  by  the  consent  of  the  people;  there  is  the  same  pre- 
sumption, that  it  is  an  indivisible  thing,  where  this  power  is  palriiDO- 
nial;  because  it  could  not  be  made  patrimonial  without  the  like  consent 
of  the  people.  Or,  if  we  should  suppose,  with  our  author,  that  die 
consent  of  the  people  has  nothing  to  do,  either  in  acquiring  or  in  trans- 
mitting th«  civil  power  in  patrimonial  kingdoms;  yet  still  the  seeuritj 
and  common  interest  of  all  the  parts  of  a  civil  society,  as  it  is  the  end 
of  social  union,  must,  likewise,  bQ  the  end  of  all  civil  goyenunent 
because,  when  a  society  is  formed  for  any  particular  purpose,  it  is  im- 
possible, that  the  power  of  governing  this  society  after  it  is  fimned, 
should  not  have  the  same  purpose  in  view.  Since,  therefore,  oar  an- 
thor  allows,  that  the  security  and  common  interest  of  all  the  parts  of  a 
state,  will  require,  that  it  should  be  indivisible;  the  consequence  is, 
that  the  civil  government  of  it,  cannot,  in  its  own  nature,  be  transnit- 
ted  in  such  a  manner  as  to  divide  the  state:  though  the  people  have 
not  made  it  indivisible  by  any  other  act,  the  mere  act  of  social  unioQ  is 
sufficient  to  make  it  so. 

When  I  say,  that  a  patrimonial  kingdom  is  indivisible  in  its  own  ni- 
ture,  I  do  not  mean,  that  no  act  whatsoever  can  divide  it  The  social 
compact  makes  a  state  one  indivisible  thing  in  its  own  nature;  and  it 
must  continue  one  thing,  as  long  as  this  compact  subsists,  without  being 
akered.  Now  the  civil  power  of  governing  a  state  is  ultimately  founded 
in  this  compact:  for  if  there  was  no  such  compact,  there  could  be  no 
state;  and,  consequently,  there  could  be  no  civil  power.  But  since  tke 
nature  of  civil  power  thus  presupposes  the  obligation  of  the  social  com- 
pact; the  person,  who  is  in  possession  of  this  power,  though  he  hobb 
it  patrimonially,  is  not  authorized  by  it,  to  alter  the  terms  of  this  com- 
pact. The  people,  however,  as  they  are  the  parties  to  this  compact, 
may  release  tho  obligation,  and  alter  the  terms  of  it,  by  their  coosest 
not,  indeed,  without  the  consent  of  die  person,  who  is  invested  wi& 
the  sovereign  power;  because  he  has  an  interest,  that  the  state  shonld 
not  be  divided,  and  this  interest  cannot,  of  right,  be  taken  from  him, 
unless  he  agrees  to  give  it  up.  But  there  is  nothing,  which  will  hinder 
the  state  from  being  divided  by  the  joint  c6nsent  of  him  and  the  peo- 
ple. A  state  is  naturally  one  thing,  as  long  as  the  compact,  whiel> 
united  the  members,  or  parts  of  it,  into  one  body,  continues  the  sam« 
in  all  points;  it  cannot  naturally  be  divided,  till  this  compact  is  altered. 
And  tnough  this  compact  may,  in  part,  be  released  by  die  joint  con- 
sent of  the  sovereign  governor,  and  of  the  people;  yet  since  it  cannot 
be  so  released  by  the  single  act  of  the  sovereign  governor;  a  kinedoD} 
though  it  should  be  patrimonial,  cannot  be  disposed  of  as  a  dimUc  ^' 
heritance,  by  the  possessor  of  it. 

Thus,  whilst  Grotius  maintains,  that  a  patrimonial  kingdom  is,  in  i^* 
self,  a  divisible  inheritance,  and  cannot  be  made  indivisible,  withMl 
some  positive  act  of  the  society;  the  nature  and  ends  of  social  ubioB) 
and  of  civil  government,  will  rather  lead  us  to  conclude,  on  the  eoo- 
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trary^  that  all  states,  whether  the  civil  power  in  them  is  held  patrioKH 
niallj  or  otherwise,  are  indivisible  in  themselves,  and  cannot  be  made 
divisible  without  some  positive  act,  in  which  the  people  concur  to  make 
them  so. 

Though  the  possessor  of  a  patrimonial  kingdom,  if  such  a  tenure  of 
civil  power  had  been  any  where  established,  would  have  a  right  to  ap- 

Eoint  his  successor  by  will,  or  by  any  other  act  of  his  own;  yet  if  he 
ad  neglected  to  appoint  a  successor,  it  may  reasonably  be  questioned, 
whether  the  kingly  power  would  descend  in  intestate  succession,  un- 
less the  civil  law  had  made  the  kingdom  hereditary  upon  failure  of  such 
an  appointment.  For  a  patrimonial  right  in  the  sovereign  power,  which 
is  an  incorporeal  thing,  is,  in  this  respect,  like  the  property  of  an  indi- 
vidual in  corporeal  things:  *  the  proprietor  of  a  thing  has  a  right  to  dis- 
pose of  it  by  will;  but  if  he  has  made  no  will,  neither  his  children  nor 
any  one  else,  can  claim  it  in  intestate  succession  without  the  aid  of  po- 
sitive law.  Upon  these  principles,  the  death  of  a  patrimonial  king 
would  put  an  end  to  the  succession,  and  the  sovereign  power  would  re- 
turn to  the  body  of  the  society  from  whence  it  originally  came,  if  he 
had  appointed  no  heir,  and  the  civil  law  had  not  appointed  one  for  him. 
If  we  suppose,  what  our  author  takes  for  granted,  that,  in  a  patrimo- 
nial monarchy,  the  tenure,  by  which  the  sovereign  power  is  held,  will 
make  it  descend  as  an  intestate  inheritance  without  the  aid  of  any  posi- 
tive law,  when  the  last  possessor  has  not  appointed  an  heir;  the  next 
question  will  be,  to  whom  this  power  will  descend?  Let  us  suppose 
that  it  will  descend  to  his  children;  and  then  the  question  will  be,  in 
what  order  his  children  are  to  inherit^  All  of  them  have  equal  claims: 
but  they  cannot  all  inherit  at  once.  The  state  cannot  be  divided  amongst 
them,  so  that  each  of  them  may  have  kingly  power  over  a  separate  part: 
because  a  state  is,  in  its  own  nature,  one  indivisible  thing.  And  the^ 
cannot  inherit  this  power  jointly;  because  the  constitution  is  monarchi- 
cal, by  the  supposition;  and  such  a  joint  inheritance  of  the  soverei^ 
power  would  change  it  into  an  aristocracy.  Therefore,  to  satisfy  their 
equal  claims,  they  must  take  one  after  another.  This  is  the  rule  in  all 
indivisible  things,  whether  they  are  corporeal  or  incorporeaL  Thus 
the  several  fellows  of  a  college  in  our  universities,  have  an  equal  right 
to  the  common  emoluments  of  their  places  or  fellowships.  The  rents 
and  other  profits  arising  from  the  estate  of  the  college,  are  divisible 
emoluments,  and  each  of  the  fellows  may  receive  his  respective  share 
of  them  at  the  same  time,  in  such  proportion  as  the  statutes  or  customs 
of  the  college  direct.  But  the  right  of  succeeding  to  an  ecclesiastical 
benefice,  which  is  in  the  patronage  of  the  college,  is  an  indivisible 
emolument:  they  have  all  an  equal  right  to  succeed  to  it,  when  it  hap- 
pens to  be  vacant,  but  only  one  of  them  can  succeed  at  one  and  the  same 
time.  Therefore,  to  satisfy  this  right,  they  must  succeed  to  it  one  after 
another,  in  that  order  which  has  been  established  by  the  local  statutes, 
or  by  the  customs  of  the  college,  or  by  the  particular  appointment  of 
the  donor. 

Our  author's  rule  in  patrimonial  kingdoms,  when  they  become  here- 
ditary by  accident,  is,  that  each  child  of  the  last  possessor,  whether  it 
is  a  male  or  a  female,  is  to  succeed  according  to  the  order  of  birth,  fin 
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kingdoms,  which  are  not  patrimonial,  but  are  made  hereditary  in  intes- 
tate succession^  by  the  act  of  the  people,  he  proposes  a  rule,  irhicb  is 
something  different  from  this,  and  gives  a  preference  to  the  males  be- 
fore the  females,  though  the  males  should  happen  to  be  younger  than 
the  females.     He  does  not  inform  his  readers  why  he  makes  this  differ- 
ence: but  the  reason,  by  which  he  supports  the  latter  rule,  will  help 
us  to  conjecture  upon  what  reason  he  founds  the  former.     In  kingdoms, 
which  are  made  hereditary  by  the  act  of  the  people,  he  says,  that  the 
males  will  be  preferred,  in  the  succession,  before  the  females;  because 
the  former  are  more  fit  for  the  business  of  war  and  of  civil  government 
But  if  a  view  to  the  security  and  common  interest  of  the  society  is  what 
gives  a  preference  to  the  males  before  the  females,  in  kingdoms  which 
are  made  hereditary  by  the  act  of  the  people,  we  may  reasonably  con- 
clude, that  he  gives  no  such  preference  in  patrimonial  kingdoms  which 
become  hereditary  by  accident,  because  he  supposes,  that,  in  the  sue- 
cession  to  kingdoms  of  this  sort,  no  regard  is  to  be  had  to  the  security 
and  common  interest  of  the  society,  that  nothing  is  to  be  considered  b^ 
sides  the  benefit  of  the  reigning  family;  and,  consequently,  that  the  or- 
der, which  is  to  be  followed  in  the  suceession,  is  the  order  which  nature 
has  marked  out  in  this  family  by  priority  of  birth.     But  if  this  was  the 
reason  why  he  made  a  difference  between  the  rules  of  suceession  in 
these  two  sorts  of  kingdoms,  it  will  not  be  sufficient  to  suppra^  this  diA 
ference.     For,  since  the  security  and  common  interest  c2f  the  slate  is 
the  end  of  social  union,  it  must,  likewise,  be  the  end  of  civil  govern- 
ment: and,  consequently,  wherever  civil  law  has  given  no  express  di- 
rections about  the  order  of  succession  to  the  civil  power,  the  succession 
is  to  be  directed  by  this  principle,  as  well  in  patrimonial  king^doms, 
which  become  hereditary  in  intestate  succession,  by  accident,  as  in 
kingdoms  which  are  made  hereditary  bv  the  fi-ee  consent  of  the  pe^^ile. 
Rules  of  simply      YIII.  It  will  be  needless  to  inquire  what  the  order  of 
hereditMy  succcs-  succession  is,  where  the  law  has  exactly  pointed  it  out. 
*'^"'  But  if  the  law  has  done  nothing  more  than  make  the 

kingly  power  hereditary  in  intestate  succession,  by  transmitting  it  to 
the  heirs  of  the  last  possessor  of  it,  without  allowing  him  to  dispose  of 
it  by  will,  or  by  any  other  act  of  his  own,  we  are  then  to  inquire  what 
will  be  the  natural  operation  of  such  a  law. 

Hereditary  succession,  as  we  have  before  observed,  is  either  simple 
or  lineal.  *  Grotius,  indeed,  does  not  give  the  name  of  hereditary  suc- 
cession to  the  latter  sort.  But  we  shall  find,  presently,  that  lineal  suc- 
cession is  hereditary  in  its  own  nature,  and  differs  from  simple  succes- 
sion only  in  respect  of  the  order  in  which  the  heirs  are  placed. 

The  succession  is  simply  hereditary,  if,  upon  the  death  of  the  last 
possessor  of  the  kingly  power,  those  persons  who  are  nearest  to  hin  in 
blood,  stand  first  in  the  order  of  succession,  and  all,  who  are  equally 
near  to  him  in  blood,  have  an  equal  right  to  succeed  him. 

f  Our  author's  first  rule  about  kingdoms,  which  are  made  simply  he- 
reditary in  intestate  succession,  by  the  free  consent  of  the  peo[de,  is, 
that  such  kingdoms  are  indivisible.  But  this  rule,  as  we  have  alreedy 
proved,  is  not  peculiar  to  kingdoms  of  this  sort:  it  extends  to  DstrisMH 
nial  kingdoms,  whether  they  are  disposed  of  by  any  act  of  the  last  pos- 
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sessor,  before  his  death,  or  become  hereditary  in  intestate  succession 
for  want  of  such  a  disposition. 

'*  Secondly,  where  the  civil  law  calls  the  head  of  any  family  to  the 
succession,  and  makes  the  kingly  power  hereditary  in  his  family,  no 
persons  come  within  the  view  of  this  law,  besides  such  as  are  descend- 
ed from  him.  His  collateral  relations,  by  affinity  or  by  blood,  cannot 
claim  to  succeed  to  what  was  given  to  him  for  his  personal  qualities, 
iand  to  his  family  after  him,  either  as  a  reward  of  his  merit,  or  upon  the 
prospect  that  the  like  personal  qualities  would  be  cultivated  in  thai 
family.  Therefore,  if  his  direct  descendants  fail,  the  power  with  which 
he  was  invested,  reverts  to  the  body  of  the  society,  notwithstanding 
there  should  be  some  collateral  branches  left,  that  descended  originally 
from  the  same  stock  with  him. 

t  Thirdly,  his  descendants,  if  they  are  not  born  in  such  marriage  as 
the  laws  of  the  country  have  established,  cannot  claim  to  succeed  him 
by  the  aid  of  the  law.  A  perpetual  contract  of  cohabitation  in  any 
other  form,  though  it  might  be  a  valid  marriage  by  the  law  of  nature,  ib 
not  sufficient  to  give  them  such  a  claim:  both  because  they  will  be  lia- 
ble to  contempt  upon  their  mother's  account,  if  she  was  not  thought  a 
fit  person  to  be  received  as  the  wife  of  their  father,  according  to  the 
matrimonial  laws  of  the  country;  and,  likewise,  because  the  state, 
which  has  fixed  the  succession,  has  a  right  to  as  great  a  degree  of  cer- 
tainty, as  the  nature  <tf  the  thing  will  allow  of,  that  the  person,  who 
succeeds  to  the  crown,  is  not  spurious;  and  this  degree  of  certainty 
cannot  be  had  in  the  view  of  the  civil  law,  unless  the  marriage  of  the 
parents  is  conformable  to  this  law.  i  Puffendorf  observes  farther,  that, 
in  order  to  take  away  all  suspicion  of  a  supposititious  birth^  it  is  the 
custom,  in  some  countries,  for  the  queens  to  be  dc^livered  in  an  open 
chamber,  before  a  large  assembly  of  the  nobility,  or  other  principal  per- 
sons of  both  sexes. 

Fourthly,  ^amongst  those  who  are  equally  near  in  blood  to  the  last 
possessor  of  the  kin^y  power,  the  males  are  to  be  preferred  to  the  fe- 
males. The  reason  of  this  rule  has  been  mentioned  before:  in  this 
case,  as  in  all  others  which  are  not  provided  for  by  the  express  direc- 
tions of  the  law,  regard  is  to  be  had  to  the  common  interest  of  the  so- 
ciety in  interpreting  such  laws  as  relate  to  the  civil  government,  and  in 
determining  their  operation:  and  the  presumption  is,  that  the  males  are 
generally  better  qualified  than  the  females,  not  only  to  defend  the  so- 
ciety in  times  of  war,  but,  likewise,  to  contrive  for  its  benefit  in  times 
of  peace. 

Under  this  fourth  rule,  Orotius  has  occasion  to  mention  substitution, 
which  is  an  act  of  the  civil  law  that  brings  the*child  into  the  place  of 
his  deceased  parent.  We  shall  find,  presently,  that  substitution  is  of 
4wo  sorts.  But  the  sort  which  takes  place  in  simply  hereditary  suc- 
cession, only  makes  the  child,  by  fiction  of  law,  as  near  in  blood  to  the 
grandfather  or  other  ancestor,  as  the  deceased  parent  would  have  been, 
if  he  had  been  living;  that  is,  it  places  the  child  in  the  same  degree  of 
proximity  to  such  ancestor,  that  the  deceased  parent  stood  in  before  his 
death.     Thus  suppose,  that  the  last  possessor  of  a  kingdom  had  any 

•  Grot  Lib.  H.  Cap.  VII.  4  XV.  f  Ibid.  4  XVI. 

t  See  Book  Vll.  Chap.  Vn.  §  XH.  §  Grot  Ibid.  ^  XVH. 


574  INSTITUTES  OF  B.  IL 


number  of  sons  and  daughters;  that  one  of  these  sons  died  before 
and  that  the  son  who  died,  left  a  child,  which  will,  in  course,  be  the 
grandchild  of  the  last  possessor:  then,  ^  the  civil  law  has  established 
substitution,  this  grandchild  will  stand  in  the  same  degree  of  proximity 
to  the  grandfather,  by  the  act  of  the  law,  that  his  parent  stood  in  by  na- 
ture. From  hence  it  follows,  that,  in  determining  the  operation  of  a 
civil  law,  which  establishes  simply  hereditary  succession,  we  are  to 
consider  whether  the  laws  of  the  country  have  introduced  substitution 
or  not.  If  substitution  is  not  allowed  of,  the  surviving  children  of  the 
last  professor  of  the  kingly  power,  are  nearer  to  him,  in  blood,  than  the 
grandchild;  so  that  they  will  stand  before  the  grandchild  in  the  succes* 
sion,  and  amongst  them  the  males  will  stand  first.  But  if  the  law  has 
introduced  substitution,  the  grandchild  and  the  children  will  be  in  the 
same  de'gree  of  proximity;  and,  consequently,  as  the  kingly  power  ean 
descend  only  to  one  of  them,  if  the  grandchild  should  be  a  male,  and 
the  children  females,  it  would  descend  to  the  grandchild,  and  not  to  one 
of  the  children. 

Fifthly,  *in  simply  hereditary  succession,  amongst  the  male  descend- 
ants, who  are  in  the  same  degree  of  proximity,  either  by  nature  or  by 
substitution,  or  if  there  are  no  males,  then  amongst  the  females,  the  eld^ 
will  stand  first  in  the  succession:  because,  where  other  circustances 
are  equal,  that  person,  who  has  the  advantage  of  age,  is  presumed  to 
be  of  more  perfect  judgment  than  the  rest,  and,  upon  this  aceounl,  to 
be  more  fit  for  the  business  of  government:  or  if  all  of  them  are  too 
young  to  be  fit  for  this  important  business  just  now;  yet  the  penon, 
who  has  the  advantage  of  age,  will  be  sooner  fit  for  it  than  the  resL 

It  is  possible,  that  one  persen  may  have  the  advantage  of  age,  whilst 
another  has  the  advantage  of  sex;  that  is,  one  of  the  female  descendants 
may  be  older  than  any  of  the  males:  the  question  then  would  be,  which 
of  these  two  ought  to  stand  first  in  the  order  of  succession;  whettier 
the  preference  is  to  be  given  to  the  female  on  account  of  her  age,  or  to 
the  male  on  account  of  his  sex?  Grotius  replies,  that  the  advantage  of 
sex  is  perpetual;  whereas,  the  advantage  of  age  is  only  temporary. 
Though  the  male  claimant  should  not  happen  to  be,  at  present,  as  mature 
in  judgment  as  the  female,  yet  he  will  be  as  mature  after  some  time: 
whereas,  the  female  can  never  obtain  that  advantage,  in  respect  of  the 
.business  of  government,  which  the  male  derives  from  his  sex.  Since, 
therefore,  a  perpetual  advantage  is  to  be  preferred  to  a  temporary  one, 
our  author  determines  the  question  in  favour  of  the  younger  male. 
Lineally  heredita-  IX.  The  substitution  that  we  have  been  speaking  of, 
ry»icceanon^  is  of  the  imperfect  sort;  it  only  brings  the  child  into  the 
^  *"  same  degree  of  proximity  with  the  deceased  parent,  in 

respect  of  the  parent's  &ther,  who  is  the  child's  grandfiither;  and  thea 
leaves  such  child,  as  to  the  order  of  succession,  in  the  same  place  which 
its  own  sex,  or  its  own  age,  gives  it  But  perfect  substitution  goes  &r* 
ther,  and  brings  the  child,  in  all  respects,  into  the  place  of  its  deceased 
parent:  the  law,  by  this  sort  of  substitution,  looks  upon  the  child  not 
only  to  be  as  near  to  its  grandfather,  as  its  deceased  parent  was,  but, 
likewise,  puts  it  into  the  same  place  that  its  parent  was  in,  as  to  the 
order  of  succession. 

*  Giot  lib.  n.  c«p.  vu.  §  yni. 
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Hereditary  succession,  which  would  be  simple  if  the  civil  law  of  the 
country  only  allowed  of  imperfect  substitution,  will  become  lineal  by 
means  of  perfect  substitution.  Where  sovereignty  is  transmitted  ac- 
cording to  the  order  of  simple  inheritance,  the  eldest  son  of  the  person, 
who  was  in  possession  of  it,  will  succeed  to  it  upon  the  death  of  his 
father,  if  he  survives  his  father.  But  if  he  dies  before  his  father,  and 
his  children  are  brought  into  his  place  only  by  imperfect  substitution, 
though  the  law  will  look  upcm  them  to  be  as  near  to  their  grandfather 
as  their  father  was,  it  will  not  bring  them  fully  into  his  place,  or  will 
not  give  them  the  same  rank,  in  the  order  of  succession,  that  he  had: 
their  uncles  and  aunts,  who  are  the  children  of  their  grandfather  by 
blood,  will  have  the  same  legal  right  to  succeed  to  their  grandfather 
upon  his  death  that  they  have,  who  are  considered  as  his  children  by 
legal  substitution;  and  amongst  the  equal  claimants,  the  eldest  male, 
whether  it  is  a  younger  son,  or  a  grandson  by  the  eldest  son,  will  stand 
first  in  the  order  of  succession.  But  perfect  substitution  brings  the 
children  of  the  eldest  son  fully  into  their  father's  place  upon  his  death; 
it  makes  them,  in  all  respects,  the  perfect  representatives  ot  their  fether, 
and,  consequently,  gives  them  the  same  rank^  in  the  order  of  succes- 
sion, that  he  had.  It  produces  the  same  effect,  in  respect  of  his  grand- 
children, or  other  remoter  descendants;  .that  is,  in  respect  of  the  whole 
branch  or  line,  which  is  derived  from  him.  As  he,  therefore,  if  he  was 
alive,  would  stand  before  his  younger  brothers,  so  his  whole  line,  his 
children,  and  grandchildren,  and  other  remoter  descendants,  whether 
they  are  hiales  or  females,  will  stand  before  those  brothers  and  all  their 
descendants.  In  this  eldest  line  the  males,  upon  every  descent,  will  be 
preferred  to  the  females,  who  are  in  the  same  degree,  or  same  part  of 
the  line;  and  amongst  the  males,  the  eldest  will  be  preferred  to  the  rest, 
as  they  are  in  simple  succession:  for  the  only  difference  between  sim- 
ple and  lineal  succession  is  what  arises  from  the  difference  between  im- 
perfect and  perfect  substitution:  and  when  we  have  allowed  for  this 
difference,  both  sorts  of  succession  are  governed  by  the  same  rules. 
Thus,  by  means  of  perfect  substitution,  and  of  a  constant  preference 
given  to  the  eldest  son,  where  there  is  any  son,  the  inheritance  will, 
upon  every  descent,  be  transmitted  in  the  line  which  is  derived  from 
the  eldest  son,  as  long  as  there  are  any  descendants  in  this  line,  with- 
out passing  to  the  younger  sons,  or  to  any  of  their  descendants.  If  it 
should  happen,  that,  in  any  part  of  this  line,  there  are  no  male  heirs, 
the  inheritance  will  not  pass  from  thence  into  any  other  line,  in  which 
there  are  male  heirs,  but  the  females,  being  brought  by  substitution  into 
the  place  of  their  male  ancestor,  will  inherit,  and  amongst  these  the 
eldest  will  stand  first,  as  in  simple  succession;  and  then  the  inheritance 
will  be  transmitted  to  the  eldest  male  line,  which  is  derived  from  her; 
or  if  she  has  no  male  issue,  then  to  the  eldest  female  line.  When  no 
issue,  either  male  or  female,  is  left  in  the  eldest  line,  the  inheritance 
passes  into  the  next  line:  but  in  determining  which  is  the  next  line,  we 
are  to  go  no  farther  than  to  a  line,  which  is  derived  from  the  same  im- 
mediate ancestor  with  the  last  possessor,  if  there  is  any  such  line:  for, 
since  perfect  substitution  brings  all  the  descendants  of  this  ancestor 
fully  into  his  place,  the  several  lines,  which  are  derived  from  him,  will 
stand  in  the  succession,  as  he  did;  that  is,  before  all  his  collateral  rela- 
tions, and  before  all  the  lihes  which  are  derived  from  them. 
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Perhaps  the  fbUowiDg  diagram  may  help  to  clear  up  (hi*  wIh^ 
matter: — 

A 

B  C  L 

D 


E  H 


I  K 

First,  if  A,  the  possessor  of  sovereign  or  other  civil  power,  has  three 
children,  B,  C,  L,  or  any  other  number,  of  which  B,  the  eldest  child,  b 
a  dau^ter,  and  the  two  other  children,  C  and  L,  are  sons;  all  these 
children  are,  by  birth,  in  the  same  degree  of  proximity  to  A,  or  are 
equally  near  to  him.  And  upon  his  death,  if  they  all  survive  him,  and 
the  law  has  made  the  power,  which  he  possessed,  hereditary,  this 
power  will  ^e  transmitted  by  the  law  to  C,  the  eldest  male,  either  ia 
simple,  or  in  lineal  succession. 

Secondly,  suppose  C  to  die  before  A,  and  to  leave  a  son  D;  then,  if 
the  law  has  not  established  substitution,  of  any  sort,  B  and  L  will  be 
one  degree  nearer  to  A  than  D  is;  and,  upon  the  death  of  A,  B  and  L 
will  stand  before  D  in  the  succession;  and,  of  these  two,  L,  upon  ae- 
count  of  his  sex,  will  stand  first.  This  is  hereditary  successioii  with- 
out substitution. 

Thirdly,  if  the  law  has  established  substitution,  it  brings  the  grand- 
child, D,  into  the  place  of  its  deceased  parent  C.  But  if  the  snhsdtih 
tion  is  only  of  the  imperfect  sort,  the  law  only  brings  D  into  the  plsee 
of  C,  in  respect  of  proximity  to  the  ancestor  A,  and  not  in  respect  U 
the  order  of  succession.  Thus,  B,  D  and  L,  being  in  the  same  degree 
of  proximity,  B  and  L,  by  birth,  and  D,  by  imperfect  substitution,  the 
eldest  male  amongst  them,  or  the  eldest  female,  if  there  is  no  male,  will 
stand  first  in  the  order  of  succession,  upon  the  death  of  A.  So  that,  if 
B  is  a  female,  and  D  and  L  are  both  males,  the  advantage  of  sex  will 
place  both  D  and  L  before  B,  whether  she  is  older  or  younger  thaa 
they;  and  it  will  depend  upon  the  comparative  ages  of  D  and  L,  which 
of  these  two  shall  stand  first.  If  D  is  a  male,  and  both  B  and  L  are  fe- 
males, D  will  stand  first,  by  the  advantage  of  his  sex,  of  whatever  age 
he  is.  If  there  is  no  male  L,  and  B  and  D  are  both  females,  then  the 
comparative  ages  of  these  females  will  determine  their  respective  places 
in  tne  order  of  succession.  For  though  D,  by  the  supposition,  i^  s 
grandchild  of  A,  by  an  eldest  son,  G,  yet  imperfect  substitutioD,  which 
brings  D  into  the  place  of  C,  only  in  respect  of  proximity  to  A,  does 
not  give  the  grandchild,  D,  that  place  which  its  father  had  in  the  order 
of  succession,  but  leaves  D  in  the  place  or  rank  which  its  own  sex  and 
age  will  give  it,  when  compared  with  the  sex  and  age  of  B  and  L,  who 
are  as  near  to  A,  by  birth,  as  D  is  by  substitution.  This  is  the  form  of 
hereditary  succression,  with  substitution  of  the  imperfect  sort. 

Fourthly,  if  the  laws  of  the  country  establish  perfect  substitution, 
the  order  of  hereditary  succession  will  then  be  lineal.  D,  the  grand- 
child of  A,  by  the  eldest  son,  C,  will,  upon  the  death  of  C,  be  brought, 
by  perfect  suostitution,  into  the  place  of  C,  in  all  respects:  the  law,  by 
considering  D  as  the  perfect  representative  of  C,  brings  D  not  only  into 
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the  same  degree  of  proximity  to  A,  in  which  C  stood,  but,  likewise, 
into  the  same  place  in  the  order  of  succession.  Therefore,  upon  the 
death  of  A,  the  inheritance  will,  by  this  perfect  substitution,  be  trans- 
mitted to  the  grandchild,  D,  in  preference  to  either  B  or  L,  as  it  would 
have  been  transmitted  to  C,  if  C  had  been  alive;  notwithstanding  D 
should  be  a  female,  and  either  B  or  L  should  be  a  male;  or  notwith- 
standing D  should  be  a  younger  male  than  either  B  or  L.  For  perfect 
substitution,  when  it  has  brought  the  gt^ndchild,  D,  into  the  same  de- 
gree of  proximity  to  A^  in  which  the  deceased  parent,  C,  stood,  does 
not  leave  D  to  take  that  place  in  the  order  of  succession,  which  its  own 
sex,  or  its  own  age,  Would  give  it  in  this  degree  of  proximity,  .but  gives 
it,  in  all  respects,  the  place  of  its  parent  C.  By  the  same  sort  of  sub- 
stitution, all  the  descendants  of  C;  that  is,  the  whole  branch  of  the  fa- 
mily, or  the  whole  line,  which  is  derived  from  C,  will  be  brought  up 
into  the  place  of  C|  in  the  same  manner  with  D:  and,  consequently,  all 
the  descendants,  in  this  line,  will  stand  before  B  and  L,  in  the  order  of 
succession,  and  before  all  their  descendants.  The  inheritance,  upon 
ev^ry  descent,  will  be  transmitted  in  the  same  order.  The  eldest  son 
will  stand  before  all  the  other  children  of  the  same  family,  if  he  is  alive, 
as  he  would  in  simple  succession;  and  his  children,  if  be  is  dead,  will, 
in  lineal  succession,  be  brought  by  perfect  substitution  into  his  place, 
and  the  inheritance  will  be  transmitted  to  them,  as  it  would  have  been 
to  him;  and  the  eldest  male,  or,  if  there  is  no  male,  the  eldest  female 
amongst  them>  will  stand  first.  E  and  H,  the  immediate  deseendants 
of  D,  are  in  the  sahie  degree,  or  same  part  of  the  eldest  male  line, 
which  is  derived  from  C;  that  is,  they  are  children  of  the  same  parent 
in  this  eldest  male  line;  and  amongst  these,  the  eldest  male  will  stand 
first,  as  in  simple  succession.  If,  therefore,  E,  the  eldest  child,  is  a 
daughter,  and  H,  the  younger  child,  is  a  son,  the  inheritanee  will  be 
transmitted  to  H,  and  to  the  line  which  is  derived  from  him.  But  if 
H,  the  son,  was  to  die  without  issue,  the  inheritance  would  be  trans- 
mitted to  E,  the  daughter.  Or  if  E  and  H  are  both  daughters,  then  the 
inheritance  will  be  transmitted  to  E,  who  is  the  elder.  Upon  either  of 
the  events  last  mentioned,  or  upon  others  of  the  like  sort,  where  there 
is  a  failure  of  male  issue  in  the  eldest  male  line,  the  inheritance  will  not 
pass  from  thence  into  any  younger  male  line  derived  from  L,  though 
there  should  be  male  issue  in  this  younger  line:  for  E  and  H,  and  all 
other  children,  if  there  are  any  other  in  this  part  of  the  line,  derived 
from  C  and  D,  are  brought,  by  perfect  substitution,  into  the  place  of  D; 
and  though,  amongst  these  children,  the  eldest  male,  if  there  are  any 
males,  stands  first,  yet  the  females  are  only  postponed  till  there  are  no 
males,  they  are  not  excluded  from  the  succession.  If  E  and  H  are  both 
males,  or  if  they  are  both  females,  so  that  E,  who  is  the  eldest  of  them, 
stands  first  in  the  succession,  then,  upon  the  death  of  E,  without  issue, 
the  eldest  line,  derived  from  D,  will  be  extinct,  and  the  inheritance  will 
pass  into  the  next  line.  But  in  determining  which  is  the  next  line,  we 
are  to  go  back,  not  to  any  remote  ancestor.  A,  but  only  to  the  next  im- 
mediate ancestor  from  whom  the  line,  that  is  extinct,  and  some  other 
line,  that  is  not  extinct,  were  derived.  If,  therefore,  the  line  E,  which 
is  supposed  to  be  exhausted,  and  some  other  line,  H,  which  is  not  ex- 
hausted, but  has  the  heirs,  I  and  K,  in  it,  were  both  derived  from  some 
immediate  ancestor,  D,  die  inheritance  will  pass  into  the  line  H,  and 
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not  into  any  other  line,  B  or  L,  which  was  derived  from  some  remoter 
ancestor,  A.  For  all  the  descendants  of  the  immediate  aneestor,  D,  are 
brought,  by  perfect  substitution,  into  his  place  in  the  order  of  sucees* 
sion;  and,  consequently,  as  he  stood  before  any  of  his  collateral  rela- 
tions, B  or  L,  so  his  descendant,  H,  will  stand  before  them,  and  befixre 
any  of  their  descendants. 

In  any  country,  where  the  law  has  made  the  succession  to  kin^y 
power  hereditary,  *  Grotius  informs  his  readers  by  what  means  they 
may  be  enabled  to  judge,  whether  this  succession  is  of  the  simple  or  of 
the  lineal  sort.  If  the  written  law  of  the  country  has  expressly  de- 
clared what  sort  of  hereditary  succession  it  designed  to  establish,  there 
can  be  no  room  to  doubt  about  this  matter.  Or  if  the  written  law  has 
only  established  hereditary  succession,,  and  has  not  declared  of  which 
sort  it  shall  be,  we  must  be  guided  by  the  unwritten  law  of  custom  or 
usage.  It  can  scarce  be  supposed,  in  any  state,  where  a  monarchy, 
either  absolute  or  limited,  and  an  hereditary  succession  to  the  kingly 
power  have  been  long  established  by  law,  that  there  has  been  no  cus- 
tom or  usage  relative  to  the  descent  of  kingly  power,  which  will  deter- 
mine whether  it  is  to  descend  in  simple  or  in  lineal  succession.  But  if 
such  a  case  should  happen,  we  are  then  to  consider  what  sort  of  sac- 
cession  obtains  in  other  indivisible  inheritances.  Where  the  titles  of 
honour,  which  are  incorporeal  things,  are  indivisible  inheritances,  and 
where  land,  when  it  descends  in  intestate  succession,  is  an  indivisibie 
inheritance,  if  the  law,  which  makes  them  hereditary,  transmits  them 
according  to  the  order  of  lineal  succession,  this  is  an  evidence,  that  the 
law,  whenever  it  speaks  of  hereditary  succession,  means  lineal,  and  not 
simple  succession.  Grotius  adds,  that  if  a  child  of  an  eldest  son,  has 
the  same  rank  or  precedence  in  all  public  assemblies,  upon  the  death  of 
its  father,  that  the  father  would  have  had  if  he  had  been  alive,  this 
shows  us,  that  the  child  is  brought,  by  perfect  substitution,  into  the 
place  of  his  father,  and,  consequently,  that  the  legal  succession  is  of  the 
lineal  sort. 

t  Lineal  succession  may  be  either  cognatic  or  agnatic.  The  En^&k 
reader  should  here  be  told,  that  all  the  kindred  of  a  man,  or  all  who  are 
derived  from  the  same  stock  with  himself,  whether  by  a  male  or  by  a 
female  line,  are  included  in  the  general  meaning  of  the  Latin  word 
cognaH:  whereas,  those  only  who  are  derived  from  the  same  stock,  by 
a  male  line,  are  included  in  the  word  agnati.  From  hence,  he 
understand,  that  the  lineal  succession,  which  we  have  been 
is  cognatic;  as  it  calls  all  the  descendants,  in  the  eldest  line,  to  the  in- 
heritance, whether  they  are  males  or  females;  though  it  postpones  the 
females,  and  calls  the  males  to  the  inheritance  before  them,  in  the  same 
part  of  this  line.  But  all  females,  and  all  who  are  derived  from  females^ 
are  excluded  from  the  inheritance  in  agnatic  lineal  succession,  lliere- 
fore,  in  cognatic  succession,  the  inheritance  will  not  pass  out  of  the 
eldest  line  into  the  next,  as  long  as  any  issue,  whether  male  or  female, 
remains  in  the  eldest.  But  in  agnatic  succession,  it  will  pass  out  of  the 
eldest  line  into  the  next,  when  all  the  males,  who  are  derived  ' 
males,  are  exhausted  in  the  eldest,  though  there  should  be  females 
males,  derived  from  females,  still  remaining  in  it 
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The  operation  of  civil  law,  where  it  establishes  lineal  succession,  is 
explained  by  *Grotius  in  a  different  manner.  He  agrees  with  us  in 
maintaining,  that,  in  simple  succession,  the  law  gives  the  immediate 
heir  only  an  expectancy  of  succeeding  to  the  kingdom;  and  that  this 
expectancy  never  amounts  to  a  perfect  right,  till  the  death  of  his  ances- 
tor brings  him  into  actual  possession.  But  then  he  contends,  that,  in 
lineal  succession,  the  immediate  heir  of  a  kingdom,  though  he  cannot 
have  possession  of  it  in  fact,  till  the  death  of  his  ancestor,  has  posses* 
sion  of  it  in  law,  as  soon  as  he  is  born;  that  the  law  first  changes  his 
expectancy  into  a  perfect  right  of  succeeding  to  the  kingdom,  and  then, 
considering  this  perfect  right  as  if  it  was  in  possession,  transmits  it, 
upon  his  death,  from  him  to  his  descendants,  not  only  if  he  survives  his 
ancestor,  and  so  comes  into  possession  in  fact;  but,  likewise,  if  he  hap- 
pens to  die  before  his  ancestor,  and  so  never  has  possession,  in  fiict,  at 
all.  We  shall  be  able  to  judge,  whether,  the  law  operates  in  this  man- 
ner, if  we  examine  some  of  the  effects  which  are  produced  by  it.  Let 
UB  suppose  the  possessor  of  a  kingdom  to  have  two  or  more  daughters; 
the  eldest  of  them,  if  there  was  no  son  born  before  her,  is,  at  the  time 
of  her  birth,  the  expectant  heir,  where  the  law  has  established  cognatic 
lineal  succession:  and  if  no  son  is  born  afterwards,  she  will  succeed 
her  fiither  in  the  kingdom.  Shall  we  say  here,  that  this  eldest  daugh- 
ter has  possession  of  the  kingdom,  in  law,  from  the  hour  of  her  birth? 
that  the  law  changed  her  expectancy  into  a  perfect  right,  and  will  trans- 
itiit  this  right  to  her  issue,  whenever  she  dies?  If  we  say  this,  the  con- 
sequence will  be,  that  notwithstanding  there  should  be  a  son  born  after 
her,  yet  this  eldest  daughter  will  take  the  inheritance  before  him:  for 
the  same  law,  which  had  improved  her  expectancy  into  a  perfect  right 
of  succession,  before  he  was  born,  cannot  defeat  this  right  afterwards, 
by  calling  him  to  the  inheritance  instead  of  her.  And  thus  a  female 
would  be  placed  before  a  male,  of  the  same  degree,  by  such  an  opera- 
tion of  law  as  Grotius  describes.  Or  shall  we  say,  on  the  contrary, 
that  the  law  does  not  improve  her  expectancy  into  a  right,  because  it  is 
only  an  eventual  expectancy,  and  may  be  defeated  by  the  birth  of  a 
son?  If  we  take  this  part  of  the  alternative,  the  consequence  will  be, 
that  she  never  can  have  a  perfect  right  at  all,  as  long  as  her  father  lives; 
because  so  long  the  birth  of  a  son  is  a  possible  event.  Let  us,  there- 
fore, suppose  farther,  that  this  eldest  daughter  dies  before  her  father, 
and  leaves  issue,  and  that  her  father  dies  afterwards  without  having  a 
son;  then,  in  the  usual  course  of  cognatic  lineal  succession,  one  of  her 
children  will  succeed  her  father  in  the  kingdom,  in  preference  to  her 
sisters,  and  to  all  their  descendants.  But  the  law  certainly  does  not 
produce  this  effect,  by  giving  her  a  perfect  right  to  the  succession,  and 
by  transmitting  this  right  to  her  children  upon  her  death:  for  it  was 
granted,  from  the  beginning,  that  the  law  gave  her  no  such  right,  and, 
consequently,  it  must  be  granted,  likewise,  that  no  such  right  could  be 
transmitted  from  her  to  them. 

But  the  common  rules  of  simple  succession,  with  the  help  of  perfect 
substitution,  will  explain  this  whole  matter.  Though  all  the  daughters 
are  expectant  heirs  of  their  father,  yet  only  one  of  them  can  inherit  the 
kingdom;  because  it  is  an  indivisible  thing:  and  the  advantage  of  age 
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will  give  the  preference  to  tbe  eldest.  The  law,  therefore,  by  mjduDg 
the  kingdom  hereditary,  will  transmit  it  to  her  upon  the  death  of  her 
father,  if  he  dies  possessed  of  it,  and  has  no  son,  and  she  survives  him. 
Or  if  she  dies  before  him,  and  leaves  issue,  perfect  substitution  will 
bring  this  issue  up  into  her  place,  and  will  enable  it  to  take  the  inhe- 
ritance, as  she  would  have  taken  it;  that  is,  before  any  of  her  ststers. 
Or,  lastly,  if  there  should  be  a  son  born  after  her,  this  son  will  be  an 
expectant  heir  amongst  his  sisters,  and  the  advantage  of  his  sex  will 
place  him  before  them  all,  and  before  all  their  descendants,  in  the  order 
of  succession. 

We  may  try  whether  our  author's  principle  would  produce  the  pro- 
per effects  of  lineal  succession  in  another  example.  When  the  posses- 
sor of  a  kingdom,  where  lineal  succession  is  established,  has  a  brother; 
this  brother  will  hav^  an  expectancy  of  succeeding  him  in  the  kingdom, 
as  long  as  he  has  no  children.  But  the  law  cannot,  from  the  first,  im- 
prove this  expectancy  into  a  perfect  right  of  succession:  because  if  it 
did,  the  brother  would  stand  in  the  order  of  succession  before  any  chil- 
dren of  the  king,  that  might  be  born  afterwards.  Upon  our  author's 
principles,  this  consequence,  as  inconsistent  as  it  is  with  the  order  in 
which  the  heirs  are  placed  in  lineal  succession,  cannot  be  avoided,  with- 
out affirming  that  the  expectancy  of  the  brother  is  not  improved  by  the 
law  into  a  rieht  of  succession,  till  it  appears  that  the  possessor  of  the 
kingdom  will  have  no  children.  And  this  answer,  whilst  it  removes 
one  difficulty,  will  bring  on  another.  It  cannot  appear,  with  any  cer- 
tainty, whether  he  will  have  children  or  not,  till  he  is  dead;  so  that,  in 
the  mean  time,  his  brother  cannot  have  a  perfect  right  of  suceessum. 
From  hence  it  will  follow,  that,  if  he  should  have  no  children,  the  law, 
which  makes  the  kingdom  hereditary  in  lineal  succession,  eannot  ope- 
rate in  such  a  manner  as  Grotius  imagines.  For,  upon  this  event,  tbe 
brother  will  be  the  heir  in  lineal  succession;  and  yet  he  never  has  a 
perfect  right  of  succession,  or  a  possession  of  the  kingdom  in  law,  till 
the  law  transmits  the  inheritance  to  him,  upon  the  death  of  the  last  pos- 
sessor, and  gives  him  possession  in  fact.  This  example  may  be  varied 
a  little,  by  supposing,  that  the  brother  has  issue,  and  that  the  possessor 
of  the  kingdom  survives  him,  but  dies  without  issue.  The  inhmtance 
will  then  descend,  in  lineal  succession,  to  the  issue  of  the  brother.  But 
we  should  be  at  a  loss  to  explain  this  descent  upon  our  author's  princi- 
ples. W^e  eannot  say,  that  the  brother,  before  his  death,  had  a  perfeei 
right  of  succession,  and  that  the  law  transmits  this  right  to  his  cfaildreo, 
as  if  it  had  actually  taken  effect,  or  as  if  he  had  be^n  in  possession  of 
the  kingdom;  because  the  consequence  of  this  would  be,  what  has  been 
mentioned  already,  that  the  brother,  in  virtue  of  this  perfect  right, 
would  have  stood  first  in  the  order  of  succession,  whether  the  last  pos- 
sessor had  issue  or  not.  Nor  can  we  say,  consistently  with  our  author's 
principles,  that  the  law  will  call  the  issue  of  the  brother  to  the  inherit- 
ance, if  the  last  possessor  dies  without  issue,  though  it  had  given  the 
brother  no  perfect  right  of  succession,  and  could,  therefore,  transmit  no 
perfect  right  from  him  to  his  issue:  because  our  author  imagines,  that 
the  proper  operation  of  a  law,  which  establishes  lineally  hereditary  sac- 
cession,  consists  in  giving  the  expectant  heir  such  a  right,  whilst  be 
lives,  and  in  transmitting  it  to  his  issue  when  he  dies. 
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This  case  may  be  explained,  as  the  other  was,  by  the  common  rules 
of  simple  succession,  with  the  help  of  perfect  substitution.  If  the  pos- 
sessor of  a.kingdom  dies  without  issue,  his  brother  will  be  called  to  the 
inheritance,  according  to  the  common  rules  of  simple  succession;  though, 
till  this  event  happened,  he  had  only  an  expectancy,  and  no  perfect 
right  of  succession,  or  no  possession  of  the  kingdom  in  law.  His  chil- 
dren are,  upon  his  decease,  brought  into  his  place  by  perfect  substitu- 
tion, where  the  succession  is  lineal;  the  inheritance,  therefore,  will  de- 
scend to  the  eldest  male  amongst  them,  as  it  would  have  descended  to 
him,  if  he  had  been  alive.  And  thus,  upon  the  death  of  the  present 
possessor  of  the  kingdom,  without  issue,  the  law  will  give  the  inherit- 
ance to  this  eldest  male,  though  it  had  before  given  him  only  an  expec- 
tancy of  succeeding,  and  had  not  improved  this  expectancy  into  a  per- 
fect right  of  succession. 

X.  We  may  now  return  to  the  question,  wliich  made  Effect  of  abdlca^ 
it  necessary  for  us  to  take  this  view  of  the  operation  of  *»<>".>»  lineal  suc- 
oivil  law  in  succession  to  kingdoms;.  cession. 

When  *  Grotius  contends,  that  the  abdication  of  the  ancestor  will  not 
affect  the  heir,  where  the  law  has  established  lineal  succession,  the 
reader  should  observe,  that  he  doQ3  not  suppose  a  divine  hereditary 
right,  which  cannot  be  defeated  by  any  human  act  whatsoever,  to  be  in- 
herent in  the  heir.     A  right  of  this  sort  is  inconsistent  with  his  whole 
opinion  about  the  origin  of  civil  society,  and  the  nature  of  civil  govern- 
ment.    He  argues,  therefore,  only  from  a  right,  which  he  supposes  to 
be  vested  in  the  heir,  by  the  operation  of  civil  law,  where  this  law  has 
established  lineal  succession;  and  contends,  that  this  is  such  a  right,  as 
the  abdication  of  the  ancestor  will  not  defeat.     In  kingdoms  of  simply 
hereditary  succession,  he  grants  that  the  abdication  of  the  ancestor  will 
cut  the  heir  off  from  the  succession;  because,  where  the  ancestor  has 
relinquished  his  interest  in  the  kingdom,  or  his  legal  right  of  civil  go- 
vernment, in  his  life-time,  he  cannot  transmit  that  interest  or  right  to  his 
heir.     But  in  lineal  succession,  he  maintains,  that  the  heir  has  a  per- 
fect right  of  succession  given  to  him  by  the  law,  as  soon  as  he  is  born; 
and,  consequently,  that  the  abdication  of  the  ancestor  cannot  affect  this 
right,  which  he  thus  derives  from  the  law.     But  we  have  just  now 
shown,  that  the  heir,  in  lineal  succession,  has  no  other  sort  of  right  than 
the  heir  in  simple  succession;  that,  as  the  heir  in  simple  succession  has 
only  a  legal  expectancy,  during  the  life  of  the  ancestor,  so,  in  lineal 
succession,  he  has  only  the  like  expectancy:  for  these  two  sorts  of  suc- 
cession do  not  differ  from  one  another  in  respect  of  the  right  which  the 
law  gives  to  the  heir,  but  in  respect  of  the  Substitution,  which  the  law 
establishes.     Where  the  law  has  made  the  kingdom  hereditary,  if  it  ad- 
mits of  no  substitution  at  all,  or  only  of  imperfect  substitution,  the  suc- 
cession will  be  simple:  but  if  it  admits  of  perfect  substitution,  the  suc- 
cession will  be  linealr    Since,  therefore,  upon  the  abdication  of  the  an- 
cestor, the  sovereignty,  or  the  regal  power  will  not  devolve  upon  the 
heir  in  simple  succession,  during  the  life  of  his  ancestor,  the  conse- 
quence is,  that,  upon  the  like  events  it  will  not  devolve  upon  the  heir 
in  lineal  succession.     And  thus,  in  either  case,  a  vacancy  will  be  made 
in  the  throne,  and  the  people  will  be  at  liberty  to  change  the  constitu- 
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tion.  Upon  the  abdication  of  the  ancestor,  perfect  substitution  will  not 
operate  so  as  to  bring  the  heir  immediately  into  his  place,  and  fill  the 
vacancy  before  his  death.  For  perfect  substitution  is,  in  this  respect, 
like  imperfect  substitution;  it  brings  the  heir  into  the  place  of  the  an- 
cestor only  upon  the  death  of  the  ancestor,  and  not  before. 

When  a  kingdom  is  resigned  with  the  consent  of  the  people,  the 
heir  may  succeed  to  it  immediately,  whether  the  kingdom  is  simply  or 
lineally  hereditary.  But  this  effect  is  brought  about,  not  by  the  opera- 
tion of  any  former  law,  that  may  have  made  the  kingdom  hereditary, 
but  by  the  positive  consent  of  die  society,  obtained. upon  this  occasion, 
and  for  this  purpose.  In  an  absolute  monarchy,  the  immediate  consent 
of  the  collective  body  of  the  society  is  necessary  thus  to  bring  the  heir 
into  the  place  of  his  ancestor,  upon  a  resignation.  But  in  limited  mo- 
narchies, where  the  body  of  the  society  acts  in  the  legislative,  by  repre- 
sentatives or  otherwise,  the  consent  of  the  legislative  body  will  be  suf- 
ficient: for,  in  such  forms  of  government,  this  is  a  change  only  of  the 
civil  law,  that  regulates  the  succession,  and  not  of  a  fundamental  lawof 
the  constitution. 

Change  of  consti-  XI.  In  those  states,  where  the  constitution  has  divid- 
tution  upon  breach  cd  the  supreme  power  between  the  king  and  the  people, 
of  compact.  » Grotius  allows,  that  the  people  have  a  right  to  resist 

the  king,  by  force,  when  he  invades  their  part  of  this  power;  and  then 
he  goes  on  to  observe,  that,  in  a  civil  war,  which  is  thus  oceasioned,  the 
king  may  lose  his  part  of  the  supreme  power  by  the  right  of  war;  and, 
consequently,  that  the  constitution  may  be  thus  changed.  The  right  of 
war,  which  he  here  speaks  of,  certainly  cannot  be  such  a  right  as  he 
elsewhere  supposes  to  have  been  introduced  by  a  purely  positive  law 
of  nations.  For  if  there  is  any  such  law,  the  rights,  which  are  derived 
from  it,  can  only  take  place  where  nations  are  the  parties  in  the  war:  a 
law  of  nations,  whether  it  is  purely  positive  or  not,  relates  only  to  na- 
tions in  their  intercourse  with  one  another,  and  Reduces  no  rights  or 
obligations  smiongst  the  parts  or  members  of  the  same  nation,  f  Indeed, 
his  whole  opinion,  about  a  purely  positive  law  of  nations,  and  a  ri^t 
of  war  arising  out  of  it,  is  without  foundation.  War,  of  all  sorts,  is  go- 
verned by  the  law  of  nature  only;  whether  it  is  a  solemn  one  between 
different  nations,  or  a  civil  one  between  different  parts  of  the  same  na- 
tion. No  right,  therefore,  either  to  corporeal  or  to  incorporeal  things, 
can  be  acquired  by  taking  them  in  war,  unless  it  is  acquired  by  the  aid 
of  the  law  of  nature.  But  since  war  is  only  the  use  of  force,  the  mere 
taking  of  a  thing  in  war  can  give  us  no  right  to  it;  because,  by  the  law 
of  nature,  no  effects  of  right  are  produced  by  mere  force.  If  the  thing, 
which  we  take,  was  our  own  before,  and  we  were  unjustly  kept  out  of 
the  possession  of  it,  our  right  to  the'  thing  may  be  maintained,  and  the 
possession  of  it  may  be  recovered  by  waar:  but  if  we  had  no  such  ante- 
cedent right,  arising  from  some  other  cause,. the  mere  right  of  war  is  no 
right  at  all.  The  consequence  of  this  is,  that,  in  showing  how  a  Hmit- 
ed  monarch,  who  has  invaded  that  part  of  the  sovereign  power,  which 
the  constitution  has  reserved  to  the  people,  may,  in  a  civil  war,  be  de- 
prived of  the  other  part,  which  the  same  constitution  had  granted  to 
him,  we  must  look  farther  than  a  mere  right  of  war,  and  must  inquire, 
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whether  the  people,  in  these  circumstances,  have  not  an  antecedent 
right  to  take  it  from  him.     Now,  that  part  of  the  sovereign  power, 
which  the  monarch  has,  was  granted  to  him,  at  first,  by  the  compact 
which  settled  the  constitution,  and  is  holden  by  him  afterwards,  under 
the  same  compact.     As  long,  therefore,  as  the  obligation  of  the  consti- 
tutional compact  continues,  he  has  a  right  to  this  part  of  the  sovereign 
power;  and  the  people  have  no  right  to  take  it  from  him,  either  by  war, 
or  by  any  other  means,  without  his  consent.     But  by  wilfully  and  no- 
toriously invading  the  other  part,  he  breaks  the  constitutional  compact. 
And  this  compact  is  so  far  like  all  other  compacts,  that  a  violation  of  it, 
on  his  side,  will  leave  the  people  at  liberty  to  choose,  whether  they  will 
abide  by  it  or  not.     A  eojnpact,  when  it  is  violated  by  one  of  the  par- 
ties, is  usually  said  to  be  void;  but  if  we  speak  accurately,  we  should 
rather  say,  that  it  may  be  made  void  at  the  discretion  of  the  other  party. 
Perhaps,  in  the  instance  which  is  now  before  us,  those,  who  dislike  mo- 
narchical governments,  of  all  sorts,  may  tHink,  that  the  people  will  suf- 
fer no  inconvenience  from  a  failure  in  the  obligation  of  a  compact,  by 
which  they  had  granted  any  part  of  the  sovereign  ppwer  away  from 
themselves,  and  had  vested  it  in  a  king.     But  it  is  not  worth  the  while 
to  debate  this  point  with  them  in  the  present  question:  because,  what- 
ever general  rule  the  law  of  nature  has  established,  in  other  compacts, 
the  same  rule  will  be  applicable  to  this.     And,  certainly,  it  would,  in 
general,  be  a  hardship  upon  one  of  the  parties  in  a  compact,  if  the  ob- 
ligation of  it  was  to  be  necessarily  void,  whenever  the  other  party 
breaks  the  conditions  of  it:  for,  by  this  means,  if  the  latter  did  not 
choose  to  comply  with  any  of  the  claims  which  the  compact  has  given 
to  the  former,  he  would  have  nothing  else  to  do  but  to  break  the  com- 
pact, and  then  these  claims  would  cease.     This,  as  it  is  inconsistent 
with  natural  equity,  is  inconsistent,  likewise,  with  natural  reason:  not 
only  because  the  party,  who  breaks  a  compact,  might,  in  many  instan- 
ces, gain  a  benefit  by  his  own  injustice,  if  his  breach  of  it  would  make 
it  void;  but,  likewise,  because  the  obligation  of  a  compact,  though  it 
arises  from  the  joint  will  of  two  parties,  might  be  thus  destroyed  by  the 
sole  will  of  one  of  them.     However,  it  is  sufficient  for  our  present  pur- 
pose, that,  when  the  compact  by  which  the  people  have  given  their  civil 
governor  a  part  of  the  sovereign  power,  is  broken  on  his  side,  the  obli- 
gation of  it  is  voidable,  or  may  be  set  aside,  at  the  discretion  of  the 
people.     For  it  will  follow,  from  hence,  that,  as  they  aie  at  liberty  to 
continue  the  same  constitution,  and  to  leave  him  in  possession  of  his 
former  power,  if  they  can  stop  his  usurpations  either  by  force  or  other- 
wise, so  they  are  at  liberty,  if  they  think  proper,  to  release  themselves 
from  the  obligation  of  their  former  compact,  and  to  make  such  altera- 
tions either  in  the  constitution,  or  in  the  persons  who  are  to  administer 
it,  as  they  shall  judge  to  be  convenient:  they  may  restore  the  old  form 
of  government,  and  may  call  a  difierent  succession  of  persons,  either  of 
the  same  family,  or  of  another,  to  the  throne;  or  they  may  change  the 
constitution,  in  part,  by  setting  new  limitations  to  the  power  of  their 
future  kings,  whether  they  continue  the  old  succession,  or  introduce  a 
new  one;  or,  lastly,  they  may  change  the  constitution  entirely,  by  es- 
tablishing a  new  form  of  civil  government.     The  people,  in  making 
these  changes,  may  possibly  meet  with  such  opposition,  as  will  occa- 
sion a  civil  war,  and  as  cannot  be  surmounted  without  conquest.     This 
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is  all  that  war  and  conquest  have  to  do  tn  the  matter;  they  may  be  ne- 
cessary to  do  that,  in  fact,  which  the  people  bad  otherwise  aright  to  do. 
Any  of  these  changes,  therefore,  if  they  can  be  made  peaceably,  will 
be  made  as  efteetually,  in  right,  as  if  war  had  made  way  for  them,  and 
conquest  had  established  them.  Though  Grotius  here  speaks  only  of 
mixed  forms  of  government,  these  principles  are  equally  applicable  to 
despotic  forms.  We  cannot,  indeed,  say,  that  the  people,  in  absolute 
monarchies,  have  any  constitutional  part  of  the  'sovereign  power.  ISnt 
in  all  forms  of  civil  government,  they  have  a  right  to  be  free  from  all 
unsocial  subjection:  so  that  tyranny,  or  unsocial  oppression,  though  it 
cannot,  in  an  absolute  monarchy,  be  called  an  invasion  of  the  people's 
part  of  the  sovereign  power,  will  be  an  invasion  of  a  natural  right, 
which  is  reserved  to  them  in  the  constitutional  compact.  Thus  tyran- 
ny, or  unsocial  oppression,  even  in  despotic  forms  of  government,  will 
be  a  breach  of  this  compact,  and  will  discharge  the  people  from  the  ob- 
ligation of  it,  if  they  think  proper  to  be  discharged. 

When  the  people,  in  a  mixed  form  of  government,  causelessly  and 
unjustly  invade  that  part  of  the  sovereign  power,  which  they  have 
granted  and  confirmed  to  their  monarch  by  the  constitutional  compact, 
this  act  of  the  people  cannot,  of  right,  diminish  his  power,  unless  he 
consents  that  it  should  be  diminished:  because  the  people  cannot,  by 
their  own  act,  discharge  themselves  from  the  obligation  of  the  comneC, 
that  they  have  made  with  him.  But,  in  the  meantime,  this  act  of  the 
people,  however  injurious  it  may  be,  will  not  increase  his  power,  or 
will  not  give  him  a  right  to  any  more  power  than  the  constitution  had 
given  him:  for,  since  the  whole  sovereign  power  was  originally  vested 
in  the  collective  body  of  the  society,  which  I  here  call  the  people,  be 
cannot,  of  right,  claim  any  greater  part  of  it  than  the  people  have  grant- 
ed to  him,  by  compact,  in  forming  the  constitution.  There  is  a  remark- 
able difference  between  the  effect  of  the  same  wrong,  when  it  is  done 
by  the  monarch,  and  when  it  is  done  by  the  people.  Upon  any  failnte 
in  the  obligation  of  the  constitutional  compact,  by  which  a  part  of  the 
sovereign  power  was  granted  to  him,  this  part  will  revert  to  the  people: 
because  it  belonged  to  them  originally,  and  is  holden  by  him  under  this 
compact.  When  be  violates  this  compact,  on  his  side,  it  is  voidable  at 
the  discretion  of  the  people:  and  if  they  choose  to  make  it  void,  his 
power  reverts  to  them.  On  the  other  hand,  when  the  people  violate  it, 
on  their  side,  it  is  voidable  at  his  discretion:  if  he  chooses  to  abide  by 
it,  he  has  no  right  to  any  other  power  than  he  derives  from  it:  and  if  he 
chooses  to  make  it  void,  instead  of  gaining  a  greater  part  of  the  sove- 
reign power,  he  will  lose  what  he  had,  and  it  will,  as  in  the  other  case, 
revert  to  the  people.  Thus  the  people  may  claim  to  change  the  eonsti* 
tution,  when  he  invades  their  part  of  the  sovereign  power;  wheretf, 
he  can  only  claim  to  continue  the  constitution,  though  the  people  should 
causelessly  and  wrongfully  invade  his  part.  This  is  the  whole  of  his 
right,  and  no  event  whatsoever  can  give  him  a  more  extensive  ri^t, 
without  the  consent  of  the  people.  If  the  struggles  between  him  and 
them  should  end  in  a  civil  war,  and  victory  should  declare  itself  on  his 
side,  yet  conquest  will  not,  of  right,  increase  his  power,  however 
strongly  we  may  put  the  case  in  his  favour,  by  supposing  the  breach  of 
the  constitution  to  have  begun  from  the  people,  and  the  whole  blame  of 
the  war  to  rest  upon  them;  for  the  use  of  force,  though  it  should  besu- 
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perior  to  the  force  which  is  opposed  to  it,  only  serves  to  support  a  right 
which  might  otherwise  have  been  hindered  from  taking  effect;  it  does 
not  produce  a  right,  where  there  was  none  before* 

XIL  A  number  of  men,  though  they  happen  to  live  Sameness  of  a 
near  one  another,  to  meet  frequently,  and  to  work  or  to  ****«»  i»  ^^t  it 
travel  together,  will  be  only  a  herd,  or  company  of  de-  ^°"*^^- 
tached  and  independent  individuals,  till  they  have  bound  themselves  to 
one  another,  by  compact,  to  act  jointly,  under  the  direction  of  their  com- 
mon understanding,  for  the  preservation  of  their  rights,  and  the  ad* 
vancement  of  their  general  interest.  The  existence  of  a  state  begins 
from  the  social  compact:  though  the  persons,  out  of  which  it  is  formed, 
might  exist  before  they  entered  into  such  a  compact;  it  is  this  compact 
that  forms  them  into  a  civil  society.  From  hence  we  may  easily  dis- 
cover, what  it  is  that  makes  any  one  state  different  from  all  others;  and 
what  it  is  that  makes  any^  one  state,  at  different  times,  the  same  with  it- 
self. Any  one  state  is  different  from  all  others;  because  it  had  a  dif- 
ferent beginning  of  existence;  that  is,  because  it  began  from  a  different 
compact.  And  any  one  state  will,  at  all  times,  be  the  same  with  itself; 
because  it  had  the  same  beginning  of  existence;  that  is,  because  it  be- 
gan from  the  same  compact. 

*  A  state,  in  respect  of  its  members,  is  a  fluctuating  body;  some  of 
them  are  constantly  falling  off  from  it  by  death;  and  others  are  as  con- 
stantly joining  themselves  to  it:  so  that,  in  a  course  of  years,  all  the 
members  of  it  will  be  changed.  But  if  this  change  is  made  gradually, 
the  society  will  remain  the  same:  because  the  social  compact  is  the  same 
all  the  time;  notwithstanding  such  a  change  is  made  in  the  persons  who 
are  the  parties  to  it.  In  a  gradual  change,  though  some  of  the  mem- 
bers fall  off  from  the  society,  yet  the  same  compact  subsists  amongst 
those  that  remain;  and  the  new  members,  who  join  themselves  to  it,  be- 
come parties  in  this  compact.  As  others  fall  off,  the  same  compact  is 
still  kept  up  in  the  same  manner,  and  will  continue  to  be  kept  up, 
though  all  the  old  members  will,  in  a  course  of  years,  be  gone,  and  the 
society  will  consist  wholly  of  new  ones.  Any  subsequent  changes, 
that  are  made  in  these  new  members,  will  affect  the  society  no  other- 
wise than  the  former  changes  affected  it.  The  persons,  who  are  parties 
in  the  social  compact,  will  be  different;  but  the  society  will  continue 
the  same:  because  these  different  persons  are  successively  joined  to  it 
by  the  same  compact.  A  society,  therefore,  may  be  a  perpetual  body, 
notwithstanding  all  the  parts  of  it  are  mortal.  It  will  continue  as  long 
as  the  same  social  compact  is  kept  up;  and  this  compact  may  be  kept 
up  for  ever,  by  a  constant  succession  of  new  members. 

XITI.  This  is  the  only  sense  in  which  a  society  can  Several  ways  in 
be  called  a  perpetual  body.  We  may  call  it  a  perpetual  ^Wch  a  state  may 
body,  because  it  may,  and  not  because  it  must,  continue  *^®*^' 
for  ever.  For  though  the  same  compact  may  be  kept  up  for  ever  by  a 
constant  succession  of  new  members,  yet  there  are  several  ways  in 
which  it  may  possibly  cease;  and  whenever  it  ceases,  the  society  perishes. 

t  First,  if  all  the  members  of  a  state  are  washed  away  by  the  sea,  or 
swallowed  up  in  an  earthquake,  or  put  to  the  sword  at  once,  the  society 
will  be  destroyed.     Where  the  members  drop  off  gradually,  and  new 

•  Grot  lib.  U.  IX.  UI.  t  ^^  §  IV,  V,  VI. 
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ones  join  themselves  to  the  state,  before  all  the  old  ones  are  gone,  the 
same  social  compact  is  kept  up  by  a  succession  of  different  persons. 
But  where  they  all  die  at  once,  this  compact  must  necessarily  cease; 
because  there  is  no  succession  of  persons  to  keep  it  up.  If  the  land, 
upon  which  the  society  was  settled,  is  left,  as  it  will  be,  where  all  the 
members  are  put  to  the  sword,  another  company  of  men,  who  are  united 
as  they  were,  into  a  civil  society,  may  succeed  into  their  place,  by 
settling  upon  the  same  tract  of  land.  But  this  new  company  of  men 
will  be  a  different  society;  they  only  succeed  into  the  possessions  cf  the 
old  inhabitants,  and  not  into  the  same  social  compact  by  which  they 
were  united.  This  compact  ended  with  them,  and  it  is  a  different  com- 
pact that  unites  the  new  inhabitants. 

Secondly,  a  state  will  cease,  if  all  the  members  of  it  are  brought  into 
perfect  servitude.  The  social  compact  is  destroyed  by  the  slavery  of 
the  parties  in  it:  because  the  obligations  of  slavery  are  inconsistent  with 
the  obligi^ion  of  this  compact.  The  members  of  a  civil  society  are 
obliged  to  act  under  the  direction  of  the  public  understanding,  for  the  se- 
curity of  their  rights,  and  for  the  advancement  of  the  general  interest 
But  when  the  same  persons,  who  were  members  of  such  a  society,  be- 
come slaves,  they  are  obliged  to  act,  in  all  things,  as  their  master  shall 
direct  them  to  act,  for  his  benefit  This  latter  obligation,  therefore,  sets 
the  former  aside,  by  rendering  it  impossible. 

Thirdly,  a  state  will  cease,  if  the  members  of  it  are  so  dispersed  that 
they  can  neither  be  directed  by  a  common  understanding,  nor^ctjcwotly 
with  a  common  force,  for  the  purposes  of  civil  union.  If  they  are  dis- 
persed, by  means  of  some  external  violence,  the  social  compact  ceases; 
because  the  matter  of  it  is  impossible.  But  if  they  have  dispersed  ttiem- 
selves,  by  mutual  consent,  this  compact  is  dissolved. 

Fourthly,  a  state  will  cease,  if  it  is  subjected,  as  a  province,  to  ano- 
ther state.  The  social  compact  had  originally  collected  all  the  parts  of 
it  into  one  body,  and  obliged  them  to  act  for  the  purposes  of  civil  union, 
under  the  conduct  of  their  own  common  understanding.  This  compact, 
therefore,  ceases  when  the  society  becomes  a  province:  because  it  then 
becomes  an  inferior  or  subordinate  part  of  another  society;  and  though 
it  is  not  obliged  to  pursue  any  other  purposes,  yet  it  is  obliged  to  pur- 
sue these  under  the  conduct  of  a  foreign  understanding. 

The  rights,  which  belong  to  a  civil  society,  fail  or  are  lost,  when  Ifae 
society  ceases  to  exist.  And,  upon  the  same  event,  the  members  of  it 
lose  their  rights.  But  this  is  to  be  understood  of  those  ri^ts  only, 
which  belonged  to  them  as  members  of  the  society,  and  not  of  diose 
which  belonged  to  them  as  individuals.  The  rij^t,  which  each  of  them 
had  to  his  li^e,  to  his  liberty,  to  his  lands,  op  to  his  moveable  goods,  and 
other  rights  of  the  same  sort,  are  not  directly  affected  by  the  destruc- 
tion of  the  society  of  which  they  were  members,  however  they  may 
happen  to  be  remotely  affected.  In  one  case,  indeed,  the  members  of  a 
society,  which  is  destroyed,  lose  their  personal  liberty:  but  this  loss, 
instead  of  being  produced  by  the  destruction  of  the  society,  is  the  cause 
why  the  society  perishes. 

The  same  effect,  that  is  produced  by  the  destruction  of  a  society  in 
the  rights  of  the  whole  collective  body  and  of  its  several  members,  will 
be  produced,  likewise,  in  their  respective  obligations.  Thus  the  debts 
of  a  society  are  cancelled  when  the  society  perishes;  and  though  the 
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members,  whilst  the  society  subsisted,  were  jointly  bound  to  contribute 
towards  the  payment  of  the  public  debts,  this  obligation  will  cease  when 
the  society  subsists  no  longer.  But  the  destruction  of  the  society,  does 
not  cancel  any  debts  which  the  members  of  it  had  contracted,  as  indi- 
viduals, upon  their  own  private  account. 

XIV.  A  civil  society  continues  the  same,  notwith-  change  of  consti- 
standing  any  changes  that  are  made  in  its  civil  constitu-  tution  does  not 
tion.  *  When  a  monarchy  is  established  in  a  free  state,  *^"*"ff®  *  ■***®* 
or  when,  on  the  contrary,  a  popular  form  of  government  is  introduced, 
instead  of  a  monarchy,  it  is  the  constitutional  compact  that  is  changed, 
and  not  the  social  compact. 

h)  the  language  of  the  schools,  the  essence  of  a  state  consists  in  its 
form.  An  union  of  men,  of  free  condition,  by  compact,  for  such  pur- 
poses, as  we  have  already  had  frequent  occasion  to  mention,  is  the  form 
of  a  state.  This  union  is  certainly  essential  to  a  state;  for  there  can  be 
no  state,  where  no  such  union  subsists,  and  wherever  such  union  does 
subsist,  it  produces  a  state.  Now,  a  change  of  the  civil  constitution  of 
a  state,  is  a  change  of  form  in  the  state.  And  this  is  sometimes  urged 
to  prove,  that  a  change  of  the  civil  constitution  of  a  state  must  be  a 
change  of  the  state  itself:  because  a  change  of  form  is  a  change  of  es- 
sence. But  the  answer  is  obvious.  A  change  of  civil  constitution  is  a 
change  of  the  form  of  government  in  a  state,  and  not  a  change  of  the 
essential  form  of  the  state  itself.  The  several  members  of  the  state, 
notwithstanding  the  form  of  government  is  changed,  still  continue  to  be 
bound  by  compact,  as  they  were  before.  Jointly  to  pursue  the  purposes 
of  civil  union,  and  are  still  parties  in  the  compact,  by  which  the  state 
was  originally  produced. 

.  From  hence  it  follows,  that  a  state  neither  loses  any  of  its  rights,  nor 
is  discharged  from  any  of  its  obligations,  by  a  change  in  the  form  of  its 
civil  government. 

XV.  f  When  two  states  unite  themselves  into  one,  by  some  sorts  of 
mutual  agreement,  so  that  the  several  parts  or  members  changes  in  a  state 
of  each  are  admitted  alike  to  the  same,  or  to  similar  pri-  ^"^  "^^  ^^"^^  '*' 
vileges,  neither  of  them  becomes  a  province  to  the  other,  and  neither 
of  them  is  destroyed  by  this  union.  The  members  of  each  continue  to 
be  joined  to  one  another  by  social  compact,  as  they  were  from  the  first, 
and  their  original  compact  is  only  changed  in  part,  it  is  not  made  void. 
The  only  change  that  is  made,  consists  in  enlarging  the  terms  of  this 
compact  on  each  side,  so  that  the  members  of  each  state  mutually  re- 
ceive the  members  of  the  other  into  the  same  body  with  themselves. 

Since  both  states  thus  continue  in  this  united  body,  and  neither  of 
them  ceases  to  exist^  the  rights  and  the  obligations  of  both  will  remain, 
and  will  become  the  rights  and  obligations  of  the  united  body;  that  is, 
whatever  rights  belonged  to  each  state  separately,  before  they  were 
united,  will  afterwards  be  the  rights  of  the  collective  state;  and  the 
same  obligations,  that  each  state  was  under  separately  before,  the  col- 
lective state  will  be  under  afterwards. 

I  In  monarchies,  whether  they  are  absolute  or  limited,  two  states  may 
accidentally  have  the  same  head.     But  this  unity  of  head  does  not  join 

*  Grot.  Lib.  n.  IX.  HI.  §  Yin.  \Ont  Lib.  II.  Cap.  IX.  S  IX. 

i  Grot.  Lib.  I.  Cap.  in.  ^  Vll. 
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the  two  states  into  one.  Each  state  was  originally  fcMrmed  by  a  differ- 
ent compact;  and  as  long  as  no  alteration  is  made  in  these  compacts, 
either  in  whole  or  in  part,  the  two  states  will  continue  to  be  two  dis- 
tinct bodies.  They  are  not  made  one,  merely  by  being  in  subjection  to 
the  same  person:  for  he  is  called  to  govern  each  of  them  as  a  distinct 
state  from  the  other;  and  the  appointment  of  him  to  govern  them  as  two 
distinct  states,  cannot  make  them  one.  Neither  has  he,  by  means  q( 
this  appointment,  an  authority  to  unite  them  without  their  direct  con- 
sent: for  he  is  appointed,  by  each,  to  govern  it  as  a  distinct  body;  and 
such  an  appointment  cannot  imply  a  power  of  joining  it  to  the  other, 

*  Whilst  the  same  person  thus  governs  two  states,  one  of  them,  as 
Grotius  says,  is  not  a  province  to  the  other,  if  he  is  called  to  govern 
each  by  two  di£ferent  appointments;  whether  these  appointments  are 
made  by  distinct  elections,  or  by  the  distinct  laws  of  succession,  that  are 
established  in  each.  But  if,  by  being  appointed  to  govern  one,  be  has 
an  immediate  right  to  govern  the  other,  without  the  aid  of  any  distinct 
election,  or  any  distinct  civil  law  of  the  latter,  then  the  latter  is  a  pro- 
vince to  the  former. 

t  Though  a  number  of  states  shouU  have  formed  themselves  into  a 
system  or  aggregate  body,  in  order  to  carry  on  and  secure  some  parti- 
cular purpose,  it  does  not  follow,  that  they  are  united  into  one  state. 
This  union  reaches  no  farther  than  the  particular  purpose  for  which  it 
was  formed:  and  the  several  states,  after  they  are  thus  united,  will  con- 
tinue to.be  as  distinct  from  one  another,  in  all  other  respects,  as  tbey 
were  bfore.  Such  an  union  does,  indeed,  diminish  the  independency 
of  each  state:  because,  as  far  as  the  purposes  of  it  extend,  each  state  is 
no  longer  at  liberty  to  choose  and  to  act  for  itself,  without  the  concur- 
rence of  the  others.  But  this  diminution  of  indiepondency,  since  it  af- 
fects all  of  them  equally,  will  not  reduce  any  of  them  to  the  condition 
of  provinces. 

X  When  a  state,  by  the  general  consent  of  the  whole  body,  divides  it- 
self into  two  or  more  states,  it  does  not  cease.  All  the  members  of  it, 
before  this  division  was  made,  were  united  by  a  social  compact  into  one 
body;  and  after  it  is  made,  all  the  members  of  each  part  continue  to  be 
united  by  the  same  compact.  The  division  only  changes  this  compact 
in  part,  and  does  not  put  an  end  to  it.  Before  the  state  was  divided, 
the  compact  was  so  general,  as  to  comprehend  the  individual  members 
of  all  the  parts:  but  in  making  the  division^  all  the  members  of  each 
part  agree  to  make  it  less  general,  and  to  include  only  themselves  in  it 

But  if  the  social  compact,  by  which  the  whole  state  was  once  united, 
is  only  changed  in  part,  and  is  not  entirely  destroyed,  when  the  state  is 
thus  divided,  the  rights  and  obligations  of  the  whole  state  will  remain. 
If  these  rights  and  obligations  have  not  been  distributed  amongst  the 
several  parts  by  special  agreement,  the  rights  must  be  enjoyed,  and  the 
obligations  must  be  fulfilled  by  all  the  parts  in  common. 
Variable  qualities  XVI.  Some  qualities,  which  we  usually  speak  of  as 
of  a  state,  if  they  belonged  to  a  state,  are  derived  to  it  from  the 

qualities  of  its  individual  members,  and  are  said  to  belong  to  the  state, 
only  because  many  of  its  members  are  endued  with  them.     §SQGh 

•  Grot  Lib.  II.  Cap.  IX.  S  Vm.  f  Grot  Lib.  L  Cap.  UI.  %  YIL 
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qualities  as  these  are  variable;  they  may  either  be  lost  or  acquired, 
though  the  state  remains  the  same. 

The  integrity  or  the  valour  of  a  state  are  qualities  of  this  sort:  the 
state  loses  its  integrity,  when  the  members  of  it  become  perfidious;  and 
loses  its  valour,  when  they  become  cowardly  and  effeminate.  But  by 
means  of  a  continued  succession  of  members,  united  in  the  same  social 
compact,  the  state  itself,  when  it  is  perfidious  and  effeminate,  is  the  same 
that  it  was  before,  whilst  it  was  faithful  and  valiant. 

The  same  thing  happens  in  other  societies,  that  are  continued  by  a 
succession  of  different  parts,  as  well  as  in  civil  societies:  though  the 
societies  continue  to  be  the  same,  the  qualities  which  they  derive  from 
the  qualities  of  their  members,  may  be  changed.  The  same  society, 
which  is  a  learned  on^  now,  may  hereafter  be  an  illiterate  one:  the 
learning  of  the  society  is  only  the  learning  of  its  members;  it  will, 
therefore,  lose  this  quality,  whenever  it  is  filled  with  illiterate  mem- 
bers. Mankind  are,  indeed,  very  ready  to  claim  a  share  in  the  credit 
of  their  predecessors:  and  for  this  reason,  in  speaking  of  any  society, 
of  which  we  are  members,  we  are  apt  to  take  in  the  whole  compass  of 
its  existence,  and  to  call  it  a  learned  or  a  valiant  society;  if  its  mem- 
bers, in  any  former  period  of  time,  have  been  possessed  of  these  good 
qualities;  though  few  or  none  of  them  should  be  possessed  of  the  same 
qualities  now.  But  where  the  change  has  been  made  the  other  way, 
we  seldom  deceive  ourselves  in  the  same  manner.  When  the  society, 
to  which  we  belong,  is  become  learned  or  valiant,  we  look  no  farther 
back  than  the  present  times  in  speaking  of  it,  and  are  apt  to  complain, 
if  any  one  should  so  far  impute  the  bad  qualities  of  our  predeces- 
sors to  us,  as  to  call  it  an  illiterate,  or  an  effeminate  and  cowardly  soci- 
ety, only  because  it  was  such  in  the  time  of  some  of  our  predecessors. 

We  may  reckon  guilt  amongst  the  other  variable  qualities  of  a  state. 
A  disposition  to  do  harm  belongs,  primarily,  to  the  individual  members, 
and  is  no  otherwise  a  quality  of  the  bod}*,  than  as  the  body  derives 
this  quality  from  its  members.  From  hence  it  follows,  that  a  state  can- 
not justly  be  punished  now,  for  any  crime  that  it  committed  in  some 
remote  period  of  time.  Where  there  is  no  guilt,  the  law  of  nature 
does  not  allow  any  punishment  to  be  inflicted.  No  punishment,  there- 
fore, can  justly  be  inflicted  upon  a  state,  after  none  of  the  members  of 
it,  that  committed  the  crime,  are  left;  because,  in  respect  of  that  crime, 
the  guilt  of  the  state  ceases,  as  soon  as  these  members  are  gone. 

But  the  obligation  of  a  state  to  make  reparation  for  the  damage 
that  it  has  done,  will  continue,  till  reparation  is  made;  though  none  of 
the  persons,  who  were  concerned  in  doing  the  damage,  remain  in  it. 
Guilt,  as  it  is  a  personal  quality,  ceases  with  the  persons  of  the  crimi- 
nals, and  does  not  descend  to  their  successors.  But  the  obligation  to 
repair  damage,  affects  the  goods  of  those,  who  have  done  the  damage, 
and  consequently,  descends  to  their  successors  along  with  the  goods. 

XVIL  Nations,  which  are  conquered  in  war,  by  a  conquest  in  ui 
foreign  enemy,  are  sometimes  reduced  to  provinces,  or  unjust  wu*,  pro- 
if  ihej  continue  to  be  distinct  societies,  they  are  some-  ^^^9^  ^^  effects 
times  compelled  to  receive  such  a  form  of  civil  govern-  ^' "&'^*" 
ment,  or  such  civil  governors,  as  the  conqueror  thinks  fit  to  impose 
upon  them.  These  are  the  effects,  which  conquest  in  war  produces  in 
fact,  whether  the  war  is  just  or  not.     But  some  of  the  plainest  princi- 
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pies  of  the  law  of  nature  will  serve  to  show  us,  that  conquest,  in  an 
unjust  war,  produces  no  effects  in  right.  Conquest  is  only  the  sup- 
pressing of  a  force,  which  is  used  against  us,  by  the  use  ^  a  supe- 
rior force  on  our  side.  But  all  unjust  war  is  only  the  use  of  unjust 
force:  and.  the  law  of  nature  gives  no  effects  of  right  to  unjust  force, 
though  it  should  happen  to  be  superior  to  the  force  which  is  opposed 
to  it 

We  might,  perhaps,  find  reason  to  determine  otherwise  upon  this 
question,  if  there  was  any  purely  positive  law  of  nations,  by  which 
all  public  wars,  or  however  all  solemn  wars  were  rendered  externally 
just,  as  to  their  effects,  and  by  which  the  captors  might  claim  what- 
ever they  can  get  into  their  possession  in  such  wars,  whether  they  are 
internally  just  or  not.  But  we  have  *  already* proved,  that  there  is  no 
such  law.  And,  certainly,  the  effects,  which  conquest,  even  in  an  un- 
just war,  sometimes  produces,  in  fact,  may  be  accounted  for,  without 
supposing,  that  all  nations  have  ever  established  such  a  law  by  general 
consent.  The  desire  of  power,  or  of  profit,  leads  the  conqueror  to  get 
whatever  he  can  into  his  possession,  and  to  keep  whatever  he  has  got- 
ten. The  vanquished  nation  submits  to  his  will,  because  it  is  not  able 
to  make  an  effectual  resistance.  And  if  neutral  states  do  not  find,  that 
their  interest  is  concerned  to  stop  the  growing  power  of  the  conqueror, 
they  are  not  likely  to  hazard  their  own  safety,  and  the  lives  of  their 
members,  by  engaging  in  the  quarrel  of  the  vanquished  nation,  and 
sisting  it  to  repel,  or  to  throw  off  his  unjust  usurpation.  Thus  the 
bition  or  the  avarice  of  one  party,  the  weakness  of  another,  and  the 
caution  of  a  third,  will  explain  the  events  of  conquest,  without  suppo- 
sing, that  any  purely  positive  law  of  nations  has  given  the  conqueror  a 
right  to  dominion,  has  obliged  the  vanquished  state  to  submit  to  him, 
and  has  restrained  all  other  states  from  affording  it  relief. 
What  effects  may  XVIII.  The  same  principles  may  be  applied  to  con- 
be  occasioned  by  quest  Universally;  even  though  it  is  obtained  in  a  just 
conquest  in  a  just  war.  We  cannot  say,  that  a  conqueror  can  have  no 
^"^*  right  of  civil  dominion;  merely  because  he  comes  in  by 

force  at  first,  and  continues  to  hold  his  power  by  force  afterwards,  f  If 
he  has  such  a  right  arising  from  some  other  cause,  the  law  of  nature 
will  allow  him  to  make  use  of  force  to  support  it,  when  any  opposite 
force  would  othervrise  hinder  it  from  taking  place,  in  (act,  and  will 
not  vacate  the  right,  merely  because  it  is  thus  supported.  But  we  cer- 
tainly may  say,  that  no  such  right  can  arise  out  of  mere  conquest. 
Though  the  law  of  nature  allows  either  states  or  individuab  to  bring 
their  rights  into  execution  by  force,  when  they  cannot  be  brought  into 
execution  by  any  other  means;  yet  this  law  does  not  produce  any  right 
out  of  mere  force,  though  it  happens  to  be  superior  to  the  fiirce  whick 
is  opposed  to  it. 

But  where  a  war  is  just,  on  the  part  of  the  conqueror,  he  has  a  right 
to  require  reparation  of  damages;  and  he  has  a  fiu-ther  right  to  punish 
the  nation,  that  did  the  injury,  which  occasioned  the  war,  if  this  injury 
proceeded  from  any  public  malice  or  hurtful  disposition.  And  thoug|k 
mere  conquest  could  give  him  no  right  of  civil  dominion  over  the  vm- 
quished  nation,  yet  it  may  still  be  a  question,  whether  such  a  ri^t 

•  See  Cap.  IX.  §  L  fV.  t  ^>d.  %  Xf . 
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will  not  arise  out  of  his  right,  to  obtain  reparation^  and  to  inflict  pun- 
'  ishment. 

There  is  but  little  use  to  be  made  of  some  of  the  principal  topics, 
from  which  Mr.  Locke  argues  in  this  question.  *  He  contends,  that 
those  members  of  a  state,  who  do  not  actually  concur  in  the  wrong  which 
is  done  by  the  governors  of  it,  are  neither  liable  to  punishment,  nor 
obliged  to  make  reparation  of  damages;  but  that  the  punishment  and 
the  reparation  ought,  of  right,  to  be  confined  to  the  governors,  and  to 
their  direct  and  immediate  assistants  or  abettors.  As  far  as  the  mem- 
bers of  a  society  are  to  be  punished  individually,  we  must  necessarily 
grant,  that  this  opinion  is  true,  f  But  in  respect  of  any  punishment, 
which  is  inflicted  upon  the  body  of  the  state,  and  afiiects  the  individual 
members  no  otherwise,  than  as  they  are  parts  of  this  body,  and  especi- 
ally, in  respect  of  the  obligation  to  repair  damages,  the  law  of  nations 
looks  upon  all  the  members  of  it  as  accessories  to  the  acts  of  their  con- 
stitutional governors,  and  as  abettors  of  their  injustice. 

Mr.  X  Locke  contends  farther,  ^'  that  even  those  members  of  a  state, 
who  have  directly  concurred  in  the  wrongs  done  by  the  civil  govern- 
ors of  it,  cannot  forfeit  the  full  property  of  their  lands  or  other  goods, 
either  in  the  way  of  punishment,  or  in  the  way  of  reparation  of  da- 
mages: because  nature,  which  willeth  as  much  as  may  be  the  preser- 
vation of  children,  has  given  their  children  a  right  to  their  land  or 
other  goods."  But  the  law  of  nature,  as  we  have  seen  in  another 
§  place,  knows  nothing  of  any  such  indefeasible  right  in  children  to 
inherit  the  lands  or  other  goods  of  their  parents.  Or  even  if  we  were 
to  suppose,  that  the  law  of  nature  has  established  a  right  of  inherit- 
ance, yet,  as  long  as  the  parent  lives,  the  children  can  have  only  an 
expectancy  of  succeeding  to  his  goods,  whether  those  goods  are  move- 
able or  immoveable:  because  a  right  of  inheritance  is  only  a  right  of 
the  heir  to  take  such  goods,  as  the  ancestor  leaves  behind  him  at  his 
death.  Since  the  parent,  therefbre,  will  leave  no  goods  behind  him,  if 
he  has  been  justly  disseized  of  them  in  his  life-time,  the  child's  right 
of  inheritance  wUl  fail;  that  is,  it  will  have  no  right  to  inherit  any 
thing.  Thus,  the  child's  right  of  inheritance  can  never  be  urged  to 
prove  that  the  parent  cannot  justly  be  disseized  of  his  goods,  because 
we  must  first  prove,  that  the  parent  cannot  be  so  disseized,  before  we 
can  establish  the  child's  right  of  inheritance. 

But  as  no  use  can  be  made  of  these  principles,  so  we  have  no  occa- 
sion to  use  them,  in  showing,  that  a  conqueror's  demand  to  have  his 
damages  repaired,  will  not  be  sufficient  to  give  him  civil  dominion 
over  the  vanquished  s|ate  without  the  consent  of  the  people.  The  da- 
mages must  be  unusually  great,  if  the  vanquished  state  is  not  able  to 
satisfy  the  conqueror's  just  demands  in  money,  or  in  moveable  goods, 
or  in  both  together.  And  if  it  is  able  to  make  him  reparation  by  such 
payments  as  these,  he  has  no  farther  claim  to  any  property  in  the  lands 
of  its  members,  and  much  less  to  any  right  over  their  persons. 

Mr.  II  Locke,  indeed,  maintains,  not  only  that  the  damages  of  an  un- 
just war,  will  seldom  be  high  enough  to  give  the  conqueror  any  de- 
mand upon  the  land  of  the  vanquished  people,  but  that  it  is  impossible 

•  Vene  n.  page  226.  f  ^^^  "^^^  ^*  ^^P*  ^*  ^  ^™I-      *  ^^"^  ^*  P^^  ^^• 
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for  his  just  demands  to  amount  to  the  value  of  all  their  land.   The  cal- 
culation has  something  very  extraordinary  in  it,  which  makes  it  de- 
serve the  reader's  notice.     This  writer  sets  the  whole  amount  of  the 
damage,  that  can  possibly  have  been  sustained  by  the  conquering  na- 
tion, at  five  years'  product  of  its  land.     For  a  war  seldom  continues 
longer  than  five  years,  and  if  it  should  have  continued  longer,  we  can- 
not suppose  the  enemy  to  have  destroyed  the  whole  product  of  the 
land  every  year.     But  there  are  two  general  articles  left  out  of  this 
account  in  the  first  instance.     A  just  war  is  sometimes  made  to  obtain 
reparation  of  damages,  that  have  been  done  by  the  enemy  before  the 
war  began:  and  these  damages  are  to  be  repaired,  as  well  as  the  da- 
mages, which  the  same  enemy  does  by  destroying  the  yearly  product 
of  the  conqueror's  lands,  during  the  course  of  the  war.     And  from 
whatever  other  just  cause  the  war  might  begin  on  the  part  of  the  con- 
queror, he  has  a  right  to  reparation,  not  only  for  the  damages  which  he 
suffers,  but,  likewise,  for  the  expenses  that  he  makes  in  it     Besides 
these  two  general  articles,  Mr.  Locke  has  omitted  numberless  particu- 
lar articles  in  this  account,  which  are  included  in  the  damages  that  are 
frequently  done  in  war.     When  Athens  was  destroyed  by  the  Persians, 
Rome  by  the  Gauls,  or  Corinth  by  the  Romans,  the  loss  of  five  years' 
product  of  the  lands  of  the  inhabitants,  would  have  borne  a  very  small 
proportion  to  the  loss  which  these  states  had  sustained.     Small  states 
consist  of  little  more  than  one  capital  city;  and  the  damage  that  is  done 
to  the  state  by  demolishing  this  one  city,  is  almost  irreparable.     And 
when  we  are  calculating  the  possible  damages  of  a  public  war,  in  order 
to  see  what  effects  of  right  these  damages  may  produce,  we  are  to  con- 
sider not  merely  what  is  likely  to  happen  to  such  large  societies,  as 
mankind  are  commonly  united  into  at  present,  but  what  might  possibly 
happen  either  in  these,  or  in  such  small  states  as  subsisted  formerly, 
and  as  may  subsist  again.     *Mr.  Locke  estimates  the  loss  of  money,  or 
other  treasure  of  the  like  sort,  at  nothing;  for  the  value  of  them,  he 
says,  is  fantastical  and  imaginary;  nature  has  put  no  value  upon  them, 
and,  consequently,  they  are  of  no  account  by  nature's  standard.     It 
must  be  confessed  here,  on  the  one  hand,  that  the  value  of  money  is 
imaginary;  and  yet  it  would  be  contrary  to  the  common  sense  of  man- 
kind, to  affirm,  on  the  other  hand,  that  the  law  of  nature  would  not 
charge  us  with  doing  any  damage  to  a  nation,  if  we  should  rob  its  mint 
or  its  treasury,  because  the  value  of  money  is  imaginary.     All  the  value 
that  any  thing  can  have,  must  be  imaginary,  when  the  thing  itself  is  in 
its  own  nature  of  little  or  no  real  use.     The  value,  therefore,  of  money, 
considered  merely  as  metal,  is  imaginary;  because  little  or  no  real  use 
can  be  made  of  this  metal.     But  if  we  would,  determine  whether  it  is 
to  be  reckoned  of  any  value,  when  estimated  by  nature's  standard,  we 
must  consider,  not  only  whether  it  has  any  reid  use  in  itself,  but  Like- 
wise whether  it  has  any  real  use  at  all.     For  the  law  of  nature,  as  it 
relates  to  mankind,  sets  a  value  upon  whatever  is  of  real  use  to  the 
-  owner;  whether  its  uses  are  derived  from  the  nature  of  the  thing  itself, 
or  from  the  labour  of  mankind,  or  fi*om  their  general  consent,  or  fi-om 
any  other  accident.     A  transparent  stone,  or  a  mass  of  yellow  metal, 
are  not  fitted,  by  nature,  to  answer  any  beneficial  purposes:  thus  6r, 

*  Vol.  U.  page  238. 
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therefore,  they  are  worth  nothing  in  nature's  account.  If  the  owner 
should  be  led,  by  his  own  &ncy,  to  value  either  of  them  at  the  rate  of 
twenty  oxen,  or  of  eighty  quarters  of  wheat,  this  would  be  only  an 
imaginary  value;  and  me  law  of  nature  would  take  no  notice  of  it,  as 
long  as  this  fancy  was  peculiar  to  himself,  and  no  one  else  was  led  by 
the  like  fancy  to  rate  them  at  the  same  value  with  him,  or  at  any  value 
at  all:  if  he  keeps  the  stone,  or  the  metal,  they  will  be  of  no  use  to 
him;  and  if  he  is  disposed  to  part  with  them,  no  body  will  ^ve  him  any 
thing  for  them,  that  will  afford  him  any  real  benefit.  But  if  mankind, 
in  general,  have  the  same  fancy  that  he  has,  and  are  led  by  it  to  rate 
the  stone,  or  the  metal,  as  high  as  he  rates  them,  the  value  of  them, 
though  it  is  still  imaginary  in  its  origin,  becomes  real  in  the  application 
of  them  to  the  purposes  of  human  life,  by  this  accident  of  its  being 
general.  The  jewel,  or  the  gold,  if  he  keeps  them,  will  do  nothing 
towards  answering  the  calls  of  nature;  but  if  he  is  disposed  to  part  with 
them,  the  value  which  mankind  have  agreed  to  set  upon  them,  will 
enable  him,  at  any  time,  to  procure  a  dwelling,  food,  clothing,  physic, 
and  whatever  else  he  wants,  in  exchange  for  them.  Besides  the  loss 
of  money,  or  other  treasure  of  the  like  sort,  a  nation  may  suffer  much 
more  damage  in  war,  than  the  destruction  of  the  bare  product  of  its 
lands,  for  as  many  years  as  the  war  continues.  Goods,  that  have  been 
manufactured,  are  of  much  more  value  than  the  simple  materials  out  of 
which  they  were  made.  If  the  enemy  has  destroyed  woollen  or  linen 
cloth,  we  should  not  estimate  the  damages  done,  according  to  nature's 
standard;  if  we  were  to  set  them  no  higher  than  the  original  value  of 
the  wool  or  the  flax,  that  was  used  in  making  the  cloth.  For  nature, 
in  these  and  in  other  instances,  sets  a  price  upon  the  labour  of  the 
manufacturer:  and  the  value  of  his  labour  is,  in  most  instances,  vastly 
greater  than  the  value  of  the  original  materials,  as  they  came  out  of  the 
hands  of  nature.  Wool,  indeed,  is  the  immediate  jproduct  of  the  live 
stock  of  the  landholders,  and  not  of  the  land  itself.  But  Mr.  Locke 
has  omitted  this  whole  article  of  live  stock  in  his  account:  for  certainly 
the  damage  that  is  done,  in  war,  to  the  oxen,  horses,  sheep,  or  other 
animals  belonging  to  the  members  of  a  state,  is  not  included  in  the 
damage  that  is  done  to  the  yearly  product  of  their  land.  Amongst  other 
goods,  that  are  of  more  value  than  the  materials  out  of  which  they  are 
made,  we  may  reckon  ships  of  all  sorts,  and  naval  stores,  household 
furniture,  instruments  of  husbandry,  and  the  tools,  and  other  necessary 
utensils  of  manufacturers  and  artificers.  When  timber,  that  was  grow- 
ing, is  destroyed  in  war,  the  damage  that  is  done,  does  not  come  under 
the  notion  of  a  loss  of  the  yearly  product  of  the  land:  timber  is,  indeed, 
the  product  of  land,  but  not  the  yearly  product  of  it:  a  war  of  one  year 
may  waste  the  product  of  twenty  or  of  forty  years  in  timber.  The 
plundering  of  a  city,  even  though  the  buildings  are  not  destroyed,  will 
occasion  a  farther  damage  to  the  state,  than  the  mere  loss  of  coods:  the 
labour  of  its  manufacturers  will  be  stopped;  and  more  than  five  years' 
time  may  be  necessary  to  bring  them  together  again,  and  to  supply  them 
with  materials  and  instruments  for  working.  Add  to  all  these,  the  im- 
mediate damage  that  is  done  to  &  state,  by  putting  a  stop  to  its  foreign 
trade,  and  the  consequent  damage  that  it  will  suffer,  if  the  trade,  m 
which  it  was  engaged,  should,  in  the  meantime,  take  a  different  course, 
and  the  state  should  wholly  lose  it.     After  Mr.  Locke  has  thus  set  the 
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damages  of  war  too  low,  he  goes  on  to  set  the  value  of  land  as  macb 
too  high.  He  rates  the  value  of  land  at  an  hundred  times  the  value  ol 
one  years'  product:  and,  consequently,  if  one  years'  product  is  worth 
three  rents  of  the  land,  the  land  itself  must  be  worth  three  hundred 
years'  purchase.  Nay,  what  is  still  more  extraordinary,  this  is  the 
value  that  he  sets  upon  the  reversion  of  land:  for  he  does  not  apfdy  this 
calculation  to  show  that  the  present  possessors  of  the  land  cannot  be 
disseized  of  it  for  damages  done;  but  that  the  posterity  of  the  wrong 
doers  cannot  be  hindered  from  re-entering  upon  it  at  the  death  of  their 
parents. 

Though  it  is  very  unlikely  that  a  nation,  which  is  victorious  in  die 
end  of  a  war,  should  have  suffered  all  these  damages,  in  the  course  of 
it;  yet  certainly  there  is  a  possibility  of  its  suffering  so  many  of  then, 
as  may  make  the  demand  oi  reparation  fall  very  little  short  of  the  value 
of  the  enemies'  land.  But  suppose  the  value  o(  the  damages  to  be  equal 
to  the  value  of  the  land  of  the  conquered  people;  yet  the  conqueror's 
demand  would  give  him  no  immediate  right  to  civil  dominion.  The 
state,  that  he  has  subdued,  is  at  liberty  to  transfer  its  land  to  oth^  pur- 
chasers; and  if  it  can  raise  money  enough  by  this  means  to  pay  for  the 
damages  that  it  has  done,  the  demand  of  the  conqueror  is  at  an  end. 
Or  if  he  should  seize  upon  the  land  for  the  reparation  of  damages  done, 
the  conquered  people  are  not  obliged  to  stay  upon  it,  and  to  submit 
themselves  to  his  will:  they  may  either  continue  united,  and  seek  a 
new  habitation,  or  they  may  disperse  by  mutual  consent,  and  beegiBe 
members  of  any  other  societies  that  are  willing  to  receive  them.  The 
distress  of  a  state,  that  has  done  any  great  damages,  and  b  compelled  by 
conquest  to  repair  them,  may  make  it  more  eligible  for  the  people  to  re^ 
ceive  the  conqueror  for  their  civil  governor,  than  to  try  any  other  expe- 
dients; even  though  the  demand  of  the  conqueror,  for  these  damages, 
should  not  amount  to  the  value  of  their  lands.  *Such  a  consent  of  the 
people,  though  they  are  driven  to  it  by  distress,  would  be  binding  upon 
them:  for  it  is  not  a  consent  that  is  extorted  by  unjust  force:  the  con- 
queror was  doing  only  what  he  had  a  right  to  do;  and  a  consent,  which 
K>llows  from  the  use  of  force,  if  the  force  was  just,  is  binding.  Tlius 
conquest,  in  a  just  war,  may  be  the  remote  occasion  of  acquiring  civil 
dominion;  but  the  immediate  cause  of  it  is  the  consent  of  the  people. 

If  we  carry  the  conqueror's  just  demand  of  reparation  £arther  Uian 
this,  and  suppose,  what  is  next  to  impossible,"  that  it  amounts  not  only 
to  the  value  of  the  land,  but  likewise  to  the  value  of  the  personal  ser- 
vice of  the  several  members  of  the  state,  such  a  demand  might  give  him 
private  despotism  over  the  individuals:  but  this  right  of  the  conqueror, 
instead  of  producing  civil  dominion,  would  put  an  end  to  the  state:  the 
several  members  of  it  will  thus  become  a  feroily  of  slaves,  but  the  col- 
lective body  will  not  be  a  civil  society.  To  change  this  family  of  slaves 
into  a  state,  the  conqueror  must  manumise  them,  and  they  must  consent 
both  to  form  themselves  into  a  civil  society,  and,  likewise,  to  accept  of 
the  terms  which  he  offers  them,  when  they  are  thus  united,  of  allowing 
him  to  have  civil  power  over  them,  in  return  for  the  personal  libertjr 
which  he  grants  them. 

*  See  Book  I.  Chap.  VI.  ^  XVI. 
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The  punishment  of  a  state,  like  the  punishment  of  an  individual, 
consists  in  inflicting  some  evil  upon  it,  in  order  either  to  correct  a  dis* 
position  of  tloing  harm,  which  has  appeared  from  the  harm  that  it  has 
already  done,  or  to  prevent  the  same  disposition  from  breaking  out  again 
in  doing  the  like  harm.  Amongst  the  several  ways  of  punishing  a  state, 
*  Grotius,  as  we  have  already  hinted,  mentions  the  dissolution  of  it. 
And  there  seems  to  be  no  room  to  doubt,  but  that  a  society  of  men,  who 
vrere  united  for  better  purposes,  may  possibly  have  shown,  by  their 
conduct,  that,  as  long  as  they  continue  to  act  with  a  joint  force,  other 
states  can  have  no  effectual  security  against  the  harm  which  they  are 
likely  to  suffer  from  the  evil  disposition  of  the  individuals  who  compose 
that  society.  If  such  a  case  as  this  should  ever  happen,  we  cannot  rea- 
sonably doubt  about  the  natural  right  of  mankind,  in  general,  and  of  the 
neighbouring  states,  in  particular,  who  have  been  more  immediately  in- 
jured, to  dissolve  the  union,  from  which  thev  have  suffered  harm  al- 
ready, and  are  likely,  if  it  continues,  to  su£^r  more.  Or,  rather,  the 
social  compact  will  be  dissolved  in  right,  when  the  state  is  thus  become 
a  band  of  robbers:  and  we  cannot  reasonably  question,  whether  the  law 
-of  nature  will  allow  other  states  to  dissolve  a  compact,  in  fact,  which 
the  same  law  has  before  dissolved  in  right.  Bv  such  a  punishment  as 
this,  the  conqueror,  instead  of  acquiring  civil  dominion  over  the  state, 
puts  an  end  to  the  existence  of  it.  But  if  the  individuals,  who  were 
the  members  of  the  state,  before  it  was  dissolved,  continue  to  live  near 
one  another,  they  will  have  the  same  opportunity  of  acting  together, 
after  the  dissolution  of  the  state,  that  they  had  before.  There  is,  there- 
fore, no  way  of  dissolving  a  state,  effectually,  without  inflicting  some 
punii^ment  upon  the  individual  membera.  f  But  no  punishment  can 
justly  be  inflicted  upon  each  of  the  members,  individually,  without  dis- 
tinction, unless  all  and  each  have  actually  assisted,  or  have  directly  and 
immediately  concurred  in  the  eeneral  crime  of  the  society:  the  consent, 
which  they  havie  remotely  and  indirectly  given  to  the  acts  of  the  public 
in  the  social  compact,  though  it  obliges  all  and  each  of  them  to  repair 
the  damages  that  the  society  does,  will  only  make  the  whole  body  col- 
lectively, and  not  the  several  members  individually,  liable  to  punish- 
ment. The  guilty  members  may,  however,  be  deprived  of  their  lands; 
:|:  and  though  the  general  property  of  these  lands,  if  the  society  sub- 
sisted, would  be  vested  in  the  society,  when  the  individual  proprietors 
thus  lose  them,  so  that  the  conqueror  could  not  justly  seize  them,  and 
make  them  his  own  by  occupancy,  yet  this  general  claim  of  the  society 
to  all  the  lands  of  its  territory,  that  have  no  private  owners,  ceases 
when  the  society  is  dissolved:  the  conquering  nation,  therefore,  may 
acquire  property,  by  occupancy  in  the  lands,  of  which  the  guilty  mem- 
bers are  thus  deprived,  and  may  grant  these  lands  to  new  inhabitants, 
to  colonies  of  husbandmen,  manufacturers,  and  artificers,  or  to  the  army, 
which  it  employed  in  making  the  conquest.  But  no  sovereign  power 
over  the  state,  that  was  dissolved,  or  over  the  innocent  members  of  it, 
is  acquired  by  this  means.  Though  the  remaining  inhabitants  of  the 
conquered  country  should  incorporate  iii^to  a  civil  society,  with  the  new 
colony,  this  union  is  made  by  consent;  and  neither  the  leader  of  the 

*  Grot  Lib.  n.  Cap.  XXI.  S  Vn.  See  Chap.  IX.  S  Xm.  f  ^^^  ^^P-  ^*  ^  ^^^* 

t  See  Book  n.  Chap.  III.  §  XIV. 
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conquering  army,  nor  any  one  else,  can  acquire  civil  power  over  this 
new  society,  without  a  farther  act  of  consent. 

*Grotius  says,  indeed,  that  a  vanquished  nation,  which  has  deserved 
such  a  punishment,  may  be  made  a  province  to  the  nation  that  has  sub- 
dued it.  But  our  author  should  have  shown,  bow  a  nation  can,  eoo- 
sistently  with  the  nature  of  a  civil  society,  be  reduced  to  the  c<Hiditi(m 
of  a  province  without  its  own  consent.  The  weak  condition  that  it  has 
brought  itself  into  by  supporting  an  unjust  war;  the  distresses  that 
arise  from  being  compelled  to  mwe  reparation  of  damages  to  the  con- 
queror, and  from  being  farther  compelled,  in  the  way  of  punishment, 
to  dismantle  its  towns,  or  to  give  up  its  public  treasure,  or  its  arms,  or 
its  ships  of  war,  may  induce  the  people  to  consent  to  become  a  pro- 
vince of  the  conquering  nation:  but  without  their  consent  the  conqueror 
has  no  right  to  make  the  vanquished  state  a  province;  because  he  has  no 
right  to  compel  the  people  to  abide  by  their  social  compact,  and  to  con- 
tinue united  in  one  body.  It  will,  indeed,  be  a  bad  alternative,  when 
the  people  must  choose  either  to  become  a  province,  or  to  dissolve  their 
state  by  mutual  consent.  But  as  they  will  always  be  at  liberty  to  choose 
the  latter  part  of  the  alternative,  the  conqueror  can  never  acquire  any 
right  over  them,  as  a  collective  body  of  men,  without  their  own  consent 

fUpon  the  whole,  though  private  despotism  may  arise  immediately 
out  of  damage  done,  or  out  of  punishment  inflicted  without  the  consent 
of  the  individual  who  is  brought  into  a  state  of  slavery;  yet  civil  des- 
potism, or  sovereign  power  over  a  state,  cannot  be  produced  by  the  same 
causes,  without  the  consent  of  the  collective  body  of  the  state.  For  the 
several  parts,  or  members  of  a  state,  are  kept  together  only  by  a  com- 
pact, in  which  none  besides  themselves  are  parties.  And  since  a  right 
to  obtain  reparation,  where  a  state  has  done  damage,  or  to  inflict  pun- 
ishment, where  it  has  committed  a  crime,  does  not  make  the  person  who 
has  this  right,  whether  it  is  an  individual  person,  or  the  collective  per- 
son of  another  state,  a  party  in  that  compact;  his  right  to  obtain  repara- 
tion, or  to  inflict  punishment,  cannot  produce  a  right  to  insist  that  this 
compact  shall  be  observed,  and  that  the  members  of  sucb  an  artificial 
body  shall  continue  to  be  united.  They  are  at  liberty,  notwithstand- 
ing his  right,  to  release  one  another  from  their  social  compact  by  mu- 
tual consent:  and  when  they  have  so  released  one  another,  the  nodon 
of  civil  despotism  becomes  unintelligible;  because  the  state  will  then 
have  ceased  to  exist. 

•  See  Lib.  IL  Cap.  XXI.  §  Vn.    See  Cap.  IX.  §  xm.        fSeeBookL  Ch^p.XX.§IV. 
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